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NEGOTIATED RULEMAKING PROCESS

= DOP worked with an Interim Legislative Committee for three years, culminating
in a new Chapter of Idaho Code, Chapter 92, the State Procurement Act (2016).

» During several of the last 5 legislative sessions, DOP has proposed Rule
modifications, to modernize its rules, reduce ambiguity, and provide for
additional flexibility within the State’s procurement process.

= DOP began the Negotiated Rulemaking Process in May of 2018, publishing
meeting notices on its website, distributing draft modifications to agencies for
input, and holding several meetings throughout the summer, which were
attended by multiple agencies, including Health and Welfare, Corrections,
Transportation, DEQ and Fish & Game.

= DOP also shared an overview of the proposed modifications with vendors at its
annual Vendor Outreach Day, held in November of 2018, and has discussed the
proposed modifications with multiple vendors over the last 8 months.
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House State Rule Section Summary of Changes Discussion
Affairs
Committee
Page #
25-26 .011 Definitions Remove a definition which is set forth | The removal of duplicate definitions will avoid conflict between

in Idaho Code section 67-9203; and

Add definitions related to a proposed
new solicitation type.

the statutory definitions and the Rule definitions.

The Division of Purchasing (DOP) is proposing to add a hew
solicitation type, an “Invitation to Negotiate (ITN)” which would
allow for “Competitive Negotiations.” Terms related to this
proposed solicitation type have been added to the definitions.

27 .012 Preservation of Add a new section to specify how Idaho Code section 67-9215 requires the administrator to
Records records may be kept by the Purchasing | prescribe by rule the form in which solicitation records are
Authority. preserved. The proposed rule allows the Purchasing Authority
to designate how records are kept (i.e. hard copy or electronic),
recognizing that other record preservation and retention
policies may also apply.
27 .013 Form of Add a new section, specifically The majority of communication by DOP and other Purchasing
Communication recognizing that written Authorities is conducted via e-mail and through our electronic
communications may be provided Procurement System {many businesses no longer maintain a fax
electronically. line, and the use of regular mail, while appropriate for some
communication, slows the day-to-day processes).
28 .042.05 Contracts with Add a new subsection, recognizing Idaho Code section 67-2332 authorizes contracts between

other Public Agencies

that contracts between public
agencies are exempt from
competition.

“public agencies.” This is a common question presented to DOP,
and this new subsection in the Rules simply provides an easy
statutory reference for agency procurement staff, other public
agencies, and vendors.
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House State Rule Section Summary of Changes Discussion
Affairs
Committee
Page #
29 .051.01 Content of Corrects the Rule to indicate that The revision clarifies the requirement that solicitations must
Solicitations Issued “Closing” information must be contain information about the date and time that a
Under a Formal Sealed provided in a solicitation. solicitation closes (when bids are due).
Procedure
30 074.03 Mistakes Allows the Purchasing Authority to Currently, the failure to physically or electronically sign a bid
waive the requirement for a signature | results in a non-responsive finding. This revision would allow
at the time of bid submission if it is bidders who make this mistake to provide a signature after
determined that the submitting bid closing, if the Purchasing Authority determines that it is
vendor intended to be bound by its clear from the submission materials that the bidder intended
offer. to be bound by its offer. This revision is intended to increase
competition, and the state’s opportunity to obtain the best
solution, pricing, terms, etc.
31 .083 Proposal Discussion [Adds a subsection clarifying that the |.083 requires that the Purchasing Authority “classify”

with Individual Offerors

Purchasing Authority may establish
criteria within the solicitation in order
to put bidders on notice as to how
proposals will be classified in
accordance with .083.01.

A

proposals as “acceptable,” “potentially acceptable,” or
“unacceptable” for purposes of conducting proposal
discussions; the proposed addition of .083.03 provides that
criteria may be included within the solicitation in order to
determine how proposals will be classified. This revision will
allow the State to better inform bidders of how their bids will
be evaluated under .083, ensuring a fair and level playing
field.
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House State Rule Section Summary of Changes Discussion
Affairs

Committee
Page #

32 .084.05 Negotiations Adds a subsection to make it clear | Currently, this language is included in the solicitation
that the Purchasing Authority has document itself. By adding it to the Rule, all vendors are
the ability to terminate on notice of the State’s ability to terminate negotiations, in
negotiations at any time, in the the interest of keeping the procurement process moving,
best interest of the State. reducing the impact on an agency’s business operation,

and otherwise as may be determined to be in the best
interest of the State.

32-33 .094 Competitive Adds a new paragraph to the Rules, | This new solicitation type is geared specifically toward

Negotiations

allowing for a new solicitation type,
an “Invitation to Negotiate,” which
would allow for Competitive
Negotiations.

complex IT procurements (as well as complex service
contracts). It would allow the State to more freely
negotiate with qualified bidders during the solicitation
process - in an effort to more effectively refine
requirements, expectations, roles and responsibilities
between the agency subject matter and business experts,
and the bidders, prior to contract award. This solicitation
method would allow bidders a much greater opportunity
to understand the intricacies of the State’s technical
environment and business needs, and modify their
proposals accordingly prior to award.

Ultimately, DOP expects this solicitation method to help
identify solutions that best fit the State’s needs, to
increase the likelihood of successful implementations, and
ensure that the State is paying a fair and reasonable price.
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QUESTIONS?

HTTPS://purchasing.idaho.gov

purchasing@adm.idaho.gov
208-327-7465

Sarah Hilderbrand, ]J.D., CPPO - Administrator
Sarah.Hilderbrand@adm.idaho.gov/ 208-332-1612
Valerie Bollinger, ].D., CPPB - State Purchasing Manager
Valerie.Bollinger@adm.idaho.gov/ 208-332-1631




