
Minutes of the Joint Legislative Oversight Committee 
March 16, 2015 
Room WW53, Capitol, Boise, Idaho  
Cochair Representative John Rusche called the meeting to order at 3:02 p.m. Attending the 
meeting were Senators Cliff Bayer (cochair), Steve Vick, Michelle Stennett, Cherie Buckner-
Webb and Representatives Maxine Bell, Gayle Batt, and Elaine Smith. Also present were Rakesh 
Mohan, director, Margaret Campbell, administrative coordinator, and other OPE staff. Audience 
members included the following: 

Senator Bert Brackett 
Representatives Thomas Dayley, Greg Chaney, Sue Chew, Stephen Hartgen, Lynn Luker, Mark 

Nye, Christy Perry, and Ilana Rubel 
Dan Goicoechea, Chief Deputy Controller, Office of the State Controller  
Russ Baron, Deputy Director, Family and Welfare Services, Department of Health and Welfare 
 
Approval of meeting minutes from February 16, 2015 

Representative Smith moved to approve the minutes of February 16, 2015. Senator 
Bayer seconded the motion, and the motion passed by voice vote. 

Review and selection of evaluation topics 

Cochair Rusche called on Rakesh to introduce the requests. Rakesh said JLOC had received 
eight requests, and the OPE could conduct three to four topics. The committee would listen to 
the requesters for about five minutes each. At a second meeting, the committee would discuss 
the topics and hear any presentation of more topics. The topic requesters should discuss how the 
reports will be used, whether the topic has a broad utility, and the timeliness of the topic.  

Representative Smith asked how many projects JLOC would be selecting. Rakesh said JLOC 
could select three or four depending on the size of the projects. 

Cochair Rusche called on Representative Luker to address the committee. Representative Luker 
said many state agencies that serve the public hold administrative hearings. In contested case 
hearings, the agency is a party to the proceeding. This occurs when an agency enforces its 
administrative rules. Hearing officers are contracted and usually attorneys. A conflict of interest 
occurs when an agency is a party but also pays the hearing officer—much like going into court 
and picking the judge who decides your case. Representative Luker said he would like the OPE 
to look into how often conflicts arise and what controls are in place.  

Representative Luker said the appeal is another concern. Some appeals go to the agency 
director—the same agency who is a party, which was another clear conflict of interest. Citizens 
working with agencies should have fair, unbiased hearings. He said he wanted the OPE  to look 
at alternative models among the various agencies. Do processes comply with due process and 
administrative law? What alternatives do other states have to maintain integrity and 
transparency? What would these alternatives cost? 

Cochair Rusche asked whether the significance of this issue would change with the Department 
of Health and Welfare moving away from employing its own hearing officers and using the 
Office of the Attorney General instead. Representative Luker said this example was a small part 
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of only one agency that engaged in administrative hearings—it pointed to the importance of the 
request. 

Cochair Rusche asked Representative Dayley to address the committee. Representative Dayley 
said his proposal asked for an evaluation of School-based Medicaid funding. He said in his 
investigation, he found more questions than his initial concern. Even though 60% of children in 
Idaho were Medicaid eligible, participation was low. He said the OPE could look into why 
children were not participating. Was it an education problem?  

Federal law required, under the Individuals with Disabilities Education Act (IDEA), that schools 
provide certain services to student. Required services were paid by the local districts. The 
federal government provides opportunity to get Medicaid money for the medical portion of 
IDEA. Although Idaho complied with the law, it did not always seek federal funds. The cost 
savings to Idaho was estimated to be as low as $8 million and as high as $30 million in local 
funds. Health and Welfare audits these programs in the schools and has fined local districts for 
not filing federal payments—essentially taking education dollars out of local pockets and putting 
it into Health and Welfare. He asked if this process could be done better. An evaluation could 
educate local people about how to run programs. It could also report practices in other states. 
He said the report would be used in the Department of Health and Welfare, the Department of 
Education, the Legislature, and local school districts. 

Representative Smith pointed to the number of school districts in the last paragraph of the 
written proposal and asked if that number (175) included charter schools. Representative Dayley 
said he received that number from the Department of Education. Representative Smith said that 
it was reasonable to assume the number included charter schools because Idaho has 115 school 
districts.  

Cochair Rusche said he appreciated the comments about Medicaid funds. He noted that the 
proposal seemed quite broad with 12 questions and subquestions. He asked if all would be 
necessary in an evaluation. Representative Dayley said yes. He had been exploring and hoped 
JLOC could refine it as well. He found that one of the disconnects is the definitions in the IDEA 
law and Medicaid where sometimes the definitions were totally different. Representative Bell 
said she had met previously with Representative Dayley and discussed that many of the staff at 
the department could answer questions of what, but could not answers of why. She said this 
proposal could be a small to average evaluation if JLOC could look past the level of detail 
Representative Dayley had included in the request. 

Cochair Rusche called on Representative Hartgen to address the committee. Representative 
Hartgen said his evaluation, if accepted, would be the first look at the financial aspects of adding 
specific groups in certain ways to workers compensation. His request dealt with multiple issues 
and multiple occupations with multiple diseases. He said in the past few years, the firefighters 
association had brought a bill to change the presumption of causation for certain cancers and 
conditions. If the cause of a workplace injury was shown to be the work environment, the 
injuries were covered by workers comp.  

In the past several years, beginning with 9/11, firefighters have asked to have the presumption of 
injury changed to be caused by firefighting conditions. By doing so, proof would move to the 
state or payer to prove that the conditions were not the case. Some states have passed the 
presumption and others have modified it. He said Idaho did not have good data. The number of 
responders were unknown when counting volunteers, EMT, and people who clean up hazmat. 
Another question was the extensiveness of cancer in certain dangerous professions. Firefighting 
was dangerous and so was dealing with chemicals that were nonexistent 50 years ago. He said 
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many states have added an exclusion for practices that cause cancer, such as tobacco. He would 
use the evaluation to try to craft legislation next session that provided a baseline of traditional 
coverage. He would like to have an evaluation completed by this fall. 

Representative Batt asked Rakesh about the background information included with the 
proposal. Rakesh said that if legislators have a proposal but are unclear whether the topic was 
possible as a study, the OPE will do background work. The service was available to any legislator 
who asks as long as the OPE had the resources. He said the OPE had never done a project like 
Hartgen’s, so it needed to get some background. He said the background information becomes 
public by putting it in the committee notebook. Background information is not an evaluation or 
verification of information. 

Cochair Rusche said he was pleased to hear about an anticipated outcome of use for the workers 
comp request. He asked whether Rakesh would contract out some of the actuarial material. 
Rakesh said 32 states have looked into the issue and the OPE would gather their information 
and how they implemented the law. He said he did not know whether he would need to use an 
actuary.  

Cochair Rusche introduced his request to examine the behavioral health contract with Optum. 
He said he wanted to know whether the limited scope of the contract caused or aggravated 
problems. Should Optum be responsible for the entire scope of care? How well integrated is the 
outpatient behavioral health care with other aspects of behavioral care, such as inpatient, ER, or 
prescription drugs? He indicated data were lacking for behavioral health patients in other areas, 
such as court costs. He asked if Health and Welfare had systems in place to track these data. 
How many of the constituents’ concerns were about the underlying behavioral health care 
system and not about Optum? The contract had raised significant dust over the past two years 
and an evaluation would be useful because the contract could be revisited in the next two years.  

Representative Batt asked if Cochair Rusche would have a problem with JLOC asking an 
additional question about contract oversight. Cochair Rusche said he would not have a problem.  

Representative Batt left at 3:30 to attend the House State Affairs Committee meeting. 

Cochair Rusche called on Representative Rubel to address the committee. Representative Rubel 
asked for an analysis of the sales tax exemptions; an accounting of what exists and whether the 
exemptions were accomplishing their original intent and conforming with original fiscal impact. 
An evaluation would help the Legislature decide which tax exemptions should be continued and 
better inform the creation of new exemptions. Because the state was facing a funding crisis in 
transportation and education, the Legislature was faced with increases in sales and fuel tax. She 
said that according to the Idaho Fiscal Policy Institute, Idaho collects $1 billion in sales tax but 
exempts $2 billion. She asked whether inequity existed among industries—whether a small 
sliver of industries were paying for everyone. Could taxes be lowered for everyone by broadening 
the base? What were all the exemptions, when were they enacted, what was the fiscal note, and 
what was the actual fiscal impact? Were there groups of exemptions that might need a sunset. 
Were there patterns in exemptions that were much larger than projected? She said knowing 
whether the goals of the exemptions had been achieved and whether they made sense would 
help the Legislature in the future.  

Contrary to what the request indicated, Representative Bell said Idaho supports Head Start at 
$1.5 million every year. Representative Rubel said she had understood that Head Start was not 
fully funded. 
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Senator Bayer asked Rakesh whether there had been any past evaluations in this area. Rakesh 
said the OPE had not done evaluations on tax exemptions.  

Cochair Rusche said the state had done an interim study on tax exemptions that resulted in 
eight recommendations to the Legislature. Representative Bell confirmed this had happened . 
Cochair Rusche pointed out that none of the recommendations were enacted—every one of them 
had a friend. Representative Rubel said in talking with the Speaker, the review happened several 
years ago and could possibly gain traction with new faces. 

Cochair Rusche called on Representative Perry to address the committee about Child Protective 
Services. Representative Perry said she came to speak to the committee for those who could not 
speak for themselves—children. The abrupt removal of children from their families causes 
trauma—changes in hormone levels similar to combat veterans. She noted that an OPE study 
showed that children in Juvenile Corrections typically had some child protection issue. The 
evaluation indicated that $1.4 million in federal funds were unrecovered and the current 
arrangement between county prosecutors and Health and Welfare did not comply with state law. 
Were other areas of child protection out of compliance with law? Did inefficiencies exist? She 
said earlier evaluations had looked at one piece of child protection. Now was the time to 
understand how all those pieces came together to work as a whole. She indicated that protection 
services cannot be looked at in a vacuum. If the state could spend a dollar for preventative child 
protection, it may be able to save $3 in other operations. Child protection influences the budgets 
of Juvenile Corrections, Behavioral Health, Law Enforcement, and courts.  

Representative Perry said that NCSL reported 30 states have recently enacted 77 laws. New, in-
depth research should impact practices. She would like an evaluation to discuss options for early 
intervention. She said this was an important, delicate issue that could protect children from 
irreparable harm.  

Representative Smith left at 3:50 to attend the House State Affairs Committee meeting. 

Cochair Rusche called on Senator Brackett to address the committee. Senator Brackett said he 
was requesting an evaluation of public health district financing, in particular the formula for the 
general fund appropriation. Financing was last reviewed in 1993 by BSU, ISU, and U of I with a 
recommendation to adopt. The formula included poverty, county contribution, and public 
assistance. When the Medicaid contract provider shifted from EDS to Molina several years ago, 
available data changed. Two years ago financing was revised without external input. The public 
assistance, or need component, was dropped and the revised formula included population, 
poverty, and county contribution components.  

Senator Brackett said that other factors could also be direct indicators of the workload placed on 
the districts, such as communicable disease, inspections, and account balances. He said he was 
requesting an impartial review of the current distribution formula and possible alternatives. His 
overall goal was to ensure adequate and equivalent resources in public health services. In light 
of the recent loss of federal grant funding in STD testing, he advocated looking at additional 
demands the Legislature has placed on the public health districts in recent years. A study would 
not result in legislation, but would provide an unbiased evaluation to the board of trustees and 
help in making informed decisions. 

Cochair Rusche said there were many variables to measure quality health, such as property 
values. One could jigger the funding equation to get any answer. Would this evaluation describe 
whether the variables were actual measures of public health? Senator Brackett said that decision 
could be open until the OPE gets its arm around it. 
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Cochair Rusche asked whether committee wanted to discuss requests at this meeting or wait to 
hear from the subsequent requester (Representative Monks). Senator Vick said he thought the 
committee should wait. He asked about what input the committee would have in determining 
which questions were asked and whether the committee could narrow or add to the questions. 

Rakesh said JLOC has latitude in deciding the scope even though the OPE had the final word. 
JLOC could limit or expand the scope when selecting a topic. After selection, OPE works 
individually with stakeholders and with the requester to understand the context of the request. 
After the scope is drafted, he shares it with JLOC and seriously considers members’ input on the 
scope before making a final determination. 

Senator Bayer said part of the OPE mission statement was to maintain optimal independence. 
JLOC rules drew a definitive line for members. In the scoping process, the committee could say 
yes or no to OPE’s framework, but then they needed to draw a definitive line so OPE could 
maintain independence.  

Senator Bayer indicated that some members were missing from the meeting with an 
understanding that topic selection would not occur today. He recommended that JLOC have two 
more meetings during session: one for the release of reports and another for JLOC to process 
information.  

Senator Stennett said she too wanted to wait for topic selection. Some reports were labor 
intensive. She asked whether Rakesh could review the bigger and smaller studies. She could 
then have a better idea of what would be possible.  

Rakesh said he could discuss now or at the next meeting. He said knowing whether an 
evaluation would be big or small was a hard determination. Last year JLOC assigned 3 projects 
and they turned out to be 5 projects. He suggested that members narrow the proposals by 
picking their four favorite through a ballot process. With the reduced number, he would discuss 
the potential size of the projects. Also, the concurrent resolution for LHTAC passed the Senate 
with fiscal impact. If JLOC approved the study, the OPE will manage the study with some 
impact to the office.  

Rakesh said the OPE would release two reports on Monday, March 23: Schoolnet and the 
holiday leave policy. He said he would give JLOC the reports on Tuesday or Wednesday. Cochair 
Rusche asked if topic selection could be done at the same time. Rakesh said he would need to 
have a separate meeting for topic selection. JLOC could meet on Monday to release the reports 
and then meet again Tuesday or Wednesday for topic selection. Cochair Rusche said they would 
try to find a time that works. 

The meeting adjourned at 4:13 pm 
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