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Present were Commissioner Esposito, Commissioner Finman, Commissioner Frasure, Commissioner Andersen, Commissioner 
Kane, and Commissioner Moses.  Present from the staff were Ms. Kristin Ford, Mr. Keith Bybee, Mr. Todd Cutler, and Cyd 
Gaudet. Also present from the Attorney General’s office was Mr. Brian Kane. 

Chairman Andersen called the meeting to order and said that as he understood it, this was the 33rd official meeting, and the 19th formal 
open meeting, of the Commission for Reapportionment.  He explained that he and fellow Co-Chairman Frasure had sent a letter to the 
Deputy Attorney General regarding the end date for the commission.  He then read the response which said;  

Commissioners: 

This letter is in response to your recent inquiry regarding the deadline for submission of the legislative and congressional redistricting plans 
to the Office of the Secretary of State.  As noted in your letter, Article III, Section 2(4) of the Idaho Constitution provides that the 
Redistricting Commission has ninety (90) days from the date the commission is convened to submit a legislative and a congressional 
redistricting plan to the Office of the Secretary of State. 

The Secretary of State convened the Redistricting Commission on June 7, 2011.  Calculating from that date, the ninety (90) day deadline 
expires on Sunday, September 4, 2011, the day before Labor Day. Pursuant to Idaho Code §73-108, both Sunday and Labor Day are 
designated holidays.  Thus, under Idaho Code §73-110, the redistricting plans may be submitted on the first business day after the holidays.  
Because the first business day is Tuesday, September 6, 2011, both the legislative and congressional redistricting plans must be submitted to 
the Office of the Secretary of State by the close of business on that day.  The Redistricting Commission’s deadline for submission of both a 
legislative and a congressional plan is 5:00 p.m. on Tuesday, September 6, 2011.  

Sincerely, Brian Kane, Assistant Chief Deputy 

 Chairman Andersen then asked, that given that information, and in looking at their calendars, were there any questions or comments 
that needed to come before the commission.  Commissioner Moses said that in light of their restated calendar, he moved that the 
commission schedule a final meeting on Tuesday, September 6th.   Chairman Andersen stated that it had been moved that they schedule 
a final commission meeting on September 6th, and asked if there was any discussion.  

Commissioner Frasure said that prior to this letter they were tentatively scheduled through Sunday, and that they may also need to meet 
Monday as well. He then asked if there was a reason that Mr. Kane was not present.  Mr. Bybee indicated that Mr. Kane had a prior 
engagement that morning, and that he would be available at approximately 10:30 to 10:45, so they expected him shortly.   Chairman 
Andersen then asked if they needed to wait for him to get there for further discussion.  Commissioner Frasure indicated that he would 
request that.  He said that he appreciated the references to the statutes, and they had a pretty long discourse whether statutory law 
overruled constitutional law, and that had been a real breaking point on the two different approaches to reapportionment.   He appreciated 
the AG’s opinion, and that was what it was, an opinion, in regard to statutory law.  He was concerned about constitutional law, as it said 90 
days very plainly and clearly. He said that they could wrap this up on Friday if they so chose to, and as that was the deadline they were kind 
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of fudging on that deadline by going to the 92nd day even though they said that statutorily they could.  He was not so sure that 
constitutionally they could, so that was the sort of question that he would like to clear up before they started planning those days.  He 
suggested that if they could defer until Mr. Kane got there, there were other things that they could do in the meantime.  Commissioner 
Moses then said that he would withdraw the motion to schedule a meeting on Tuesday, at that time. Chairman Andersen indicated that 
they would hold that in abeyance until they had Mr. Kane present to discuss the issues that had been raised by Commissioner Frasure.  

As there were no further calendar issues that needed to be addressed, Chairman Andersen said that it was his understanding that prior to 
adjourning on August 17th the map L46 had been submitted, followed by L47.  In response to concerns expressed regarding L46, with 
District 18, which paired Boise and Eagle, he thought that there had been an additional submission known as L48, and he called upon 
Commissioner Moses to address that submission.  

Commissioner Moses indicated that Commissioner Esposito had pointed out an oversight, and as the commissioners would recall, that 
in their initial proposal, the City of Eagle was entirely contained in one district.  In some of the redraws that somehow managed to get 
fractured, and that had gotten by them. He asked that L48 be put up on the screen, and explained that they had re- drawn Ada County. He 
said that the only change they had made was to pull that area, including the entire City of Eagle, into one legislative district.  He stated that 
this was now District 14, and that was the only change.  He said that there was a little bit of irregularity in District 18 which was caused by 
accommodating Garden City on one end and Eagle on the other end, and keeping within population disparities; otherwise, it remained as it 
was presented.  

Commissioner Frasure said that he appreciated the effort. He indicated that in District 18 they had Eagle, and then they slipped clear 
down and picked up the east side…  Commissioner Moses interjected that District 14 had Eagle.  Commissioner Frasure then said that 
the area past Eagle, on the east side of Eagle, that they had an area clear out by Eagle that still wrapped around and took in the east side. 
He questioned why they would want to go clear way outside of Boise over there and then sweep clear around to get up on the bench side of 
Boise.  He asked them to give him the connection between outside of Eagle and the bench area of Boise.  Commissioner Moses answered 
that you didn’t get to move straight across there without cutting into Garden City.  Commissioner Frasure said that Garden City was about 
three precincts there in the middle, and that this had nothing to do with Garden City. Commissioner Moses indicated then he was not 
clear where he was talking about.  Commissioner Frasure then referred to an area on the map, and asked what that area of Boise had to 
do with the northwest portion of the county clear up in there.  Commissioner Moses indicated that the drawing was occasioned by the 
disparity in population growth within regions of Ada County. He said that the area over by Eagle had been a high growth area, and the area 
that Commissioner Frasure had concentrated on earlier was a lower growth area. He said that they were within the county and they were 
reasonably located and they had to get the people. Commissioner Frasure replied O.K. 

Commissioner Esposito said that he noticed that it appeared they had quite a number of additional submissions, and he wondered if Mr. 
Cutler could give them a recap of what had come in since their last meeting. Mr. Cutler indicated that there had been several submissions; 
a couple of congressional maps and three or four legislative plans that had come in since the last week.  Commissioner Esposito said that 
with the agreement of the commission he would like to be able to see the new submissions. He stated that they could either start with the 
congressional or stay with the legislative, whatever the pleasure of the commission was, however he thought seeing the new submittals at 
that point would be helpful.  

As there were no objections to reviewing the latest submissions, Chairman Andersen asked Mr. Cutler to go ahead and share those 
submissions with the commission.  

The commission started by reviewing L49. The description of this plan stated; this map is submitted on behalf of Ada, Bannock, Bear Lake, 
Bonneville, Canyon, Caribou, Clark, Elmore, Franklin, Fremont, Gem, Jefferson, Madison, Oneida, Owyhee, Payette, Teton, and Valley 
Counties and should be considered as a proposal from these counties only. The map is not an official map of the Idaho Association of 
Counties nor its member counties not listed above. County commissioners from each of the counties listed above worked together to draft 
the map for their respective regions. The county commissioners sought to build as much regional consensus as possible in drafting the map. 
The map is not complete but a proposal from Eastern and Western Idaho. The map was drafted following the guidelines set forth in the 
Idaho Constitution and Idaho State Code. Each district is within the allowable deviation. Counties not split to the maximum extent possible. 
Counties that are split are linked by the federal and state highway system. Splits to counties were kept to a minimum. The map was drafted 
without consideration of incumbency or party as prescribed by law.  Mr. Cutler pointed out that this was an east and west map, and he 
would focus on Ada County first, and then move over to the east.  

Commissioner Moses called attention to District 11 and inquired if that was a joint district between Ada and Canyon Counties, and Mr. 
Cutler confirmed that it was.  Commissioner Moses pointed out that they did have a letter in hand from the Ada County Commissioners 
asking them not to divide Ada County, so he observed that it looked like they had two Ada County submissions at odds with each other.  
Chairman Andersen inquired if Bannock County was split three or four times, and it was determined that it was split three times.    

The commission then moved on to L50 submitted by Rowland Bennett, the description read: Creates compact logical districts not stretched 
for many miles. Keeps deviation between largest and smallest to 5%. Neighborhoods and towns logically linked. Appears to be a compromise 
between the two factions on the commission. Don’t know where the incumbents live but that should be irrelevant.  Commissioner Frasure 
said that this map was quite a bit different than anything he had seen, and asked that they continue to review it. He indicated that this was 
a new configuration and he had never seen the Lincoln/Minidoka one before, and that it was fascinating.  He then noted that the deviation 
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had to be off the charts, as they had 100,000 people in that district. He asked how many were in District 32 and he was told it was 118,000 
people.  Mr. Bybee said that it looked like the submitter had forgotten to describe District 33, as it went 32, 34, 35, so that may account for 
the numbers. Chairman Andersen suggested that they may have been reducing the number of legislative districts.  Commissioner 
Frasure said that he had thought they had something new to look at. Mr. Bybee indicated that as it went from 32 to 34 he was sure that 
they had just forgotten to add District 33 inside of Idaho Falls. Commissioner Frasure said that they could divide it in half and they would 
still have 55,000 people. Commissioner Esposito pointed out that District 31 was totally light so he thought that was where the problem 
was, that 31, 32 and 34 were just not configured fully. 

Chairman Andersen then indicated that he would postpone continuing on with the plans, and asked Mr. Kane to submit to some inquiries 
by the commission. 

Commissioner Frasure said that they appreciated Mr. Kane being there.  He indicated that in regard to the Constitution stating 90 days, 
they had read his opinion into the record that day.  He stated that the commission had a pretty good battle between constitutional law and 
statutory law, and here the Constitution said 90 days, and they had read a couple of statutes that extended that apparently to 92 days. He 
said that he was inclined to be done within 90 days, and he asked Mr. Kane to help them understand if this would open up any kind of 
challenge if they filed the plan two days late.  Mr. Kane indicated that his question struck at what he called the heart of practicality, 
meaning that the 90th day unfortunately fell on a Sunday, and then on top of that it was followed by a holiday, which was Labor Day.  So for 
all practical purposes, yes, someone could file a challenge, however, to be honest, where were they going to file that challenge as no 
courthouse would be open. He said that it was his understanding that the Secretary of State’s office, if the commission had a plan ready, 
may be able to have someone there to receive the plan.  However again, for all practical purposes there was not going to be anywhere to 
get any sort of solution, and so by default, even if they didn’t have those statutes, he still thought they would wind up in that Tuesday 
range. So what they had done was accepted that practicality, and recommended that the commission work with that.   

Commissioner Moses said that he was almost reluctant to ask this lest he be accused of being a lawyer, however as he looked into this he 
also found a provision in the statute that said when state boards, such as this, are convened, the count begins on the day after they were 
sworn, and he asked if Mr. Kane had run across that.  He said that the reason he asked was if they did, that would take them until Monday.    
Mr. Kane said that these were largely academic exercises because however you count the day, you wind up on a day when nothing is open.  
So that was the real crux of the matter at that point, that someone could challenge the fact that the commission had not adopted a plan, 
technically within the 90 days.  The real dilemma however was that if the commission were to adopt a plan on that Tuesday, and submit it, 
then he would be put in the position of defending the commission’s action in adopting that plan.  He would be saying that your choice, 
honorable court, was between a plan that had been duly adopted, and no plan. So again it would come back to this pragmatic approach. 
Would it carry the day, he had no idea, however he felt good about making that argument. He said he knew that didn’t take them very far, 
but he thought that it was worth knowing that they were comfortable making that argument.   

Commissioner Frasure said that they had  90 days, which ended either Saturday, Sunday, Monday, or whatever day it happened to end 
on.  He stated that they didn’t have to go until the 90th day, and asked if it would behoove the commission on this coming Friday, the 87th or 
88th day, was there any stretch why they would have to go to the 90th day.  Mr. Kane said no, that he thought at this point the sooner the 
commission could complete the task, probably the better.  He said that if they never had to get into that debate over the 90th versus the 91st 
or the 92nd, then yes, that was absolutely more legally defensible. He also said that was within the commission’s discretion, and as he had 
said before, his office’s responsibility was to defend their actions.  Commissioner Moses asked, for the sake of discussion, if they took as 
an objective to be done by Friday, and then they were unable to do that, if they needed to meet again, but they did not have a meeting 
scheduled for Tuesday, would they be all bound up in the open meetings law, or was there some sort of relief?  Mr. Kane said that the best 
advice he could give them as a commission, at this point, would be to tentatively notice up meetings and put on the notice, “if necessary.” 
He said that there was no foul in scheduling a meeting that was later cancelled; the foul was not scheduling a meeting at all, and then 
having one.  Commissioner Moses then inquired if they didn’t schedule the meeting and they were not done by Friday were they then 
nailed?   Mr. Kane answered that the open meeting law permitted them to schedule a special meeting.  The dilemma however became one 
of defending their action in scheduling a special meeting because now that they had asked him, on the record, should they schedule a 
meeting that they were not sure they should have.  He said if they later went on and said that they had come to an emergency situation, in 
best legal terms, he said that was a real pickle.  He indicated that he was not sure how it was that they could reconcile those positions and 
that was why if they were to ask for his advice at this point; his advice was that there was no foul in scheduling a meeting that was later 
cancelled.  

Commissioner Esposito asked in terms of the person that was qualified to receive a plan from them, was that the Secretary of State, or a 
designee that he could name.  He also asked if they had the authority to compel them to be there with them this weekend so that when 
they did get done, they could submit the plan to them in a timely manner.  And lastly he asked if the Attorney General’s office would also be 
available over the weekend as they went through their deliberations.   Mr. Kane said that first and foremost he personally was reachable 
24/7, so if something came up, he was ten minutes away, at most.  He indicated that whatever happened he would tell the commission right 
now that personally he was available. He said that he would make sure that every commission member had his cell phone number before he 
left that day.  He advised the commission that the Secretary of State was a co-equal constitutional executive officer, and he thought that the 
questions regarding his office were probably best addressed to him, as he had not been authorized by him to speak on his behalf.  He did 
say that he felt certain that if the commission were to get a plan together, the Secretary of State would get someone there to receive it in a 
timely fashion.  At Mr. Kane’s request, Commissioner Esposito repeated his other question which was if there was a way to compel the 
Secretary of State to have someone there, over the weekend, to receive plans.  Mr. Kane answered that he didn’t believe there was any 
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way to compel them to be there. He said that what they were talking about was more of the pragmatics of government by saying if we have 
a plan will there be someone there to receive it, and he said that those questions would be best addressed with the Secretary of State.   

Commissioner Kane then indicated that perhaps Mr. Kane could help her understand. She gave him a scenario in which they submitted 
their plan, along with a report that he had drafted, by 5:00 on Tuesday, or earlier, which she said she was all for. She then asked how that 
would work, and once they had submitted the plan to the Secretary, was their work done? She also asked when and how the plan would get 
forwarded to the Idaho Supreme Court.  Mr. Kane indicated that his answer was going to sound crazy; however it was possible that the 
Supreme Court would never review the plan. He said that the Supreme Court would only get the plan if there was a legal challenge to it, and 
the actual process was that the Secretary of State received the plan, and then it was spread upon the journals of each house when they 
convened their next session. He said that if no one challenged the plan there was no reason for the Supreme Court to review it.  And to be 
honest, that would be one of the greatest tributes to this commission’s work that they could ever receive, to have an unchallenged plan. 
Commissioner Kane said she would love that. Chairman Andersen thanked Mr. Kane and said that was the best news he had heard all 
day.   

Commissioner Esposito then indicated that Mr. Kane had appeared previously before them to deliver the AG’s opinion that he had 
prepared previously that spoke to the statutory road rule, and he believed it also included the precinct splits and votes.  He asked, if at that 
point if his fellow commissioners were ready, that he walk them through that and then stand for questions.   Mr. Kane said that analysis 
had been done prior to the previous legislative session, in October 2010, in response to a request from a legislator. He indicated that  the 
thrust of the questions were in regard to the road requirement, meaning did a single road have to connect the entirety of the district, or did 
it just have to be a road that connected within the district.  His office concluded that it did not have to be a single road connecting the 
entirety of the district.  He said that part of that was kind of the pragmatic recognition that the job of the commission was already difficult 
enough based on the criteria that they had, and so it just had to be a road that connected through the district. He indicated that was the 
first portion of it, and it dealt specifically with a couple of counties in southeastern Idaho: Cassia, Oneida and Power.  He said the question 
was whether or not those counties could be contained within the same district, and their office concluded that they could.  

The second provision of it addressed Idaho Code §72-1506, and it applied it to the current configuration, meaning plan L97. He indicated 
that they looked at that and said that essentially the commission had to weigh a number of factors.  They established a working hierarchy of 
how the commission could consider those factors.  He said that  they ended up with what he called a hierarchy of defensible combinations. 
The most defensible plan was a plan that came from the commission six to zero, and met all of the constitutional and statutory 
requirements. He said that was a plan that was essentially beyond challenge because they would have removed what he would call any 
rational challenges to the plan.  It would have unanimity, it would have met all of the constitutional and the statutory requirements, and he 
would throw that back to them, where was there left to go at that point.   Then they would drop down to what he would call the second 
most defensible plan. The second most defensible plan was the plan that met with the constitutional requirements, it had perhaps a five to 
one approval and it also addressed the statutory requirements. The reason why the next defensible plan was five to one was because it 
allowed for the commission to take into account those five vote majorities within the statute.  And so if the commission couldn’t get the sixth 
vote, but they could get five votes and meet those requirements, that was the next defensible plan.  That was because they were removing 
avenues of challenge; because by having those five votes they would have still complied with all of the statutory requirements.   

Mr. Kane said that the position which was still defensible, but would be a little more challenging, was the simple four vote plan approval.  
He indicated that he was not saying that it was not defensible; he was saying that it created more avenues for challenge. This was because 
they hadn’t complied with all of those statutory requirements including the one that said, to avoid this statutory requirement with regard to 
roads and precincts, get five votes to show that you don’t have to do it.  He said that created avenues of challenge just by the very nature of 
that four vote plan. He indicated that the four vote plan was assuming that you couldn’t comply with all of the statutory requirements. He 
said if they had a four vote plan that did comply with all of the statutory requirements that would rise up in defensibility. He indicated that 
there were a lot of moving parts, and a lot of different factors, and as they all were probably a lot more aware than he was at this point, 
there were a lot of different ways to do this.  

Chairman Andersen asked regarding the issue of the roads and the splitting of precincts, and the five vote requirement, did that have to 
be voted on piecemeal or could they vote entirely on the plan itself and cover that, or did they have to break it down.   Mr. Kane said that 
was a good question because it hadn’t been litigated, so it was an open question.  He indicated that he would give them the hierarchy of 
defensibility, for lack of a better term.  His recommendation, at this point, would be that if they had a district that could not meet the road 
requirement, he thought it was worth it to the commission to make a finding as to that district.  But, he said, if the commission found itself 
in a position where it couldn’t get the votes district by district, but they could for whatever reason get the votes by plan, he thought that was 
also defensible.  He said this was not the best way to do it as far as defensibility, as he would much prefer having that specific here is how 
we got to where we are, for example this District 32, or whatever, is the one that was the most challenging for the commission and here’s 
why.  We got the population, and all of these other districts have the population, and if we didn’t do it this way we would have exceeded the 
constitutional deviation, and therefore there are roads, but not a road that meets the requirements of §72-1506.  He said that would be the 
best case scenario.  He indicated that if the commission found itself in a situation where it could not get those votes and it had to do it by 
plan, where it says, this plan meets the constitutional requirements but we were unable to do it district by district with regard to findings on 
§72-1506, he thought they could still defend that plan. He said that unfortunately there was a legal element, but it was largely at this point 
more of a policy question within the commission.   
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Commissioner Kane asked if the hierarchy that he had been talking about had been litigated in Bingham County v Idaho Commission on 
Redistricting.  Mr. Kane said yes, to a degree it had.  He indicated that what he thought her question was getting at was the hierarchy with 
regard to the requirements, meaning the federal constitutional requirement of the 10% deviation, the constitutional requirement with the 
split counties, and then the statutory requirements.  He added that what the court had not done, was that the court had not said that you 
don’t even have to try to comply with those.  So he thought that it was important to keep that element out there, and one of the factors 
when you read the Bonneville case was that the court -- and this was why the 10% was so important, because if you exceed the 10% you 
were essentially inviting the court in to second guess your discretion.  If you stayed under the 10% your discretion was presumptively 
afforded by the court. Meaning that to challenge your plan, once it was under the 10%, someone would have to show either an 
unconstitutional or an irrational basis for the assignment of the districts, which was a very high hurdle.  Commissioner Kane confirmed 
that the 10% standard was when the burden shifted from the plaintiff, or the complainant, to the commission, to show why they deviated 
beyond 10%.  Mr. Kane said yes, exactly, if the commission exceeded 10%, they would have to go to the court with here is why we are 
above 10%, and they would have to be solid reasons. If they were under the 10% it would carry with it a presumption of constitutionality 
which then required them to show an unconstitutional or an irrational basis for the alignment of the districts.   

Commissioner Kane said that the language she was looking at, in Bingham County, was number one that the court had said that the 
commission needed to comply with the standards of equal protection in the U.S. Constitution, and so they said “that was paramount”. The 
second relevant quote was that the Bingham County decision said “it is clear that if the State Constitution and a statute conflict, the State 
Constitutional provision prevails”.  The third quote was that the court said “if it is necessary to go outside county boundaries to form a 
district, considerations in 72-1506 come into play”.  The fourth quote was that the statutory guidelines are “factors to be considered, but 
they are subordinate to the Constitutional standard of voter equality and the restrictions in the Idaho Constitution upon splitting counties 
except to achieve that voter equality”.  Commissioner Kane stated that she is a lawyer and she didn’t apologize for that. She said that the 
angle that she started from was her own legal perspective, and as Mr. Kane knew, you start with legal precedent and you know that courts 
were going to follow their prior decisions, and that was where she started. She said that she didn’t think there was any ambiguity in the 
language and she thought that his hierarchy kind of followed that, but what she was pointing out was that precedent was important.   

Mr. Kane said that he didn’t believe that he had said anything that was inconsistent with any of the precedent that was out there. He stated 
that he thought it was worth noting that the Bingham County case started with a deviation above 10%, and that was a very important 
factor. He indicated that if it was all right with the commission he would like to read one sentence from the Bonneville County v. Ysursa 
case, which was the case that upheld plan L97, “but in light of the degree of deference we must afford the commission and in the absence 
of evidence that the precinct splits have harmed the right to vote, petitioners have failed to show the plan must be rejected”. He said that 
the reason why he quoted that line that was toward the end of the Bonneville County case was because it really drove home the fact that 
the commission got a lot more deference once they were under that 10%.  And again, he was approaching this from the perspective of how 
do I defend the plan that this commission adopts. So he was approaching it from the perspective of saying, what was the easiest way for 
him to get his job done, and that was why he had given them that hierarchy.  He said that he recognized that rarely does the plan come 
together with that in mind, but he thought that the commission needed to have that advice so they could understand when they work where 
it was that their risk factors were with a challenge.  And he thought it was important that as they went through this process it was with 
everyone’s eyes wide open.  He said that the last thing that he wanted to have happen was that the commission adopt a plan that then was 
subject to a challenge that they essentially could not foresee coming.  

Commissioner Esposito said that in terms of listening to the discussion about the Bingham County case and the sentence which Mr. 
Kane just read, that he kept coming back to the fact that these statutes were enacted as a result of the last commission’s plans that caused 
quite a bit of angst among a lot of people.  He indicated that constitutionally the legislature was authorized to add additional statutes and 
requirements.  He said that his direct question was that even with the hierarchy that he had laid out, with the oath that they swore, could 
they just wholesale ignore a statute and just pick and choose which ones they wanted to comply with in order to put a plan together?  Mr. 
Kane said that he thought his advice on that point could best be summed up with the simple phrase of, do your best.  He indicated that the 
real key was that they had to show, in his estimation, some attempt at compliance with all of the factors, rather than just saying there is no 
possible way to do it.  He said if they would remember the very first presentation that he gave to this commission he said show your work, 
sounding like the old math teacher. He indicated that it became very important because the court looks at that record, and the whole key, or 
one of the most important factors for the commission, was essentially to keep the court from invading their area of discretion. So with each 
factor that they ignored they created the opportunity for the court to substitute their discretion for that of the commission’s.  That was why 
he had consistently advised them to show their work, and to make the attempts at compliance and to see where that got them.  
Commissioner Esposito said that what he was trying to arrive at with all of this, as this had been the crux of the problem that they had 
been dealing with, was that they had districts that had been presented that the only rationale that he had heard publicly, and he was 
paraphrasing that in terms of justification for a district was “our plan is not perfect”. He indicated that flew in the face of the public 
testimony, and all of the other factors that they had to consider.  And so he was struggling with how they sync that up with what their 
charge had been, and also to be able to go into court and say this is a defensible plan and it’s not perfect and we pretty much ignored 
everything except county splits trump all ,and he asked where did that leave them at that point.  Mr. Kane said that he again would return 
to his first appearance before the commission when he had quantified the task before them as Sisyphean, meaning you roll a rock up the hill 
and it comes back down on you. He said that it was very interesting because they could sit within that room and debate about what the best 
plan was, but what the commission needed to come up with was a defensible plan. As their attorney he was not sure that those two things 
were the same. And so at the end of the day they had a myriad of factors, but the real proof within this entire exercise was whether you 
have a plan that can get four votes that is defensible. He thought that at the end of the day when you looked at all of these different factors, 
you looked at all of the testimony, and you are looking at the plan, then you get to the ultimate question which is, does my plan have four 
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votes.  He said it was a heck of a spot to be in, and that was why the best advice he could deliver to the commission was to do your best.  
Make every effort they could to comply with the Constitution and the statutes, and if you get stuck somewhere, show your work.  Tell the 
court, tell the people, why it was that you got stuck, and how you addressed it.  He said that he thought if they did that, they would have 
something that was defensible. He was not saying it was going to be perfect, because he thought they had already run into that spot, but he 
thought that was the best advice, as their attorney, that he could deliver at that point.  

Commissioner Moses said that he appreciated Mr. Kane’s time and effort, and indicated that it almost got to the point where he thought 
they were trying the plan there. He indicated that they had initially called him up on a scheduling question, and that having been addressed, 
it occurred to him to not move to meet on Tuesday, just to help them stick to an earlier deadline.  However he guessed that prudence 
dictated that they should schedule it, so he now moved that the commission should schedule a meeting for Tuesday.  

Chairman Andersen thanked Mr. Kane for standing for the inquisition that he had gone through that morning, and said that they 
appreciated all of the wisdom which he had shared with them. He said that he was sure that were other issues that they may again call upon 
him to resolve for them.  With that he said that they had a motion to meet on Tuesday, and asked if there was any discussion.  

Commissioner Frasure said that he would like to amend the motion to meet on Monday and Tuesday. Chairman Andersen asked if 
there was any discussion on the amended motion. Commissioner Moses said that it had occurred to him to add Monday to the schedule, 
and that he hadn’t for a number of reasons.  One was that they were already meeting on Sunday, which bothered him a little bit; however 
they had scheduled it so that was there.  The second was he thought they were reaching a situation where the work was filling the available 
time, and so he was questioning the need of an additional meeting.  He said that he had scheduled a meeting on the final day just as a 
backstop. Third, he pointed out that Monday was Labor Day, and if the commission would indulge his background, which was the day that 
honors the majority of the people in Idaho who work for wages, and that was virtually all of them.  He stated that it was a day of recognition 
of a lot of advances in the lives of working people, and so he deliberately left that open. He  extended an invitation to each and every 
member of the commission to attend the Boise Central Labor Council Labor Day Picnic as guests of the Teamsters. He said he would be glad 
to see them there but he would prefer not to schedule a meeting on that day as he did not think it was necessary.   

Commissioner Esposito said that unfortunately they had been put in this situation, and he was not sure how they ended up there in terms 
of there just weren’t enough fingers and toes to figure out when to impanel this commission so they wouldn’t end up on a Labor Day 
weekend going 92 days as opposed to 90.  However he guessed that the advice they were getting from legal counsel was that they needed 
to go to Tuesday.  He said that he appreciated Commissioner Moses’ desire to not meet on Monday, and as a matter of fact he had 
already cancelled some family plans in anticipation of this happening and the reality that they were dealing with, and he thought that they 
needed to be ready to meet on Monday. He said if they could get done sooner, and he would like to see the incentive for everyone to get 
done sooner, and if having a Monday meeting scheduled was incentive for all of them to get done sooner, then it was all the more reason to 
schedule it. He said that he thought that the available days were the available days. They were here, and he thought for travel for 
Commissioners Finman, Kane, Andersen and Frasure, we’re here, let’s get the job done.  And if they could get done sooner let’s do it, 
and so he believed they should add Monday as an additional meeting date. He said that hopefully they would be done sooner and they could 
cancel it, as well as cancelling the Tuesday meeting. Commissioner Kane said that this meant that she would have to give her tickets 
away to the WSU game on Saturday, and Chairman Andersen replied that they all had to sacrifice.  

Chairman Andersen said that they had a motion before them to meet on Monday and Tuesday, or at least to notify of a meeting for 
Monday and Tuesday. Commissioner Moses called for a parliamentary inquiry; he said that as he understood it there was a motion to 
meet on Monday and an amendment to add Tuesday.  Commissioner Frasure said that it was actually an amended motion, so they would 
handle the amended motion first, and if that was defeated, then they would go with the original motion.  Chairman Andersen clarified that 
the amended motion was to meet on Monday and Tuesday, and that was the question before the commission. He then called for the vote.  
The motion to notify of a meeting on Monday and Tuesday passed five votes to one, with Commissioners Esposito, Finman, Frasure, 
Kane, and Andersen voting yes, and Commissioner Moses voting no.  

Commissioner Moses called for a point of order, and said that it was an amendment to add Monday, and that the motion was now on 
both days, if he was correct.  Chairman Andersen said that as he understood the motion, it was to amend the original motion.  
Commissioner Moses said that the amendment had now passed and now the primary motion was before them.  Commissioner Frasure 
indicated that if you followed the normal legislative procedures, you could have up to three motions, one was the original motion, one would 
be a substitute motion, and you could also offer an amended substitute motion.  He said as they were voted on in reverse order, once a 
motion passed that was the motion that passed. He said that once the amended motion passed, that was the final official vote.  Chairman 
Andersen ruled from the chair that the amended motion did supersede the motion, therefore they would notify for meetings on Monday 
and Tuesday.   

Commissioner Frasure asked Commissioner Kane if she was going to be at the Washington State Game cheering for the Idaho State 
Bengals that were taking on Washington State, and Commissioner Kane said that was correct, go Cougs.  

Commissioner Moses said that the vote notwithstanding, his invitation to each of the commissioners to  attend the labor day picnic stood, 
as they would certainly enjoy having them all there among Boise’s working people on Monday in Municipal Park from 12:00 to 4:00p.m. 
Commissioner Esposito said that he appreciated Commissioner Moses’ invitation, and asked if they could, as a commission, attend that 
picnic with more than three commissioners, and not violate the open meeting law. Commissioner Moses said that he had made that 
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inquiry of Mr. Kane way back at the beginning of all of this, and the answer which he got, in his usual very direct fashion, was that if the six 
of them were together in privacy that would be a problem. However if they were in a larger group, as part of a larger social setting in which 
they happened to be present, that was not a violation, and they could do that.  Mr. Kane said that the key was no business, that no shop 
talk was the real key. Commissioner Esposito then said that he had one other question for Mr. Kane, and asked if he would be charging 
his cell phone battery for that weekend.  Mr. Kane responded that the battery was fully charged. 

Chairman Andersen then returned the commission to the review of the submitted plans.  Mr. Cutler indicated that the last three plans 
were all submitted by the same person. He said that when they looked at L50 it was incomplete, so he recommended that they skip to L52, 
to look at that person’s latest plan. The commission then reviewed L52. Commissioner Frasure said that it may save them some time by 
reviewing the Idaho Falls area as it appeared he had left everything the same, other than the Idaho Falls area.  Commissioner Esposito 
asked that Mr. Cutler run the deviation just to double check that he had cleaned up the plan. Mr. Cutler said that it appeared that it had 
been cleaned up, the deviation was lower, and it looked like all of the districts were now there.  Mr. Bybee indicated that 4.73% was the 
deviation.  Commissioner Frasure asked how many precincts were split, as he was amazed at the 4.73% deviation.  Commissioner 
Kane also asked to look at the county splits.  Mr. Cutler advised that there were 19 county splits, although some of those were probably 
duplicates, and the plan had 76 voting precinct splits.  

The commission next reviewed plan L53, by Michael Crawford.  Mr. Cutler advised that the deviation was 6.15%, and that this was a 30 
district plan. 

Plan L54, with a deviation of 9.8%, was reviewed next; it had 15 county splits, and 73 voter precinct splits.  Commissioner Frasure asked 
how the 15 county splits were calculated, and Commissioner Moses said that he was told that the number was the number of times that 
counties were split, not the number of counties that were split, so it was a very misleading number.  

The commission then reviewed L55, and Mr. Bybee advised them that the deviation was 8.68%.  

In response to a question from Chairman Andersen, Mr. Cutler said that he believed there were two congressional plans which had been 
submitted. The commission then reviewed C48, and Mr. Bybee indicated that the deviation was 3%.  C49 was next reviewed, and it was 
pointed out that there were no county splits.  

Commissioner Frasure then stated that they were in the middle of the throes of coming up with another plan that afternoon, and 
requested that they go at recess until 3:00.  Commissioner Moses said that before they went he would like to show a very minor revision 
to the last map that they had put up. He said that this was the last map that they had shown, at the last meeting, with the redraw of Ada 
County that they had seen that morning.  Then there was just a minor, minor change around the Twin Falls area to take in that road link 
between Jerome and Twin Falls County, to satisfy the road requirement.  Mr. Cutler advised that this was now L56.  

Commissioner Esposito said that he believed that they had the Secretary of State, Mr. Ysursa, coming in at 3:00 that afternoon. He 
indicated that he had taken the liberty of asking the staff to invite him so that he could answer some of the questions that they had, so he 
thought that would be their lead off at 3:00 p.m. that day. 

Chairman Andersen noted that, there being no further business at that time, he would recess the commission until 3:00 p.m. that 
afternoon. 

Chairman Andersen reconvened the meeting at 3:15. He apologized for the delay in having the Secretary of State there at 3:00 and they 
were not there until 3:15.  He said that was a faux pas on their part and apologized for doing that.  He then said that he would yield the 
floor to the Secretary of State if he was willing to respond to the interrogations that may come his way.  

Mr. Ysursa said that he was there at the commission’s request as he thought that there were some questions about protocol on the 
weekend. He wanted to convey that he agreed with the opinion about Tuesday.  However he was very anxious, probably not as anxious as 
they were, if in fact they did get a plan that he would make every accommodation to have himself or a deputy available to receive the plan. 
He said that they could handle that through cell phones, and get that information out, and make every attempt to accommodate the 
commission at anytime that they came up with a plan and wanted to file it, and he would make sure that he, or one of his deputies, was 
there. He said that he thought that would be the first question that was going to be asked, and he would certainly accommodate everything 
he could, and he hoped that they had some interesting filing over the three day weekend.  

Commissioner Esposito said that part of his question was what the protocol process for the map submission was. He asked if there were 
a number of copies that he was expecting and what type of documentation was he looking for. He also inquired was it just simply submitting 
the map to him, and that he needed to hear from him very clearly what he was expecting to receive from them when they complete their 
work.  Mr. Ysursa said that they had one type of precedent that they did the last time, since this was just the second commission.  He said 
that they received quite a binder, that they had one hard copy binder and an electronic version.  He said that it would be nice to get two 
hard copies because sometime down the road they had to present that to both houses of the legislature too. This was just as a filing as they 
had no authority over it. However it was in the statute that at the beginning of the next session they had to present the plan.  
Commissioner Esposito asked Mr. Ysursa to elaborate on the contents of the binder, and what he expected to see, was it just maps.  
And he asked him to tell him a little more about the contents of the binder.  Mr. Ysursa said that it was similar to what they were showing, 
that he had looked at online; the population of the districts, and the maps including the precinct information that was used.  These would be 



8 
 

in hard copies, and again in an electronic version.   Also the deviations and everything else similar to what they already had in their reports 
would be fine, as that was what they took in the past.   Commissioner Esposito asked if there would be anything else that in retrospect, 
having gone through this once, that would have been more helpful in terms of his presentation to the legislature or any of the other duties 
that were tied to this, that would be helpful in terms of their inclusion.  Mr. Ysursa said that what he indicated would be fine, and that he 
thought that the technology improvement in the ten years, and the use of Maptitude, would certainly help them.  He said that their goal, as 
well as the commission’s, was that once it was accomplished, to have on their website, as well as on the legislative website,  the plan and  
the way you can down load it. It would have information out there for the public to know what district they were in, and just what was 
entailed in the whole plan.   And of course all of that information would be available for possible challenges, hopefully not inevitable 
challenges, but challenges to the plan.  And a lot of that with Maptitiude and what was already available on the website, the information was 
there, so the hard copy and the electronic version of what they had would suffice.  

Commissioner Esposito said that he had one other question that took a little bit of a different tact. He indicated that he didn’t always 
believe everything that he read in the media; however, there had been some statements reported that there would be a need, on the part of 
the Secretary of State, to file suit against the commission if they were not available to come up with a plan by 5:00 on Tuesday. And he was 
hoping that he would be able to comment on that.  Mr. Ysursa answered that certainly, if in fact a plan was not accomplished during the 
statutory and constitutional timeframe, number one he was not too sure the commission would get sued because the commission would be 
out of existence.  Number two, he said that they would have a plan; it would be the outdated plan, the current plan which they had, which 
on the legislative level had approximately a 96% deviation, which obviously was unconstitutional.  So as the Chief Election Officer of the 
State of Idaho he was very interested in having a constitutional plan in place prior, hopefully a year or more out of the election, so they 
could conduct an election under a constitutional plan.  In his personal opinion, he said that the possibility of court action going into the 
Supreme Court would necessitate the recognition and the deferral, and he was sure that the court would, in his opinion, reconvene the 
commission, and defer it. This was because the constitutional body whose obligation it was to come up with the plan, he was speaking to 
right then. And from what his experience in reapportionment was, be it from the time that the legislature was responsible for it; the court 
consistently over the years, deferred, deferred, kicked it back, kicked it back, kicked it back. He said that until finally, in 1984, there were 
three different plans in one week, which was not the goal here.  And the cases Hellar vs. Cenarussa I, II, and III finally came out of that, 
which was an abomination in his view, with plan 14B with floterial districts and everything else.  He said that was the low bar and they were 
not going there, he hoped.  He said that his point was that it was his firm belief, and maybe he was an eternal optimist, that they could get 
something done within the time frame. If not, he sincerely believed there would be a plan, in the State of Idaho, for the next election, and it 
would be done by the commission.  If it took longer, so be it, but that would be his personal take on it.  He said that things would play out 
certainly the next week, and if in fact there was no plan, they had some legal procedures that they might employ.  

Commissioner Finman said that she had missed the answer to that question, and that she was a volunteer on the commission. She 
indicated that the Associated Press had said that the commissioners could be sued, and asked if that was an incorrect statement in the 
press. Mr. Ysursa answered that how a suit was framed, they had some legal question on the existence of the commission. He said that if 
they were sued, “by someone”, it would be in their official capacity as a commissioner, not in an individual capacity, so they would not have 
any personal liability.   He said that they were acting under the guise of a constitutional commission, and in doing that kind of duty there 
would be no personal liability involved.  He said that his other point was that looking at suits in the past, against the commission,  there was 
always some question about whom  you sue if the entity that you are suing is technically no longer in existence.  He said that was an 
interesting defendant to do that.  So you could phrase lawsuits in different veins, but again, a lot of this would become very clear in the next 
week.  

Commissioner Esposito said that he had more of a statement at this point; he said that he did not think that it was the intent of the 
commission to go past Tuesday. And he thought it was the desire of the commission to actually get it completed within the constitutionally 
required 90 days if at all possible.  He said that more out of curiosity, as hopefully it would not be a question that was ever answered 
officially, after the fact. However it did beg the question that if at 5:01 on Tuesday the 6th there was no agreement on plans by the 
commission, then what would be the Secretary’s course of action?  Mr. Ysursa said that as the Chief Election Officer of the State, and 
others, it depended on who would want to bring a possible suit in the State Supreme Court and possibly ask for some remedies. Those, in 
his mind, must include the ability of the court to refer it back to the constitutional body that had the duty and authority to do it. He could not 
predict who would be a plaintiff, but they were exploring with their counsel some procedures. He said that the bottom line was that they all 
knew that it would take not even a New York minute for a court to say that the plan, they do have a plan, that it happened to be totally 
inconsistent with the Constitution with the 96% deviation.  He said he thought they were talking about District 14 and District 22 in the 
current set up, and that they all knew that the congressional district was too. So the bottom line was that if there was a court action needed 
to reconvene the constitutional body, given that duty, that could be a likely scenario.   

Commissioner Esposito said that he was not sure that he fully followed in terms of who would be doing what to whom, so he guessed at 
that point he would let that go. He then laid out the scenario that they, as the duly appointed commissioners, came up with a congressional 
and a legislative plan this weekend, and then on Tuesday or Wednesday morning someone strolled into the Idaho Supreme Court and filed 
an action. He then asked if the court decided that they would send it back to them, what was the process and procedure, as they were no 
longer a commission.  He inquired if they would be called back and sworn back in, and he asked Mr. Ysursa to tell him a little bit about the 
process, and what that would look like.  Mr. Ysursa said that what had happened in the past was that the court order would indicate what 
would happen to the commission, whose time had technically run out. He said that technically whether a new commission would be formed, 
or that one would be extended, that would hopefully be covered in the order from the court.  He said that he thought that the bottom line 
was that he commended all of them for their work, which they had spent a lot of time doing and he knew that they took a tremendous 
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amount of pay for doing this.  He stated that it was grueling, and he knew that the legislature used to struggle with this, and he thought it 
was mentioned that it was a blood sport. There were some very tough decisions to be made, but the people of the State of Idaho, when 
they amended the constitution, wanted them to do this. He said that he thought they would accomplish it, hopefully within the original time 
frame; if not, hopefully in a later time frame. He said that the court and all others, he thought personally, that the commission would do it 
and we would have a commission plan. However ideally they would want to have the plan done and start getting districts formed, and if 
counties wanted to change some precincts or whatever.  Candidates who may or may not want to move into a different district and things of 
that nature; those things were starting to be talked about and needed to be resolved. He said he was preaching to the choir, as they knew 
that.  He wished them Godspeed, and as Larry the Cable Guy said, “Get er done”.  

Commissioner Frasure said that he appreciated Mr. Ysursa’s wisdom on this. One of his concerns was that in that voluminous book that 
they would hand him they needed to have justifications and findings of fact on each one of the legislative districts. He said that was not 
going to happen in twenty minutes and his concern was that they were getting closer and closer to the edge, and to falling off of the edge.   
He asked that once they file their plan with him on Tuesday afternoon, was there any opportunity to add any findings of fact to that, or were 
they then totally done.  Mr. Ysursa answered that if the time frame ran to that point, he would personally say no, you could not add to it.   
When the plan was filed, and they should have, as Mr. Kane had said, shown their work, that needed to be in there so that the whole 
record was there. As to the question about supplementing that, he said it had never been done, and that it most likely could be done if there 
were days left in the original 90.  However once the 90 had expired he didn’t think so at all. The bottom line was that when they filed the 
plan, they had their work in there, and that was going to be the plan. He said that in essence, and he knew that it was a different breed of 
cat, but in essence that becomes an enrolled bill and the session was over.  

Commissioner Frasure said that he had more of a comment, and he didn’t know if this was urban legend, or if his friendly banker at Wells 
Fargo was just telling him a story. He explained that they say in the early history of Idaho that when they would hire a driver for Wells 
Fargo, and that driver had to navigate the Idaho hills, they would take them out to see how good they were. This was because so many 
times those roads were so narrow, and they had these huge cliffs that fell off, so they wanted to find out how skilled these drivers were with 
these wagons. These wagons had to be right up against that edge to be able to move the gold that was coming out of the hills of Idaho.  As 
he understood it, some folks would come in and say that they were the best driver you could imagine, and that they could get that wagon 
just right on that edge.  They said that they could guarantee delivery and they could just ride that edge.  He said that they would never hire 
that guy. The guy they hired was the one that scraped the daylights out of the coach by hugging that hill around those cliffs trying to stay 
away from the edge.  He said that he worried about the commission getting out on that edge come Tuesday afternoon , and all of a sudden 
they had a deal at 4:00 on Tuesday afternoon, and they would be scrambling like crazy to put the wording in that.  So that was more of a 
comment to his fellow commissioners, that they didn’t have until Tuesday.  They would have to have at least a day or two to make sure that 
they had those findings of facts in a manner that would make sense in case they were pulled before the Supreme Court to defend their 
actions.  So the clock was running out in a hurry.  Mr. Ysursa said that those were some very good, valid points. He said that like anything, 
he was not saying that they were going to put something together hastily, but when they did, to take a deep breath, and have the staff and 
everybody take a look at it, to make sure, because they didn’t get a second chance at it.  And again he said “God speed.” 

Chairman Andersen thanked Mr. Ysursa for his time and apologized again for keeping him there by not being on time. He said that 
hopefully the next time they saw him they would have a couple of really big books.  

Commissioner Moses then asked the staff how long, after their time was done, did they, or the public, have access to Maptitude?  Mr. 
Bybee answered that they had a license for an entire year for the online version.  For Maptitude itself, he thought that those licenses were 
paid for through 2013; however he would check the contract.   Commissioner Frasure said that Commissioner Moses brought up a 
point, that even after they filed the plan they would be inundated by a few folks, and he asked if they would be allowed to hold onto their 
computers for a week or two, or if they needed to turn them in that night.  He said it was a detailed question, however once they took the 
computers back they could refer to the plans online, however with what they had on the laptops it was much easier to show than online.  He 
indicated that he had tried to view some of these maps online, and he appreciated what was online, but once it was up on the screen he 
could see it a heck of a lot better.  Mr. Bybee said that he thought they had some flexibility in what to do with the computers.  He stated 
that his preference was that they would stay in the building after that, because they were Legislative Services property eventually, to try to 
protect the machines.  He said that he thought they could work out some sort of accommodation that would fit the commissioners’ needs.   

Chairman Andersen asked how long Mr. Cutler would be available to them. Mr. Bybee explained that Mr. Cutler was on contract and 
was probably anxious to get back to his normal day–to-day job to see what other projects they had for him. However he had promised that 
he would work on the final, and after their work was finished he would make sure that all of the maps and the details were borne out so that 
they could transmit those plans to the counties. This would be either electronically or by paper copy, whichever the counties would like to 
see, so they could begin to start redraw their precincts which they were able to do starting on Thursday. He said that Mr. Cutler was going 
to stick around for maybe a week or two after they finished, and then they would have to see what happened from there as far as bringing 
him back on a retainer or whatever they needed to do, however his time may be limited. 

Chairman Andersen then stated that on August 17th there were some additional concepts conveyed to individual members of the 
Republican commissioners, and he asked if there were any further comments or additional presentations at that time that they could 
consider. He said that this was considering the fact that they were short on time and that they did need to move this process. He indicated 
that he did not know if they could extend the hours that they worked there, however if things got tight they still had 36 hours a day that 
they could plug in there to get something done. 
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Commissioner Frasure said that it had been an interesting process and he had rather high hopes that by that afternoon, or even by that 
morning, as he had been drawing plans as he indicated on the 17th, on the premise of the minimum county split concept that the Democratic 
commissioners proposed. He indicated that they had not yet come to a consensus on his side of the aisle to present one of those. He said 
that they were still very actively working on it as they recognized that the clock was ticking. He also encouraged them to look at the 
concepts that they had presented that fulfilled all of the legislative and constitutional guidelines.  He said that the real difference was theirs 
had it down to 6 county divisions, and theirs was about 10 or 11, which was the lowest number he had seen in their plans. He indicated as a 
side note, that the last time he did this process as a legislator, before they created this commission, it was filed with the Secretary of State 
and became the law. He said it had been sued and was upheld in the courts, and it was a 15 county division plan that was approved. Fifteen 
counties had multiple districts that crossed county boundaries. And it was interesting that as the technology changed now they were down 
to 11, and they were talking to down perhaps as low as 6.  He said that a lot of water had gone under the bridge since 1991 when they did 
those plans.  However it was interesting that under the same Constitution that they had today, the only change that the Constitution had 
made was the creation of this commission. And since that time frame there had been no change in the wording of the counties, and the 
constitutional change that created them and barred them, as a commission, from creating the floterial districts, which he totally concurred 
with.  The first time he was elected he said it was to a floterial district, and he spent an awful lot of time trying to explain, no I’m not over 
those other 5 legislative districts, I’m just a fellow legislator, and no we’re not super legislators, even though he had to deal with 13 school 
districts and, at that time, a little more than 1/3rd of the 2nd Congressional District.  He thought that the legislature, in its wisdom, 
constitutionally barred them from going that direction again. He said that he would encourage them to perhaps look at what they had 
presented, and he would personally tell them that he was looking at it, and he thought that the commissioners on his side were seriously 
looking at the minimum county split concept. He said that he thought that the clock was running, and that hopefully by Friday they could 
come to some consensus on that side, to present something. 

Chairman Andersen confirmed that at this point in time he did not have anything to present. He then asked if there was any other 
business that needed to come before the group.  

Commissioner Frasure said that he might suggest that as they were hung up on the legislative side, that they did have an entirely 
separate issue called the congressional plan.  He indicated that he knew that some of the commissioners had linked the two; however they 
were separate constitutional responsibilities. One, he said was redistricting, and one was reapportionment of the congressional.  He indicated 
that perhaps they could revisit that again. Chairman Andersen asked what he was suggesting, and Commissioner Frasure said that it 
would be a futile exercise to float the congressional plans and start shooting them down.  He stated that they had already done that exercise 
once and he did not think that it was terribly productive. Chairman Andersen said that was a wise decision.  

Commissioner Moses said that he would like to get this done as quickly as anyone, and that he was a little disappointed that two weeks 
after their presentation they still did not have a response. He stated that he was not inclined to move to another subject as long as they had 
so much work to do on this one. He said that they only had a few days left and it had been fourteen days since the last presentation. He 
indicated that they had nothing new to work with, and that was where the energy needed to be in his opinion. Commissioner Frasure 
said, in response, that he would hardly call the nine additional plans that they had submitted nothing. He said that Commissioner Moses 
had said that they got nothing to consider, that they may not want to consider them, but they had been very active on that side and 
presented a multiple number of plans. He indicated that he appreciated the one change that they had offered from L28 to L45 or L46, that 
showed a slight change in county configurations, however they had offered, to date, over a dozen alternatives. He said he knew that they 
had rejected them because they had a higher number of county splits, but to represent that they were not presenting plans, he did not think 
was quite fair. Commissioner Moses said that he was just referring to the last two weeks since their last presentation. 

Commissioner Esposito said that he had a general question for the commissioners.  He asked if after Attorney General Kane’s 
presentation that morning, and listening to that and having some time to give it careful consideration, had the hierarchy of county splits, and 
roads, had any of that changed in the minds of any of the commissioners. He also asked if they had seen any movement or willingness to 
maybe take another look at any of that at this point. Commissioner Moses indicated that speaking only for himself, nothing that Mr. 
Kane presented that morning appeared to him to be a change in the law, as he understood it. Having said that he was reluctant to make a 
blanket statement about what they would and they wouldn’t look at. He said to show them something and they would be glad to see where 
it did and where it didn’t fit.  

Chairman Andersen said that what he thought they needed to do was to come up with a map. And then once they concurred, or at least 
came to some agreement on the map, they could take some time and go through those issues that they had raised about the road rule, and 
the precincts.  He indicated that they could vote on them individually, or group wise. However to spend a lot time, in his opinion, voting on a 
particular boundary, whether or not it had a road there or not, in order for it to be presented as a potential solution, he thought wasted a lot 
of time that they didn’t really need to do. And so he said that it was his position, at least at that point, and he didn’t see anything presented 
by Mr. Kane that would change his position.  If in fact if they came up with a plan, and they got a 6/ 0 or a 5 /1 vote, those issues would 
be taken care of.  

Commissioner Esposito stated that what he continued to struggle with, and he was trying to wrap his brain around, was how they could 
continue to move forward when they had districts like District 2 that stretched from Lake Pend Oreille down to Riggins.  And so the road and 
the precinct splits were part of a way to deal with that, however he guessed that more fundamentally for him was how they dealt with those 
very large, unwieldy, and he believed in his view of it, unworkable districts on those maps. He said that it was not just District 2, but that 
was probably a great example.  He inquired how they moved forward with that because he thought that was where he saw the rub in this at 
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this point.  How do they find the common ground to deal with that basic fundamental issue of a district like that, and more compact districts 
with communities of interest, when you only accomplish that with more county splits.  He said that when you really looked at it they were 
talking about the difference between six and eleven, or six and ten, that was really not a whole lot, but it seemed to him to be the 
fundamental sticking point. So he was trying to figure out a way where they could find the common ground to be able to move in the right 
directions on this where they would resolve those kinds of issues. Commissioner Moses said that he appreciated the conundrum that the 
commissioner posed, as he had thought about it too, and short of giving away free land to repopulate those areas, they were stuck with the 
nature of Idaho in which we had large areas of very thinly populated land. Given that the county was the basic building block of the 
government in Idaho, which necessarily was going to create large districts. And they simply were going to have to live with that fact.  Do 
they do what they can to minimize inconvenience, absolutely they do.  However at some point you reduce an irreducible minimum when you 
have population densities that approach frontier status.  They were going to have to cover a lot of ground at the end of the day because it 
was not about ground, it was about people, and people were the core measure of what they do for fairness. However, he said,  back to what 
he said before, he did not claim to have the intellectual lock on how this was done, he asked them to show them something. He suggested 
that they look at it and talk about it and see where it took them.  

Commissioner Esposito said that he appreciated Commissioner Moses’ comments. He said that this went to the heart of the issue; they 
do have a very large state, with lots of wilderness area and other things that comprise the state. However he thought that they did owe all 
of the good citizens of the state basic representation.  He said that on his way into the meeting that day he got a call from a concerned 
citizen right there in Boise. She was pointing out the fact that her house up in the foothills, in one of the maps, was being tied to Boise 
County and some of the other counties in the area.  She was very passionate about the fact that she was being disenfranchised, and how 
could they do something so terrible.    He said that he spent quite a bit of time explaining to that person, who had legitimate concerns, that 
a lot of this depended on where they start in terms of constructing the maps and how the numbers work.  But the key was how you 
constructed a map that really followed all the guidelines and served all of the interests of the people.  He said that he keeps coming back to 
the impassioned testimony, and she reminded him of that, of the good people of Clark Fork up on Lake Pend Oreille, that pleaded not to be 
disenfranchised once again, and combined with people well to the south of them.  He said that he didn’t think that in their wild imagination, 
at that point, that they were talking more about Clearwater County, and they were not even considering Riggins at that point. He said that 
he thought that they did have an obligation to give weight and consideration to the good people in the rural parts of this state. And to look 
at the combinations that best served all of those communities of interest, and if they did end up with some more county splits, because if he 
heard one of the things that Attorney General  Kane said to them, that if they justified this in a way that made sense, it wasn’t the 
adhering rigidly to the county split trumps all, or adhering rigidly to the road rule, or to the county split rule, it was the question of being 
able to find a way to make all of it work in a very defensible way.  And in his mind everything that they had looked at in terms of those large 
districts, those were indefensible.  They were the stepchild of the floterial districts in his mind, they had sort of the same shape and 
characteristics of what the Secretary of State pointed out was the poster child for the abomination.  Well, he said, this was the grandchild of 
the abomination that they were going to be looking at it if they didn’t figure out a way to get that fixed.   He said that it had been very 
helpful in seeing some of the cleanup in Twin Falls County, Ada County, and over in the Power County and Bannock County area. He 
indicated that those had all been great clean ups, but what they really wanted to see, and what they had been asking for, was their vision of 
really moving towards a little more of a holistic approach, for lack of a better term, and what they would see as a way to make that work.   
That was what they had really been looking for, and asking for also.  He said that he would speak for his fellow commissioners that now that 
they had heard their request, they were going to go back, and work diligently on what they would like to see from them. But he would 
strongly recommend that they take some time and take a look at the issues he just spoke to and bring them something. He thought that 
maybe between what they were bringing them, and what they could bring them, they would be able to get this done. 

Chairman Andersen said that from their side they had considered those issues that he raised, regarding the size of those particular areas 
in the state. He stated that it was difficult to address, but they had looked at them, and they had not yet come up with a solution that would 
probably meet the concerns which he had expressed. He did not know that they could at this point, but they would continue to try. And 
hopefully they would generate something that would be acceptable, if not a perfect plan, at least an acceptable plan, which they all could 
get behind. He said that he would hope that would be the case.  

Commissioner Frasure stated that it was 4:00, but he wondered if they could take ten minutes and just focus on one area, as they had 
not done that as a group. He said that one of the toughest areas was the seven districts to the north.  The plans they had proposed, all of 
them were all identical, as they divided one county which was Bonner, and then they skipped down some 300 miles clear down below 
Riggins, below Time Zone Bridge, and almost to New Meadows.  He said that they took those folks clear up to almost on the boundary of 
Boundary County.  He indicated that obviously with those seven counties, if you made one county division, they had clumsily tried a couple 
times to offer a compromise by saying perhaps keeping Nez Perce and Lewis County together as they had recommended in their plans.  He 
said that he was just curious if they could take a few minutes, and he asked that the seven districts be put up on the screen. He said that he 
didn’t care which one, as they were all the same on the plans that the Democratic commissioners had submitted, which he thought there 
were four of.  He said that 46, 28, and 53 were fundamentally the same plans as they had since L28 was presented.  He said that 46 was 
the most significant change where it added Butte County to the casualty list that they shipped off to go over against the Oregon border.  He 
said that in all candor it looked like an improvement because at least there were a few more statutory requirements met as there were no 
roads between Boise County and Elmore County, and that cleared up that particular problem.  

Chairman Andersen advised that L56 was the last plan which they had submitted. Commissioner Frasure suggested that they pull up 
the northern seven districts on that plan and asked if they could just discuss that for a few minutes. He said that their plan that they 
presented, and in most of their plans, they had offered a few different solutions.  He said that he was sure that the folks in a number of 
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those counties would be quite happy starting down in Lewis County and Nez Perce as they were together. They had Latah and Benewah 
together, and Kootenai County. He indicated that they had not run into a whole lot of opposition from those folks, as they didn’t seem to 
have much of a problem with those folks coming in from Benewah County. However there again they had chosen the one county, they had 
one county split up there.  He said he was just wondering if there was any give on their side at all of allowing some additional county splits 
up north.  

Commissioner Kane said that Commissioner Finman could correct her if she was wrong, but they had provided a couple of maps since 
then that addressed the concerns that were expressed about those areas. She said that she didn’t know if Commissioner Finman had 
copies of those with her, and if she didn’t they could get those from upstairs. Commissioner Finman said that her understanding was that 
they were looking at L34 and Commissioner Kane was comfortable with just changing L34 to put Lewis and Nez Perce together. So she 
redid that one and submitted that to her, and then Commissioner Kane came back with another one that still had a big District 2, so it 
kind of felt to her like they were still hanging out there. She said that District 2 was a worse version of what was done ten years ago, which 
up north was an outrage to everyone.  It was an abomination, and to leave a legacy of another District 2 that was worse than ten years ago 
was to her a non-starter. She said if there was a map that she had missed that reduced the size of District 2, she would be happy to see 
that.   

Commissioner Moses said that if he could get some clarity, was the problem they were trying to solve the size of District 2, or was there 
something else that he was missing.  Commissioner Finman said that she thought that District 2 was the problem in that there was no 
common ground between Lake Pend Oreille all the way down to Riggins. She said that there were many missing connecting roads and it was 
an unwieldy district.  She indicated that they had also had strong testimony from Benewah and Shoshone County Commissioners, which they 
both signed, that they would like to be together. So there was a lot of public testimony, and a lot of input which they were ignoring in this 
plan. She said that she would be happy to continue going back and forth with Commissioner Kane on it. Commissioner Moses said that 
without advocating anything, or taking a position on the goods or evils of what had gone on, just the factors that went into drawing this, 
that if you looked at that whole area it was clear that some important, valuable things collide. He said that in order to make District 2 smaller 
they would have to break up some communities next to it, and those communities liked being together. So he supposed that was kind of an 
awkward way of saying that someone would have to pay here.  He said that it was up to them to decide who. He indicated that the decisions 
which were made in that drawing were made without rancor, but in a sincere attempt to use the guidance they were given, using the basic 
building blocks of Idaho government, to create those new districts.  He indicated that some of them pinched, and some of them pinched 
quite hard, but that was how they got where they were, and anything they did to change that was going to comfort some and afflict others. 
He said that they needed to be very clear about that before they started making changes.  

Commissioner Finman said that she was having a struggle with the fact that District 2 and District 31 were so offensive to the people of 
the state that a bill was put forward and statutes came out of it.  She indicated that she had heard a lot of negative response on District 2, 
and she agreed with it, as it was a huge district that violated a lot of the road rule. She said that the road statute was in there to prevent 
that kind of a district from happening.  She indicated that it was not a district, to her, that was acceptable for the people, and she didn’t see, 
since maps had been submitted that were completely viable and met the constitutional requirements, that they had to do it. So it was not 
the only way to do it, they had presented many maps that could do that in other ways, and that somewhere in there, between this and that 
there had to be some common ground. She stated that she did not want to leave this commission with a legacy of that District 2, as she 
could not defend it. 

Commissioner Kane said that she had two maps that they had provided; that if they did not have copies of, she would like five minutes to 
run upstairs and get copies of them.  

Commissioner Esposito said that he needed to make one comment before they stood at ease, or whatever happened there.  He stated 
that he appreciated Commission Moses’ words and he understood what he was saying, but he thought there was a difference between 
discomfort and doing violence. He said that he thought that District 2 did violence to the people of Bonner, Shoshone, Clearwater, and Idaho 
Counties.  Where the other measures that they might need to take to deal with that in a meaningful way might cause some discomfort for 
some of the good people, and some of the counties affected, he said that they also need to be mindful of the fact that they did have 
considerations there that were scalable, and in the scheme of things he just thought that was part of the due consideration that they needed 
to give all of this.  Lastly, regarding Commissioner Finman’s comments about the legislature passing those statutes, they were passed 
with bipartisan support because after the heat of the last redistricting the legislature took a step back, and in a bipartisan manner said never 
again do we want to see a District 31 or some of the other districts that we saw, so here is our attempt at a solution to this.  He stated that 
they needed to be mindful of that, and heed that. He said that they had testimony from one of the bill’s sponsors, who did a commendable 
job in terms of speaking to those positions. He said that he thought they had the Attorney General come in and said they could look at a 
hierarchy, and look at this holistically, and put together a very defensible plan.  That was what they were trying to move to and trying to 
say, and while he appreciated the comments, he thought they really needed to look at this with a new fresh set of eyes and see what they 
could come up with. 

Chairman Andersen said at that point he would set the commission at ease for 10 minutes and they would hopefully come up with 
something. 

Chairman Andersen called the commission back after being at ease. He said that he thought there had been some presentation of 
potential maps that might address some of the issues that they had talked about. He stated that hopefully their intent would be, that he 
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thought they had another possibility that they would get to them for their consideration, so that by Friday they would have a framework in 
which they could start concluding this effort. Commissioner Kane said that she gotten the map that they had discussed two weeks ago to 
Commissioner Finman, in hard copy.  She indicated that they would also get the other one to Commissioner Finman within the next 
fifteen minutes; however, she needed to catch a flight right then. Commissioner Frasure said he would move that they adjourn until 
10:00 a.m. Friday morning. 

As all were in agreement, Chairman Andersen adjourned the commission until Friday morning at 10:00 a.m. 

 

______________________________________________                           __________________________________________________ 

Co Chairman Frasure                                                                              Co Chairman Andersen 

 

  

         


