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SENATE HEALTH & WELFARE COMMITTEE

January 11, 2007
3:00 p.m.
Room 437

Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
McGee, Hammond, Kelly

Senators Coiner, Bair, Werk

Chairman Lodge called the meeting to order at 3:03 p.m.
See an attached sign-in sheet.

Chairman Lodge welcomed everyone in attendance, offered introductions
of staff, and presented a brief statement of purpose/committee goals for
the coming year.

Relating to the rules of the EMS Physician Commission.

Dia Gainor, Bureau Chief of Emergency Medical Services with the
Department of Health, explained that she is requesting an extension to
the temporary rules that will become effective as of February 1, 2007.
The temporary rules recently published on January 3 and the public
comment period does not conclude until April 27, 2007. The rules were
prepared by the EMS Physician Commission for the 2006 legislative
session and were created for two important purposes after the rules of the
Board of Medicine related to emergency medical services were repealed.
It is felt that these rules are necessary to put the same foundation back in
to place as the Board of Medicine originally set the standard scope of
practice, skills, devices, and medications that EMS personnel may use,
and, to establish the required level of physician supervision. Ms. Gainor
reinforced that while there is very limited feedback to date (as the public
comment period has not yet come to a close) the EMS personnel are very
alert and vocal regarding laws and rules within their domain, i.e., during
the next legislative session she feels there will be plenty to discuss.
Senator Kelly asked if EMS personnel had been acting under any/no
rules since the last legislative session. Ms. Gainor confirmed that the
rules associated with the Board of Medicine were repealed this past
summer and the same subject matter is being presented today which is
part of the reason why they are “temporary,” i.e., this is a life safety issue.
Senator McGee inquired as to the next steps with respect to a motion.
Ms. Gainor deferred to Frank Powell, Rules Specialist with the
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MOTION

16-0208-0601

MOTION

16-0215-0601

Department of Health, instrumental in helping to craft the rules at hand.
Mr. Powell recommended a motion for the extension of the temporary
rules (through the 2007 legislative session).

Senator McGee moved to extend 16-0202-0701 until the 2008 legislative
session. The motion was seconded by Senator Kelly. The motion
carried by voice vote.

Relating to vital statistics rules on authority to determine final disposition
of dead body.

James Aydelotte, Bureau Chief of the Bureau of Health Policy and Vital
Statistics, Department of Health, reminded the committee that last year
the ldaho Funeral Services Association introduced HB646 in order to
clarify ldaho’s disinternment law, i.e., who can legally request the removal
of a body from where it is buried. The amended law makes it clear that
the person who has the authority to determine final arrangements is the
same person who may authorize the removal of the body from where it is
buried. Mr. Aydelotte stated that this is a very straightforward change to
allow the rules to agree with the amended statute and provide for minor
updates. Senator Darrington stated that it seems to be absolutely
consistent with the legislation of last year and asked Mr. Aydelotte to
confirm. Mr. Aydelotte confirmed yes.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved to approve 16-0208-0601. The motion was
seconded by Chairman Lodge. The motion carried by voice vote.

Relating to immunization requirements for school children.

Dieuwke Spencer, Bureau Chief of Clinical and Preventative Health
Services, Department of Health, stated that the pending rule change
would allow a physician to choose the most medically appropriate interval
for a child’s immunization schedule within the recommended age range of
4 to 6 years old. Last spring the Division of Health met with the Idaho
Medical Association’s Public Health Committee. The committee
requested that the School Immunization Rules be reviewed as they were
not aligned with the recommendations of the federal Advisory Committee
on Immunization Practices. Ms. Spencer also stated that the docket
contains minor rule changes to update currently available vaccines while
sections addressing Intent to Immunize and Declination of Immunization
have not changed. Additionally, the proposed changes would allow
doctors to choose the most medically appropriate time for a child’'s
immunizations versus requiring them to immunize at the youngest
recommended age. Senator Darrington remarked that when Dr. Riggs
wrote the immunization law a few years ago he thought there was a
provision to opt-out for those who are philosophically opposed to
immunization and wanted to know if there was a section in the rules that
replicates that language. Ms. Spencer stated that there were no
changes. Senator Darrington asked if a 90% immunization rate was
considered “total immunization.” Ms. Spencer confirmed yes. Senator
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MOTION

16-0414-0601

Kelly requested the number of those who opt out. Ms. Spencer deferred
to Traci Berreth, Immunization Program Coordinator, Department of
Health. Ms. Berreth stated that she feels it is less than 10%.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator McGee moved to accept 16-0215-0601. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

Relating to low income energy assistance.

Genie Sue Weppner, Program Manager, Department of Welfare, stated
that the Low Income Energy Assistance Program (LIHEAP) provides
assistance via federal subsidies to low income households with their
energy needs. It is felt that proposed changes will help remove barriers
and target energy assistance to those families who need it most.
Currently, recipients are required to attend conservation classes and also
receive a home energy audit that teach how to manage energy
consumption. Because the definition of the “targeted population” is broad,
the twenty-five dollar additional benefit goes to every applicant. By
targeting the benefit to households with children under six, disabled family
members, or those over the age of 60, the most vulnerable population will
receive assistance. Ms. Weppner suggests removing the LIHEAP matrix
from the rules since they change each year, determined/calculated by fuel
costs, federal funding, and federal poverty levels. By removing it from the
rules and placing it in the LIHEAP manual, the need to come before the
legislature each year would be alleviated. Senator Kelly would like to
know how to incorporate by reference only. Ms. Weppner stated that
they have sought DHE advice on this matter and were told they could do
that, however, if more information is needed, they will reconsider/compile.
Senator Kelly asked for clarification on how removing from the rules
would maintain the force of law because it would not be reviewed each
year. Ms. Weppner stated that their only intention is to remove the matrix
from the rules and place it into their manual since the matrix is the only
component in the manual that was in the rule. Because the determining
factors alter the matrix so, too, does the amount of money from the
federal government which affects the benefit amount. Senator
Hammond asked for confirmation that the matrix section is the only one
being removed in response to inflation and related factors. Ms. Weppner
confirmed yes. Senator Darrington is concerned that energy providers
should receive the payment instead of the individual. Ms. Weppner
confirmed that the payments are cut directly to the providers. Senator
Kelly would like to know if this is a one-time payment and if it only applies
to heating versus cooling. Ms. Weppner stated that it is a one-time
payment and defers to Beverley Berends, Grant Contracts Officer,
Department of Welfare. Beverley Berends stated that there is a crisis
program in place regardless of the time of year when found it is necessary
for health and safety. Senator Kelly would like to know what percent of
the program is federally funded. Ms. Weppner stated that they do not
have enough money all of the time and they first identify what funds they
have and divide it by the need/eligibility. In the past businesses such as
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MOTION

16-0604-0601

MOTION

16-0322-0601

Idaho Power have collected and distributed assistance funds for those
who need it aside from the LIHEAP program. Senator Kelly asked the
percent of federal funds used. Ms. Weppner confirmed that no state
funds are used with the exception of last year when one-time state funds
were requested to meet the demand.

Senator Darrington moved to adopt_16-0414-0601. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

Relating to statewide and regional substance abuse coordination
committees.

Terry Pappin, Substance Abuse Program Specialist, Division of
Behavioral Health, Department of Health and Welfare, stated that during
the previous legislative session, ldaho’s health and safety code was
changed and those changes were so clear that the chapter 16-0604 of
Health and Welfare rules are no longer necessary to guide the
department in creating and maintaining statewide and regional
coordinating committees. The repeal of this entire chapter is
recommended.

Senator Hammond moved for approval of the repeal of the chapter under
docket 16-0604-0601. The motion was seconded by Senator McGee.
The motion carried by voice vote.

Relating to Residential Care and Assisted Living (RALF) rules, specifically
as they pertain to sprinkler systems.

Randy May, Medicaid Division, Department of Health and Welfare, stated
that this docket deals with the rules governing residential care in an
assisted living facility within Idaho. Mr. May also offered the definition for
assisted living and emphasized the safety of residents. There are 284
assisted living facilities across the state serving over 7,000 Idaho
residents. They range in size from small 3-bed facilities up to/including
larger 130-bed facilities and are licensed by the Department of Health and
Welfare Facility Standards Bureau. During the 2004 session HCR49 was
passed and the Department of Health and Welfare was asked to work
with interested stakeholders to reshape and reform the regulatory
oversight and guidance of assisted living. During the 2005 legislative
session a new statute had been written and was presented. During the
2006 session, again with the department working alongside interested
stakeholders, administrative rules governing assisted living were revised
to bring them into alignment with the newer statute. A controversial issue
that arose was the requirement of a fire suppression system, impacting 28
facilities within the state. A grandfather clause was drafted last session in
compromise for those facilities, also establishing a new sunset date of
July 1, 2010, serving as the date certain that all of these facilities must
either have a suppression system installed or cease the practice of
admitting and retaining residents. Vice Chairman Broadsword inquired
as to the status of a loan program/monies discussed last session intended
to assist the facilities in an upgrade. Mr. May stated the possibility of
revolving and/or matching funds were explored, however, the amount of
interest involved was not feasible. Three other sources were identified
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(Secretary of State’s Office, micro-loan project through the Small
Business Administration and regional development agencies, and a local
commercial bank) and Mr. May stated he personally wrote to all 28
locations and outlined the possibilities. Larry Benton, Idaho Assisted
Living Association, also stood in support of the rule adoption.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

MOTION Senator McGee moved to accept 16-0322-0601. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

ADJOURNMENT  Chairman Lodge adjourned the meeting at 3:49 p.m.

Senator Patti Anne Lodge Joy Dombrowski
Chairman Secretary

Jennifer Andrews
Assistant

Note: Any sign-in sheets/guest list, testimony, booklets, charts and graphs will be retained in the
Committee Secretary’s Office until the end of the session. After that time the material will be on
file in the Legislative Services Library (Basement E).
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SENATE HEALTH & WELFARE COMMITTEE

January 15, 2007
3:00 p.m.
Room 437

Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
McGee, Coiner, Bair, Hammond, Werk, Kelly

None

Chairman Lodge called the meeting to order at 3:03 p.m.
See an attached sign-in sheet.

Senator Joe Stegner
Report of Interim Committee for Mental Health and Substance Abuse

Senator Stegner explained that the committee was charged with
undertaking a complete study of the current mental health and substance
abuse delivery system in the state. They met four times, and entertained
35 industry presenters with diverse interests from all over Idaho. Some of
what was learned: most individuals have to break the law to access
treatment; the waiting list for state hospitals is lengthy and services are
limited to court-ordered involuntary commitments; the capacity for
voluntary commitment is a thing of the past; the limited service at the state
hospital level, especially geographically, is under serving those in need; a
high percentage of those with mental illness have cooccurring substance
abuse problems; critical shortages and gaps in treatment and support
services statewide exist. In short, the cost to society is staggering.
Senator Stegner went on to speak in detail about the eight
recommendations formulated by the committee. Senator Darrington
asked if the committee had worked with the Idaho Council on Children’s
Mental Health (ICCMH), if they were concerned about dual delivery, and if
children’s issues were examined. Senator Stegner stated that the adult
side was the focus. Vice Chairman Broadsword thanked Senator
Stegner for an amazing job well done and commented on the concept of
juvenile mental health courts. Senator Stegner stated he would
encourage areas that could support juvenile mental health courts but
there is a possibility that it may not work well in rural areas. Senator
Kelly referenced recommendation #8 and asked if there was any way to
prioritize the list or if there was particular conflict with the “Drug Czar”
idea, i.e., serving as the independent evaluator of the committee
proposals. Senator Stegner explained that the committee feels an
independent review is necessary because legislators are not generally
skilled in clinical and scientific options. Senator Coiner thanked Senator
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PRESENTATION

RULES
16-0601-0601

Stegner for his leadership and assistance with understanding mental
health issues. Chairman Lodge thanked Senator Stegner for presenting
on this very important issue.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Dick Armstrong, Director of Health and Welfare
Introduction of Department Supervisors

Dick Armstrong introduced himself and stated he had been appointed by
Governor Risch in June of 2006 after retiring with Blue Cross of Idaho
after 36 years. Mr. Armstrong offered his background in customer
service, system conversion/transitions, innovation and Medicaid reform,
all of which he feels equate to progress. One of the first orders of
business, once appointed, involved the reorganization of the department
as promulgated by Executive Order, also creating the Division of
Behavioral Health, all of which took place in very short order and without
interruption of service. Mr. Armstrong recognized each senior leader in
attendance and offered a brief description of their role. Vice Chairman
Broadsword thanked the guests. Senator Werk requested a
contact/phone list. Mr. Armstrong confirmed there was a list en route.
Senator Kelly requested an update as to the interaction between the
Board of Health and Welfare and the reorganization. Mr. Armstrong
reported that the business structure and creation of subcommittees in
order to review major operating areas, have given a sort of secondary
responsibility to board members and engages them significantly. Senator
Darrington commented that he feels the hardest job in state government
belongs to the workers in the field, in particular that they have been most
frustrated with past administrations when they are not heard, i.e., they
know what works and what doesn’t work and want to be listened to.
Senator Darrington stated that under the current leadership team those in
the field are cared for and have the opportunity to contribute. Mr.
Armstrong emphasized that they try to stay at the “grass roots” level and
supply the tools necessary for the department to serve Idahoans.
Chairman Lodge thanked Mr. Armstrong for bringing his fine team to the
committee and for their service to Idaho.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Relating to Family and Children’s Services

Shirley Alexander, Program Manager in the Central Office, Department
of Health and Welfare, Division of Family and Community Services, stated
that the proposed change of rules will clarify the improved safety,
permanence, and well being for children in the foster system and in state
guardianship. Changes include identifying specifically who is required to
undergo a background check while fostering; slight definition modification
according to input from courts, families, and technical assistance from the
National Resource Center on Child Maltreatment; and not requiring staff
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to make out-of-state visits for children in state custody who are placed
outside of Idaho (the child is monitored through the other state agency).
Senator Werk asked about substantial vs. out of state distances, i.e.,
locations in bordering states could actually be in closer mileage proximity
than perhaps an area in the furthest corner of Idaho. Senator Werk also
inquired if Idaho can, in rule, dictate what another state does for the care
of a child. Ms. Alexander explained that in the rules the Interstate
Compact Act is referenced, a federal agreement. Additionally, the rules
include agreements of reciprocity. Senator Werk asked how substantial
distance is defined and how we are responding to that in our state. Ms.
Alexander explained that a social worker in another state responds to
that child. Vice Chairman Broadsword asked if there were any
instances in the state of Idaho where the child is a “substantial distance”
from where the social worker would be. Ms. Alexander stated that they
would always have someone supervising that and seeing that child on a
monthly basis. Chairman Lodge asked how many children are placed
outside of Idaho and for what reason. Ms. Alexander explained that
there are 200 children in Interstate Compact that are placed out of state,
typically a relative placement. Ms. Alexander went on to finish listing the
changes in the docket. They include allowing a child to move with their
foster family out of the state and the family is able to maintain their Idaho
foster license until licensing is complete in another state (typically pre-
adoptive families or relatives). Senator Darrington asked if there are
standards in foster care from state to state. Ms. Alexander confirmed
that there are standards and through the Interstate Compact are required
to obey the rules of the state in which the child was sent. Ms. Alexander
again went on to finish listing the changes in the docket. They include
allowing a reduction in time of supervision for a child being adopted by
their foster parents; ensuring financial support to a family with hard-to-
place children who are acting as guardians while the child is awaiting
adoption; and waiving adoption-related fees for parents with a foster child
in their home who are waiting to adopt the child. Vice Chairman
Broadsword asked if the state continues to pay for the care of that child if
the child is adopted (since we are pushing for adoption rather than foster
care). Ms. Alexander explained that if the child cannot be placed without
adoption assistance, the payment would not exceed the foster care
payment in order for that family to meet the special needs of that child.
Vice Chairman Broadsword asked if that only includes special needs
children. Ms. Alexander stated that most of the children in Idaho’s foster
care system meet the definition of special needs because of abuse or
neglect and also need to be kept together as a sibling group. In addition,
while most parents qualify, not all foster parents who are adopting will
request a monetary payment but oftentimes want to negotiate having that
available in the future. Ms. Alexander again went on to finish listing the
changes in the docket. They include broadening the purpose of state-
funded adoption assistance to include hard-to-place children from foster
care or institutional homes. Vice Chairman Broadsword cited the
Immediate Safety Assessment and asked for clarification. Ms. Alexander
explained that when the department responds to a referral of
abuse/neglect, they use this form containing 17 chapters that were
developed by the American Humane Association. Senator McGee asked
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MOTION

16-0602-0601

if there was anything in this rule that would lead someone to believe that
kids in Idaho would be less safe. Ms. Alexander responded no.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved to adopt the rule changes for 16-0601-0601.
The motion was seconded by Senator Werk. The motion carried by
voice vote.

Relating to Child Care Licensing

Shirley Alexander, Program Manager in the Central Office, Department
of Health and Welfare, Division of Family and Community Services, stated
that the proposed change of rules will protect children in foster care and
licensed facilities from accidental drowning. The rule changes in the
docket also clarify requirements for fingerprinting children in a licensed
foster home or facility that are turning 18. Senator Werk inquired as to
the definition of licensed child care facility. Ms. Alexander explained that
day schools and similar are not the type of licensed child care being
referred to. Ms. Alexander reminded the committee that the rule changes
in the docket clarify requirements for fingerprinting children in a licensed
foster home or facility that are turning 18. Currently foster children turning
18 are required to be fingerprinted and undergo a background check upon
their 18" birthday. It is felt that is no longer necessary due to constant
contact and history with the child but a safety check is being suggested
for a young adult who would move out of the home for at least 90 days
and then returns. The proposed change of rules will protect children in
foster care and licensed facilities from accidental drowning in swimming
pools and/or related water hazards near the property of a foster parent, as
the number one reason for death in Idaho of children in foster care is
drowning. The rule changes in the docket would also allow any alcohol
and drug counselor, hired after June 30, 2001, to have up to three years
with no grace period in order to meet requirements. Chairman Lodge
referred to a drowning incident that took place in her district and thanked
Ms. Alexander for their modifications to the rules. Senator McGee asked
if these rules would be discussed with foster parents before a placement
is made. Ms. Alexander stated yes and that in the wake of the deaths
this summer, all foster parents were visited in the state of Idaho regarding
these safety precautions. Senator Werk requested how many children
have drowned in foster care vs. those not in foster care, i.e., is there a
particular problem with the foster care system? Ms. Alexander stated
that there were 11 drownings this past summer and three of those were
children in foster care. Senator Kelly stated that these precautions seem
like common sense and wanted to know what the penalty is for not
complying with the guidelines. Ms. Alexander stated that the
department cannot take a chance with a child’s life and the safety plans
were reviewed with all of the foster families; if someone would not meet
the requirements there would be no placement in the home. Senator
Kelly explained that she appreciates that all of the homes were visited;
shared her concerns about a department’s short staffing; and asked how
often the homes are being inspected and if there were significant
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16-0411-0601

MOTION

16-0606-0601

consequences for not adhering to the rules. Ms. Alexander explained
that homes are visited by a social worker monthly and they are instructed
to be looking for haphazard evidence.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator McGee moved to accept docket 16-0602-0601. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

Relating to Developmental Disability Agencies

Cameron Gilliland, Developmental Disabilities Program Manager,
Division of Family and Community Services, Department of Welfare,
asked the committee to consider changes to the rules in order to add
supportive counseling as a service for individuals with developmental
disabilities. During the last legislative session a broad update of the
Developmental Disability Agency rules was adopted, including the
requirements for psychotherapy becoming aligned with the requirements
listed in the rule governing social work. Under the update bachelor’s level
social workers would no longer be able to provide psychotherapy to
individuals with developmental disabilities. The Idaho Developmental
Disability Agency Association pointed out that social workers provide
valuable counseling to individuals who have developmental disabilities.
Supportive counseling was then requested as a new service by the ldaho
Developmental Disability Agency Association. Supportive counseling is
within the scope of practice of social workers as defined by the rules
governing social work.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved for adoption of docket 16-0411-0601. The
motion was seconded by Senator McGee. The motion carried by voice
vote.

Relating to Developmental Disability Family Support and In-Home
Assistance

Cameron Gilliland, Developmental Disabilities Program Manager,
Division of Family and Community Services, Department of Welfare,
asked the committee to adopt as final the Family Support and In-Home
Assistance Rules. Since 1997 the program has helped sustain families
who have a family member with a developmental disability living in the
family home and by helping unpaid caregiving families to pay for respite
care, specialized evaluations, adaptive equipment, specialized clothing,
and other supports when no other resource is available. The program
assists many families that might not be able to care for a family member
in the family home without this support. Initially the program was created
by a group of stakeholders and family members of individuals with
disabilities. These stakeholders and families were instrumental in passing
Idaho Code 39-5100 which governs the program and they also developed
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16-0308-0602

MOTION

16-0305-0607

a set of written standards to guide implementation and management of
the program. These standards were not made into rules so the purpose
of this docket is to bring those standards into rule, making them clear,
enforceable and available to families.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Bair moved to adopt docket 16-0606-0601. The motion was
seconded by Senator McGee. The motion carried by voice vote.

Relating to Temporary Assistance for Families in Idaho (TAFI)

Genie Sue Weppner, Program Manager, Department of Welfare, stated
that since welfare reform began, Idaho’s TAFI program has been a top
performer in the nation. Idaho achieved a significant reduction in its
caseload and met the performance standards as set forth by the federal
government, earning bonuses for several years. There are new
regulations for 2007 as a result of the optimization of the Temporary
Assistance for Needy Families (TANF) grant, the name of the federal
program. In order to improve Idaho’s participation rates, avoid penalties,
and continue excellent performance, it is asked that the department not
be required to provide the 10-day notice before closure of a TAFI case.
All individuals receiving TAFI sign a Personal Responsibility Contract
(PRC), agreeing to participate in an activity that leads them to self-
sufficiency, many of which are work programs. As it is, those that fail to
meet the guidelines are sent a notice of case closure/sanction, however,
these individuals have already failed to participate; ten additional days of
notice are unnecessary as program participants have already agreed to
the requirements at the time they sign the PRC. Senator Bair asked how
participants will know that their case is going to be closed when they fail
to perform. Ms. Weppner explained that during the signing of the PRC
the requirements are discussed with participants in detail. The case can
be reconsidered/reopened if the participant is able to show cause.
Senator Darrington asked if the error rate is a determination of federal
sanction. Ms. Weppner explained that currently the error rate is not a
determination of sanction but failure to meet the participation rate
standard is. Senator Darrington asked if we are in a good range at this
time. Ms. Weppner stated that there is no error rate in the Idaho TAFI
program. Vice Chairman Broadsword thanked Ms. Weppner for
including her in the TAFI regional discussion in Seattle this past summer.

Senator McGee moved to adopt docket 16-0308-0602. The motion was
seconded by Chairman Lodge. The motion carried by voice vote.

Relating to Rules Governing Eligibility for Aid to the Aged, Blind, and
Disabled (AABD)

Susie Cummins, Medicaid Program Specialist, Division of Welfare,
Department of Health and Welfare, stated that the changes in this docket
remove the Traumatic Brain Injury (TBI) Waiver eligibility criteria and
clarifies the Aged and Disabled (A&D) Waiver criteria so that the two
waivers can be combined aligning with the Division of Medicaid rules,
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MOTION

ADJOURNMENT:

which allows for better access to wavered services for clients. Senator
Werk asked if there was any action on the evaluation/comments supplied
from Paige Parker, Legislative Services Office, regarding these rules (that
Senator Werk reviewed during the summer of 2006). Ms. Cummins
stated that she is not familiar with Mr. Parker’s feedback. Senator Werk
asked that a copy of Mr. Parker’s evaluation be provided and also asked if
there was going to be a loss of coverage to anyone due to the proposed
removal of the TBI Waiver. Ms. Cummins confirmed that there is no loss
of coverage for that group. Senator Werk asked if, by transferring the
TBI elements elsewhere, did the reimbursement for the services change.
Ms. Cummins states she is not aware of that answer and deferred to Bill
Walker, Deputy Director, Department of Health and Welfare. Mr. Walker
explained that the change in this docket, or within the related Medicaid
docket, does not change reimbursement procedures for services.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved for adoption of docket 16-0305-0607. The
motion was seconded by Senator McGee. The motion carried by voice
vote.

Chairman Lodge adjourned the meeting at 4:40 p.m.

Senator Patti Anne Lodge Joy Dombrowski

Chairman Secretary

Jennifer Andrews
Assistant

Note: Any sign-in sheets/guest list, testimony, booklets, charts and graphs will be retained in the
Committee Secretary’s Office until the end of the session. After that time the material will be on
file in the Legislative Services Library (Basement E).
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MOTION

16-0305-0604

MINUTES

SENATE HEALTH & WELFARE COMMITTEE

January 16, 2007
3:00 p.m.
Room 437

Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
McGee, Coiner, Hammond, Werk, Kelly

Senator Bair

Chairman Lodge called the meeting to order at 3:05 p.m.

See an attached sign-in sheet.

Relating to Rules Governing Eligibility for Aid to the Aged, Blind, and
Disabled

Peggy Cook, Medicaid Eligibility Program Manager, Division of Welfare,
explained that the rule increases the amount of money available to meet
personal expenses for disabled Medicaid recipients who live in room and
board, residential, and assisted living facilities or certified family homes.
The needs allowance increased from $67 to $77 per month and is the
result of a compromise reached with stakeholders, approved during the
2006 legislative session.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Darrington moved to accept the rule changes for 16-0305-0601.
The motion was seconded by Senator McGee. The motion carried by
voice vote.

Relating to Eligibility for Aid to the Aged, Blind, and Disabled

Peggy Cook, Medicaid Eligibility Program Manager, Division of Welfare,
explained that the rule increases the amount of money available to meet
personal expenses for disabled Medicaid recipients who live in room and
board, residential, and assisted living facilities or certified family homes.
The personal needs allowance will increase based on the Social Security
cost of living increase. 20% of the increase will go to the participant and
80% will be available to pay for rent, utilities, and food. This year the total
cost of the increase is $20. Vice Chairman Broadsword asked if there
were any public comments or advocacy groups that were upset with the
rule. Ms. Cook explained that the input received helped achieve a
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MOTION

16-0506-0602

MOTION

16-0506-0601

MOTION

16-0507-0601

consensus before the rule making was complete. Senator Darrington
asked for clarification of the acronym, “TEPL.” Ms. Cook stated it was
short for Trust and Estate Planning Professionals of Idaho.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Coiner moved to approve the rule changes for 16-0305-0604.
The motion was seconded by Senator Hammond. The motion carried by
voice vote.

Relating to Criminal History and Background, Rewrite

Mond Warren, Bureau Chief, Bureau of Audits and Investigations,
Department of Health and Welfare, explained that the Criminal History
Unit within the Bureau processes background checks for individuals who
have access to vulnerable adults/children, such as foster care and
adoption applicants, Medicaid providers, licensed day care providers, etc.
Several groups of providers and stakeholders have helped review and
refine the process for conducting background checks, representing sound
changes that incorporate technology and efficiency.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Darrington moved to approve the rule changes for 16-0506-
0602. The motion was seconded by Chairman Lodge. Further
discussion was extended to Senator Werk, who asked if all individuals
listed (in need of a background check) that were combined into one list
under these rules, were referenced in other rules and how. Mr. Warren
explained that the list in the rules at hand is one that the FBI reviews and
the department would oversee updating in other rules. The motion carried
by voice vote.

Relating to Criminal History and Background, Repeal

Mond Warren, Bureau Chief, Bureau of Audits and
Investigations, Department of Health and Welfare, reminded the
committee that this is a repeal only.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Werk moved to accept 16-0506-0601. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

Relating to Investigation and Enforcement of Fraud, Abuse and
Misconduct

Mond Warren, Bureau Chief, Bureau of Audits and

Investigations, Medicaid Fraud Integrity Unit, Department of Health and
Welfare, stated the Office of Performance Evaluations conducted a review
of the Medicaid fraud investigative activities within the department a few
years ago and compared their findings to those in other states. The
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16-0316-0601

16-0305-0606

reviewers did recommend that the fraud unit should stay within the
department but they be segregated from Medicaid operations for a higher
level of independence. As a result, the fraud investigative functions now
reside outside of the Medicaid division and report to the executive
management of the department. In the last year Medicaid has revamped
the medical system rules, repealing previous rules and rewriting them due
to Medicaid reform initiatives. This also moves the Medicaid provider
abuse rules into a separate chapter. This is simply a retitle of the rules.

Vice Chairman Broadsword asked that the vote relating to_16-0507-
0601 be held until the next meeting in order to meet quorum
requirements.

Relating to Premium Assistance

Patti Campbell, Project Manager, Division of Medicaid, Department of
Health and Welfare, stated that the primary policy change in this docket is
better alignment of employer contributions with insurance carrier
requirements. Previously, employers were required to pay 50% of the
employee’s premium and 50% of a participating spouse’s premium, which
was found to be more restrictive than the requirements of the insurance
carrier. Last session state law was modified to remove the employer
contribution and align it with the insurance carrier requirements. Federal
approval was also received from the Centers for Medicaid and Medicare
Services regarding this change. Additionally, public meetings were held
and comments were incorporated into the language. Senator Werk
asked to be reminded of the number of adults that the program is limited
to. Ms. Campbell responded that state law provides for 1,000 adults and
there are no limits for children. Senator Werk asked if the barrier was
substantial as the low number of adults participating is noticeable. Ms.
Campbell explained that several surveys from employers and insurance
brokers indicated the 50% requirement contribution as the barrier (which
is what is being removed from this rule).

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Vice Chairman Broadsword asked that the vote relating to 16-0316-
0601 be held until the next meeting in order to meet quorum
requirements.

Relating to the Rules Governing Eligibility for Aid to the Aged, Blind, and
Disabled

Peggy Cook, Medicaid Eligibility Program Manager, Division of Welfare,
explained that this rule is the result of the 2006 House Concurrent
Resolution 53. This rule requires an individual who is eligible for
Medicare to enroll in Medicare as a condition of eligibility for Medicaid,
i.e., Medicare will be billed before Medicaid and does not reduce services
available to persons who receive both Medicaid and Medicare. The
docket also brings the rules into alignment with the Medicaid state plan.
Senator Darrington asked how the total cost of Medicaid will be reduced
without diminishing the distribution of services. Ms. Cook described
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16-0317-0601

16-310-0603

Medicare as being the “first to pay” option.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Vice Chairman Broadsword asked that the vote relating to 16-0305-
0606 be held until the next meeting in order to meet quorum
requirements.

Relating to Service Coordination, Repeal

Paul Leary, Deputy Administrator, Medicaid, Department of Health and
Welfare, explained that the entire chapter of rules, IDAPA 16.03.17 -
Service Coordination, is being repealed July 1, 2006, as part of the
process for implementing House Bill 776. The rules governing service
coordination, also known as Targeted Case Management have been
incorporated into IDAPA 16.03.10 — now called “Medicaid Enhanced Plan
Benefits,” and can be found in Docket 16-0310-0602 also effective July 1,
2006. IDAPA 16.03.17 will contain the rules for the Medicare-Medicaid
Coordinated plan that will be implemented later in 2007.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Vice Chairman Broadsword asked that the vote relating to 16-0317-
0601 be held until the next meeting in order to meet quorum
requirements.

Relating to Enhanced Plan Benefits - Traumatic Brain Injury (TBI) Benefits

Paul Leary, Deputy Administrator, Medicaid, Department of Health and
Welfare, explained that Chapter 10 of the medical assistance rules have
been amended to allow for Traumatic Brain Injury services to be provided
under the Aged and Disabled (A&D) Waiver. The Traumatic Brain Injury
Waiver was incorporated into the Aged and Disabled Waiver effective
October 1, 2006. Both Waivers had similar eligibility criteria for level of
care determination and the only change to the A&D Waiver was the
inclusion of specific TBI services (habilitation, supported employment,
behavior consultation and crisis management). Although there was no
formal negotiated rule making, informal meetings were held with various
provider groups and advocates. A hearing was held on November 8,
2006, and only department staff attended. Senator Darrington asked if
the committee had heard this rule or one similar during the previous
meeting. Mr. Leary stated no. Senator Werk asked if there was an
overall lack of services regarding the topic of Traumatic Brain Injury and
what range of services were available, and, if the department had
consulted area hospitals/premier local programs. Mr. Leary explained
they were not involved directly with area hospitals but the meetings were
open, and also reminded the committee that the waiver had been in
existence for over three years. Mr. Leary also explained that there have
been very few participants and by moving it into the A&D Waiver there
might be an increase in the participation level. Regarding whether or not
the quality of service meets the need, there have been no requests to
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16-0305-0701

enhance the service.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Vice Chairman Broadsword asked that the vote relating to 16-310-0603
be held until the next meeting in order to meet quorum requirements.

Relating to Rules Governing Eligibility for Aid to the Aged, Blind, and
Disabled

Susie Cummins, Medicaid Program Specialist, Division of Welfare,
Department of Health and Welfare, explained that the addition of the rules
encourages Idahoans to purchase long term care insurance which
postpones the need to apply for Medicaid to help with long term care
costs. The rule making is the result of an option allowed under the Deficit
Reduction Act of 2005 passed into Federal law on February 8 of 2006,
and to align with Idaho Statutes. Vice Chairman Broadsword inquired
as to the details of the cost sharing waiver legislation that was passed in
2006 and the relationship to these rules. Ms. Cummins stated the rules
are late due to working with the Department of Insurance (DOI), defining
qualified long term care insurance policies as the DOI will be certifying
them. Robert Vande Merwe, Executive Director, Idaho Healthcare
Association, explained that he objects to this rule and the next two
corresponding rules and asked the committee to please hold the rules, at
least until another meeting can take place between the estate planner
community and the Department of Health and Welfare. Senator
Darrington commented that he feels these rules are straightforward and
that buying long term care insurance is not a recoverable asset at the time
of death, and asked if Mr. Vande Merwe objected to the principle of not
being able to recover the cost of the long term care premium. Mr. Vande
Merwe stated that he is not certain where the heartburn lies with the
estate planners but is asking for time in order for them to explore the
details. Senator Werk inquired as to who Mr. Vande Merwe is
representing. Mr. Vande Merwe explained that he is not certain but
assumes one of the groups could be Trust and Estate Planning
Professionals of Idaho (TEPI). Vice Chairman Broadsword deferred the
conversation to Willard Abbott, Deputy Attorney General assigned to the
Medicaid Division of the Department of Health and Welfare. Mr. Abbott
commented that he is not aware of any objections from TEPI and went on
to detail the Deficit Reduction Act and how it might relate to Medicaid
eligibility. Senator Darrington stated that he is not certain why there
might be controversy on this docket. Ms. Cummins clarified to Senator
Darrington that the advantage is that the long term care insurance will pay
for someone actually in long term care and the amount that the insurance
pays is what the department can disregard as assets when someone
applies for Medicaid. Senator Darrington restated that he feels long
term care insurance is encouraged overall. Ms. Cummins agreed.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.
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16-0305-0602

16-0305-0605

Vice Chairman Broadsword asked that the vote relating to 16-0305-
0701 be held until the next meeting in order to meet quorum
requirements.

Relating to Eligibility for Aid to the Aged, Blind, and Disabled

Susie Cummins, Medicaid Program Specialist, Division of Welfare,
Department of Health and Welfare, explained that the changes in this
docket and the next docket help protect Medicaid for those that need it by
discouraging the sheltering of assets. The changes include requiring
citizenship documentation, extending the amount of time that the asset
transfers be reviewed, and separating annuities and life estates into their
own sections of rules. Vice Chairman Broadsword asked if the five-year
time period was a part of the federal regulations. Ms. Cummins
confirmed yes. Vice Chairman Broadsword asked, for example, if
Grandma has a pair of diamond earrings received from Grandpa on their
25" wedding anniversary, and they are given to the granddaughter on her
16" birthday, a year before Grandma goes into the nursing home, does
the granddaughter have to sell the earrings? Ms. Cummins explained
that the earrings were not held for their personal value - they were held as
personal property and they would not be a countable resource. Robert
Vande Merwe, Executive Director, Idaho Healthcare Association, stated
he feels this docket, especially, harms a facility.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Vice Chairman Broadsword asked that the vote relating to 16-0305-
0602 be held until the next meeting in order to meet quorum
requirements.

Relating to Eligibility for Aid to the Aged, Blind, and Disabled

Susie Cummins, Medicaid Program Specialist, Division of Welfare,
Department of Health and Welfare, reminded the committee that the rules
in this docket are necessary because they provide clarifications based on
federal laws that are used in determining eligibility for Idaho Medicaid
assistance. Vice Chairman Broadsword asked, for example, if a couple
makes the decision to place all of their property in trust, and 20 years later
they go into the nursing home, is the property receivable by Medicaid?
Ms. Cummins deferred to Willard Abbott, Deputy Attorney General
assigned to the Medicaid Division of the Department of Health and
Welfare. Mr. Abbott stated that if it were a 20-year period the assets
would not be recoverable, i.e., the look back period is 5 years prior to
entering the nursing home or 5 years from the transfer of the asset,
whichever is greater. Senator Darrington recommended that the full
committee, upon return, consider approving all dockets heard for the day
with the exception of 16-0305-0701, 16-0305-0602, and 16-0305-0605, in
hopes that Robert Vande Merwe will return during the next meeting with
specific objections.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.
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Vice Chairman Broadsword asked that the vote relating to 16-0305-

0605 be held until the next meeting in order to meet quorum
requirements.

ADJOURNMENT: Chairman Lodge adjourned the meeting at 4:15 p.m.

Senator Patti Anne Lodge

Joy Dombrowski
Chairman

Secretary

Jennifer Andrews
Assistant

Note: Any sign-in sheets/guest list, testimony, booklets, charts and graphs will be retained in the
Committee Secretary’s Office until the end of the session. After that time the material will be on
file in the Legislative Services Library (Basement E).
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DATE:
TIME:
PLACE:

MEMBERS
PRESENT:

MEMBERS
ABSENT/
EXCUSED:

CONVENED:

GUESTS:

RULES
16-0305-0606

MOTION

16-0507-0601

MOTION

16-0316-0601

MINUTES

SENATE HEALTH & WELFARE COMMITTEE

January 17, 2007
3:00 p.m.
Room 437

Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
McGee, Coiner, Bair, Hammond, Werk, Kelly

None

Chairman Lodge called the meeting to order at 3:04 p.m.

See an attached sign-in sheet.

Relating to Rules Governing Eligibility for Aid to the Aged, Blind, and
Disabled

This rule was heard on Tuesday, January 16, 2007, during the Senate
Health and Welfare Committee meeting and was expected to be voted on
this day.

Senator Darrington moved to accept the rule changes for 16-0305-0606.
The motion was seconded by Senator Hammond. The motion carried by
voice vote.

Relating to Investigation and Enforcement of Fraud, Abuse, and
Misconduct

This rule was heard on Tuesday, January 16, 2007, during the Senate
Health and Welfare Committee meeting and was expected to be voted on
this day.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Darrington moved to accept the rule changes for 16-0507-0601.
The motion was seconded by Senator Hammond. The motion carried by
voice vote.

Relating to Premium Assistance

This rule was heard on Tuesday, January 16, 2007, during the Senate
Health and Welfare Committee meeting and was expected to be voted on
this day.
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16-0317-0601

MOTION

16-0310-0603

MOTION

16-0305-0701

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Darrington moved to accept the rule changes for 16-0316-0601.
The motion was seconded by Senator Hammond. The motion carried by
voice vote.

Relating to Service Coordination, Repeal

This rule was heard on Tuesday, January 16, 2007, during the Senate
Health and Welfare Committee meeting and was expected to be voted on
this day.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Darrington moved to accept the rule changes for 16-0317-0601.
The motion was seconded by Senator Hammond. The motion carried by
voice vote.

Relating to Enhanced Plan Benefits - Traumatic Brain Injury Benefits

This rule was heard on Tuesday, January 16, 2007, during the Senate
Health and Welfare Committee meeting and was expected to be voted on
this day.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Darrington moved to accept the rule changes for 16-0310-0603.
The motion was seconded by Senator Hammond. The motion carried by
voice vote.

Relating to Rules Governing Eligibility for Aid to the Aged, Blind, and
Disabled

This rule was heard on Tuesday, January 16, 2007, during the Senate
Health and Welfare Committee meeting and was expected to be voted on
this day.

Susie Cummins, Medicaid Program Specialist, Division of Welfare,
Department of Health and Welfare, explained that the addition of the
proposed rules encourages Idahoans to purchase long term care
insurance, which postpones the need to apply for Medicaid to help with
long term care costs. Bob Aldridge, Chairman, Trust and Estate
Professionals of Idaho, asked that 16-0305-0701, 16-0305-0602, and 16-
0305-0605 be suspended until there has been enough time to sit down
with the Department of Health and Welfare, due to changes that he feels
would affect the ability of people to carry long term care insurance,
especially where annuities are concerned. Senator Darrington asked
Mr. Aldridge if he was opposed to the three paragraphs of inclusive
language or if he was opposed because of language not included in the
rule. Mr. Aldridge stated that he feels there are other items that have to
be in place and does not believe this rule is able to stand alone without
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16-0305-0602

16-0305-0605

PRESENTATION

reviewing the finer details of this and associated dockets. Vice Chairman
Broadsword requested that the Department of Health and Welfare come
together with the Trust and Estate Professionals of Idaho within the next
week and come to an agreement regarding the rules. Senator Werk
asked Mr. Aldridge about relationships, specifically if he was representing
people who sought estate planning as a method to maximize their assets.
Mr. Aldridge clarified that a substantial amount of his individual practice
is Medicaid work, 60% of which are people with extremely limited assets
and the practice is trying to achieve mere survival for them. In essence,
he is representing low income, limited asset individuals, who need to be
protected and the majority of his time is donated.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Vice Chairman Broadsword asked that the vote relating to 16-0305-
0701 be held for one week from January 22, 2007, in order for interested
parties to discuss the rule development.

Relating to Eligibility for Aid to the Aged, Blind, and Disabled

This rule was heard on Tuesday, January 16, 2007, during the Senate
Health and Welfare Committee meeting and was expected to be voted on
this day.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Vice Chairman Broadsword asked that the vote relating to 16-0305-
0602 be held for one week from January 22, 2007, in order for interested
parties to discuss the rule development.

Relating to Eligibility for Aid to the Aged, Blind, and Disabled

This rule was heard on Tuesday, January 16, 2007, during the Senate
Health and Welfare Committee meeting and was expected to be voted on
this day.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Vice Chairman Broadsword asked that the vote relating to 16-0305-
0605 be held for one week from January 22, 2007, in order for interested
parties to discuss the rule development.

Norm Semanko, Idaho Council on Industry and the Environment
An Overview on Administrative Rules, Policy, and Stringency

Norm Semanko, Vice Chairman, Idaho Council on Industry and
Environment (ICIE), explained that the group formed in 1989 and their
primary purpose was to facilitate the use of fact and science in decision
making and discussion of environmental policy. In the last several
months the board and members decided it would be important to form, as
part of the organization, an Environmental and Regulatory Affairs
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Committee, working closely with the Idaho Department of Environmental
Quality and the Idaho Legislature. Mr. Semanko introduced Roy Eiguren,
a fellow member of the ICIE. Roy Eiguren outlined the process of the
Administrative Procedures Act as it is currently constituted by statute and
how it has been interpreted by the Idaho Supreme Court. Vice Chairman
Broadsword asked about the committee rejecting a rule at an agency’s
insistence and how that contrasts with legislative intent. Mr. Eiguren
responded that he assumes the agency provided the committee
information as to why the rule may not have met legislative intent.
Senator Darrington asked if a legislator can create a resolution to reject
a rule that is not before a committee as part of a rules review. Mr.
Eiguren responded that he feels a person can do that, citing Mead v.
Arnell.

Mr. Eiguren introduced Brent Olmstead. Brent Olmstead, Executive
Director, Milk Producers of Idaho, discussed stringency in Idaho
environmental law. For nearly a quarter century Idaho environmental law
has contained provisions that prevent the state’s regulators from adopting
rules that impose requirements that are more severe than imposed by the
federal government. These provisions assure that Idaho will comply with
all requirements imposed by the federal government but will not exceed
those requirements without direct involvement of the legislature. This
prevents an unelected bureaucracy from usurping the authority of the
legislature to set state environmental policy.

Dr. Joan Cloonan, Secretary/Treasurer, ICIE, explained rules versus
guidance procedures. Rule: Idaho Code 67-5201(19) defines a rule as
the whole or a part of an agency statement of general applicability that
has been promulgated in compliance with the provisions of this chapter
and that implements, interprets, or prescribes: (a) law or policy; or (b) the
procedure or practice requirements of an agency. The term includes the
amendment, repeal, or suspension of an existing rule. Guidance: Idaho
Code 67-5250 defines what is meant by guidance document: Unless
otherwise prohibited by any provision of law, each agency shall index, by
subject, all agency guidance documents. The index and the guidance
documents shall be available for public inspection and copying at cost in
the main office and each regional or district office of the agency. As used
in this section, "agency guidance" means all written documents, other
than rules, orders, and pre-decisional material, that are intended to guide
agency actions affecting the rights or interests of persons outside the
agency. "Agency guidance" shall include memoranda, manuals, policy
statements, interpretations of law or rules, and other material that are of
general applicability, whether prepared by the agency alone or jointly with
other persons. The indexing of a guidance document does not give that
document the force and effect of law or other precedential authority. In
short, the rule sets the standard and the guidance suggests ways to get
there.

Mr. Semanko introduced some of the office staff. Chairman Lodge and
Vice Chairman Broadsword thanked Toni Hardesty, Director, Idaho
Department of Environment Quality, for being present at the meeting.
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MOTION

16-0304-0601

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Relating to Rules Governing the Food Stamp Program in Idaho

John Wheeler, Food Stamp Program, Department of Health and Welfare,
reminded the committee that the Food Stamp Program is about helping
people feed their families and that the docket is about removing the
barriers to the program/simplifying the method in which complex types of
income are counted for eligibility. Idaho remains the eighth hungriest
state in the nation and only 58% of families who qualify for Food Stamps
are actually receiving them. ldaho also ranks as the second most
improved state regarding error rate which means that the appropriate
people are receiving the appropriate amount of Food Stamps. The docket
also addresses those failing to comply with work program requirements
and for quitting a job without good cause, in addition to housekeeping
items. Vice Chairman Broadsword asked about medical bill amounts
that might count against the Food Stamp recipient. Mr. Wheeler
explained that there is a medical expense deduction allowed for elderly
and disabled individuals across the program.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved to accept the rule changes for 16-0304-0602.
The motion was seconded by Senator Werk. The motion carried by
voice vote.

Relating to Rules Governing the Food Stamp Program in Idaho

Rosie Andueza, Food Stamp Program Manager, Department of Health
and Welfare, urged the committee to approve the rule change as the
current rule on calculating vehicle resource limits has not been adjusted
for inflation in 30 years and is a barrier for families applying for the food
stamp program. In Idaho, applicants are held to a vehicle limit set in 1977
of $4,500, the amount of a new car during that year. That amount has
only been raised once during the 1990's, i.e., owning even a modest
vehicle today can render a household ineligible for food stamps. Vice
Chairman Broadsword thanked Ms. Andueza for bringing this rule
change forward, which she feels is long overdue. Senator Darrington
asked if there was opposition to this rule change and wanted to know how
the funding works. Ms. Andueza explained that the Food Stamp Program
is 100% federally funded and administratively, the state pays 50% and the
federal government pays 50%. Senator Darrington asked how adopting
this rule would impact Idaho. Ms. Andueza explained that it would be
almost negligible. Senator Darrington asked the guests if there was
anyone present that was opposed to the rule change. Vice Chairman
Broadsword recognized that there were no replies.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.
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MOTION

16-0308-0601

MOTION

MINUTES:

ADJOURNMENT:

Senator Coiner moved to accept the rule changes for 16-0304-0601.
The motion was seconded by Senator Werk. The motion carried by
voice vote.

Relating to Temporary Assistance for Families in Idaho (TAFI), Fee Rule

Genie Sue Weppner, Program Manager, Department of Welfare, stated
that the proposed rule change would align the Temporary Assistance for
Families in Idaho (TAFI) program vehicle rules with Food Stamp rules,
allowing vulnerable families to receive the supportive services necessary
for them to achieve self-reliance.

Senator Werk moved to accept the rule changes for 16-0308-0601. The
motion was seconded by Chairman Lodge. The motion carried by voice
vote.

Senator Hammond moved to accept the minutes dated January 11,
2007. The motion was seconded by Vice Chairman Broadsword. The
motion carried by voice vote.

Chairman Lodge adjourned the meeting at 4:15 p.m.

Senator Patti Anne Lodge Joy Dombrowski

Chairman Secretary

Jennifer Andrews
Assistant

Note: Any sign-in sheets/guest list, testimony, booklets, charts and graphs will be retained in the
Committee Secretary’s Office until the end of the session. After that time the material will be on
file in the Legislative Services Library (Basement E).
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DATE:
TIME:
PLACE:

MEMBERS
PRESENT:

MEMBERS
ABSENT/
EXCUSED:

CONVENED:

GUESTS:

PRESENTATION

MINUTES

SENATE HEALTH & WELFARE COMMITTEE

January 18, 2007
3:00 p.m.
Room 437

Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
McGee, Coiner, Bair, Hammond, Werk, Kelly

None

Chairman Lodge called the meeting to order at 3:08 p.m.
See an attached sign-in sheet.

Leslie Clement, Administrator, Division of Medicaid, Department of Health
and Welfare, reported on Medicaid Bills passed during the 2006
Legislative Session. She explained that the Medicaid Simplification Act,
House Bill 776, directed the department to break apart the “one size fits
all” model and develop health benefits for Medicaid participants based on
their health needs. Congress has also been working toward federal
Medicaid reform and the product of their work is referred to as the Deficit
Reduction Act. Within the Deficit Reduction Act are “benchmark” plans,
i.e., the state’s flexibility to tailor benefits as envisioned by Idaho. Idaho
has two state plans: One under Title 19 of the Social Security Act, the
traditional Medicaid entitlement program, and Title 21, traditionally known
as the Children’s Health Insurance Program (CHIP) and for those with
higher incomes. The Department of Health and Welfare amended those
two plans, creating three benchmark plans to align with the statutes: The
basic plan, designed for those of average health; the enhanced plan,
designed to meet special health needs or those with disabilities; and the
coordinated plan, integrating benefits with Medicare. The total annual
enrollment in Idaho Medicaid is approximately 177,000 individuals. To
date, 30,000 individuals have been enrolled into the new benchmark
plans and all enrollees will be in the new plans by the end of this fiscal
year.

Ms. Clement walked the committee through an extensive document
providing a status report of the initiatives undertaken as part of Idaho’s
Medicaid reform, identifying the related legislation and implementation
dates. Senator Darrington asked how far Idaho has progressed with the
concept of self-determination. Ms. Clement stated that a rule chapter
would be presented during the 2007 session titled, “Consumer Directive
Services.” Self-directed services are a new service option for adults with
developmental disabilities that currently rely on traditional Medicaid
providers for services. These rules do not expand eligibility or costs; it is
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budget-neutral. Senator Darrington inquired about the cost
effectiveness and the timing of said concept. Ms. Clement confirmed that
about one year was the estimate of how long it would take to finalize the
details. Chairman Lodge asked how many enrollees were currently
signed up. Ms. Clement stated that currently, 300 adults have opted into
premium assistance. By removing an administrative barrier that has
discouraged employer participation, it is believed that 1,000 adults, who
want to choose this premium assistance option, can be reached. 1,000 is
the number identified in the statute that caps enroliment into the premium
assistance program for adults. There is no cap on children who can opt
into premium assistance. Currently there are 2,500 children in the
program. Ms. Clement introduced Patti Campbell.

Patti Campbell, Project Manager, Division of Medicaid, Department of
Health and Welfare, stated that the purpose of HCR 48 is to appropriate
mental health benefits, encouraging the department to match mental
health benefits to client needs while ensuring resources are directed to
those Idahoans whom most need Medicaid services. Chairman Lodge
asked for the definition of partial care. Ms. Campbell explained that
partial care has been used to define day treatment and that if there is a
mental health need, the individual would be moved into the enhanced
plan. Ms. Campbell defined the purpose of HCR 50, relating to premium
payments and related funding, as encouraging the Department of Health
and Welfare to implement premiums for those Medicaid participants in the
category of low income children and working aged adults (Medicaid Basic
Plan) who have family incomes above 133% of the federal poverty
guidelines. Senator Bair asked for a definition of poverty level. Ms.
Campbell explained the amount changes each year. Currently, for a
family of one: $1,511; for a family of two: $2,035; for a family of three:
$2,559. Both gross and family income are reviewed.

Ms. Clement spoke about HCR 51 relating to selective contracting and
stated that it encourages the Department of Health and Welfare to pursue
selective contracting with a limited number of providers of certain
Medicaid products and services in order to realize efficiencies and cost
savings. Chairman Lodge asked if the contracting included dentists,
dental insurance companies, or similar. Ms. Clement explained dental
plan administrators and similar lines such as Delta Dental or Willamette
Dental, would be sought. Vice Chairman Broadsword commented on
transportation issues discussed last year and stated that even patrticipants
noted that money was being wasted. Vice Chairman Broadsword asked
that if, while working on a brokerage plan, problems with transportation
reimbursement across the state had been addressed. Ms. Clement
explained that the existing commercial/agency/individual rates had not
changed but the rates would be replaced as they moved into the
brokerage model. Vice Chairman Broadsword asked for clarification on
how rural areas with no outlet for transportation (aside from the individual)
would be handled. Ms. Clement responded that the transportation
brokerage system was intended to use all levels of transportation
provided (that exist), just coordinated. Chairman Lodge asked if those
living in rural areas would be asked to move closer to metropolitan areas
where frequent services were provided. Ms. Clement stated that
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16-0612-0602

participants would not be asked to move but it is recommended that they
use the closest resources geographically. Ms. Clement defined the
purpose of HCR 49, relating to Medicaid-Medicare coordinated benefits,
encouraging the Department of Health and Welfare to implement
programs that integrate services for financing Medicare-excluded
prescription drugs covered under Idaho Medicaid, as well as create a
seamless delivery system for prescription drug benefits for individuals
dually eligible for Medicare and Medicaid in order to reduce program
costs.

Ms. Campbell spoke about HCR 52 relating to long-term care counseling
options, encouraging the Department of Health and Welfare to proceed
with development of a long-term care counseling program as part of the
planned “Aging Connections” initiative. Vice Chairman Broadsword
reminded the committee that “Aging Connections” appeared on the front
page of the newspaper this past week. Ms. Campbell defined the
purpose of HCR 53 relating to requirements for Medicare enrollment. In
order to fulfill Medicaid’s role as the payer of last resort for Idahoans, the
Legislature encourages the department to require Medicare-eligible
individuals to enroll in Medicare as a condition of eligibility for Idaho
Medicaid. Senator Darrington asked how approval from the Center for
Medicare and Medicaid Services (CMS) - Seattle, during the promulgation
stage, works. Ms. Campbell responded that there is a timeline provided
when a state plan amendment is submitted. For example, if an
amendment is implemented in January, as long as it is sent to CMS by
the end of March, that would be satisfactory.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Relating to Rules Governing the Idaho Child Care Program (ICCP),
Rewrite

Genie Sue Weppner, Program Manager, Department of Welfare, stated
that the proposed changes to the Idaho Child Care Program rules will
serve to modernize the Idaho Child Care Program and target the subsidy
to low-income working families and promote self-sufficiency. In addition
to these recommendations, the creation of the new Welfare Reform
Regulations in 1995 required hundreds of thousands of families in the
United States to go to work. At that time, it was recognized how
important it was to have child care subsidies available to allow low income
families to secure child care while they prepared for work, searched for
work, and obtained employment. Consequently, child care funding is tied
to welfare reform funding. The ICCP program is funded through a block
grant which is fixed and Idaho currently spends the entire grant. In order
to offset the increased costs related to raising the poverty rate and
adjusting the co-pay sliding scale, it is proposed that the years for post-
secondary education be limited to two years and students work ten hours
per week in order for education to be an eligible activity. Recent studies
of populations entering the work force indicate that individuals who
prepare for the workforce by combining work and education are more
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likely to succeed. Additionally, limiting the length of time post-secondary
students can receive child care assistance will emphasize the urgency for
low-income families to become employed and gain independence from
government programs. It is believed that the efforts to modernize the
ICCP program will result in no additional costs while targeting the subsidy
to vulnerable low income working families.

Vice Chairman Broadsword asked for a description of the guidelines for
the Temporary Assistance for Needy Families (TANF) funds and the
federal government requirements for using them. Ms. Weppner
explained that with the TANF funds, Idaho is required to meet
participation rates for families who are receiving low income cash
assistance and 50% of the individuals must be participating in work
requirements. In Idaho we limit the number of months those families can
receive cash assistance to 24 months; a flat amount of $309 is paid per
family regardless of family size. Those individuals are referred to
enhanced work services contractors and regardless of what their situation
is, they must participate in something that leads them to self-sufficiency.
Vice Chairman Broadsword asked for clarification of the $309 amount.
Ms. Weppner responded that the philosophy is that most any job would
earn more than $309 and work is the only way for someone to find their
way out of poverty.

Senator Hammond asked if 24 months of schooling vs. four years is
discouraging to someone that could potentially make more money, thus
contributing to and benefitting the state, with a baccalaureate degree.

Ms. Weppner explained that while secondary education is of much value,
the child care subsidy was intended to help working families maintain and
find employment, who desperately need this help. The philosophy is that
students in a junior/senior year are eligible/can access slightly higher loan
programs and support services; it is also believed that individuals who get
a two-year program under their belt are also capable of earning a decent
wage. The low income working families that are in the program don’t
necessarily have the options available to them as college students do.

Senator Hammond asked how many of the clients fall into the four-year
program versus the numbers that are not pursuing a degree. Ms.
Weppner responded that while the numbers of students/number of
students who are working can be provided, the students enrolled in
vocational programs, etc., cannot be broken down out of their tracking
system. Senator Darrington stated that he believes, for the Office of
Performance Evaluations (OPE) to be involved, their function is to
determine whether or not the program works according to law. Ms.
Weppner explained her understanding of the recommendation from OPE
as the intention of the child care subsidy to support the events following
welfare reform, i.e., many people who never went to work and didn’t need
child care would now be taking low paying jobs, needing childcare. OPE
did not make a recommendation as to how that would be achieved per se,
just that it would need to be achieved, definitely. Senator Werk inquired
as to the number of students who might be affected by this rule change.
Ms. Weppner commented that the total number of students currently
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utilizing the program are, on average, 1297 students per month. Senator
Kelly asked how many people were participating as a whole. Ms.
Weppner responded the average monthly children served is over 8000.
Vice Chairman Broadsword asked for clarification of numbers of families
served. Ms. Weppner estimated that an average of 4602 individuals
were served in 2006. Senator Werk asked how much money will need to
made up in order to accept the changes to the rule. Ms. Weppner
explained that the amount estimated is $3.3 million. Senator Werk asked
if colleges/universities had been involved in discussions regarding the
changes to the program and/or alternative funding sources. Ms.
Weppner commented that the Idaho Child Care Advisory Panel was
comprised of child care providers/advocates as well as two directors of
child care centers on college campuses. Chairman Lodge asked if we
need $3.3 million in funding in addition to the $31 million that we already
provide in child care. Ms. Weppner explained that the cost of raising the
poverty level, market rate, and changing the sliding fee scale would need
the $3.3 million, as currently all of the money is spent on subsidy. Vice
Chairman Broadsword asked how general fund dollars are used. Ms.
Weppner explained that the department’s requirement for the Child Care
Development Fund is that in order to draw down the federal funds, the
maintenance and effort portion must first be spent.

Michael Pearson, Budget Analyst, Department of Health and Welfare,
clarified the way the child care block grant works; Maintenance of Effort is
$1.2 million, which is all state monies and must be spent, and $3.6 million,
which is matching. The matching portion is included in the state’s budget
within the child care development plan as a whole. Senator McGee
asked for clarification on how many people are working and going to
school within the ICCP program. Ms. Weppner responded that within the
ICCP program, 86.1% are employed, 20% are in training or going to
college, and 9.2% attend college and work. Senator Werk asked if the
“state” dollars being referred to are the general fund dollars. Mr. Pearson
confirmed yes. Senator Werk asked if any other sources of funding had
been explored in order to offset the money needed to implement the rule.
Ms. Weppner responded no, not specifically for child care subsidies.

Ross Borden, Government Affairs, Boise State University, stood in
opposition to the rule change.

Senator Darrington addressed the guests by asking them if, when giving
testimony, they might be willing to suggest how we might come into
compliance with federal and state welfare reform without a large increase
in state funds, in order to maintain students staying in school all four
years with ICCP assistance. Senator Werk asked Ms. Weppner if we
were out of compliance with federal statutes. Ms. Weppner referred back
to the Office of Performance Evaluations analysis, recommending that
Idaho’s poverty rates were extremely antiquated and they must be raised,
and by not raising the poverty rates the department was failing to meet
the needs of the population that the program was designed for.

Leah Barrett, Student Affairs, Boise State University, stood in opposition
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to the rule change. Vice Chairman Broadsword asked if the university
provided child care, if there was a discount for students attending, and if
students were used as volunteers. Ms. Barrett responded that there is
child care at Boise State, students receive a discount, and student
volunteers hadn’t been sought due to stringent accreditations required of
providers. Chairman Lodge asked if the university would be willing to
develop/seek out additional child care opportunities for the students. Ms.
Barrett responded yes. Chairman Lodge suggested the increased need
for scholarships, vehicle and living expenses, i.e., heavy community
volunteer involvement that enables students to pursue an education, child
care being a large facet of what is needed. Senator Werk asked if sister
institutions also have child care centers. Ms. Barrett responded that she
believes all of them provide child care but is uncertain about staff
accreditation requirements at each location.

Kent Kunz, Director of Government Relations, Idaho State University,
stood in opposition to the rule change. He suggested to the committee
that the rule is a revenue neutral proposal and neither more or less dollars
are spent, even if the rule is adopted; the ICCP funds could be directed to
one segment of the population, also known as the working poor, or
directed to another segment, the student population.

Senator Werk cited the summary from the OPE review of the Idaho Child
Care Program dated September 2002, specifically that the report does not
state that the program is out of compliance per se. Vice Chairman
Broadsword reminded the committee that the report cited by Senator
Werk may not be the most recent report, and reinforced the
recommendation that Idaho’s poverty rates were extremely antiquated
and they must be raised. By not raising the poverty rates the department
was failing to meet the needs of the population that the program was
designed for, i.e., the working poor.

Karen Mason, Executive Director, I[daho Association for the Education of
Young Children, stood in support of the rule change.

Will Rainford, Legislative Advocate, representing the Roman Catholic
Diocese of Boise, stood in opposition to the rule change. Mr. Rainford
also cited a study by Gary Becker, Nobel Prize laureate, as showing that
every dollar invested in human capital, such as education, yields seven
real dollars in return to society.

Jenna Clark, Student, stood in opposition to the rule change.
Claudia Thompson, Student, stood in opposition to the rule change.

Bill Walker, Deputy Director, Department of Health and Welfare,
explained that the four years of student use of ICCP benefits crowd out
the number of low-income working families who have access to this
service. The concern of the department is that there is only a flat amount
of money available today; adjustments must be made in a cost-neutral
fashion, all the while still preserving some of the benefit for college
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students. While the department values higher education, the ICCP
program is a “work first” program. Senator Kelly asked if the federal
block grant fund is contingent on raising the poverty level. Ms. Weppner
explained that it is not a federal requirement, however, every two years
the department must submit a plan and in that period of time the
department is evaluated to see if policies are being created that are truly
serving the populations the program was designed for. Senator McGee
asked if the “normal” rule making process was followed in this instance
and if public comment was accepted. Mr. Walker referred to the rule
book for the details on this rule and deferred to Ms. Weppner for
comment. Ms. Weppner stated that the majority of the planning was
done in conjunction with the ldaho Child Care Advisory Panel and public
comment had been invited.

Senator Darrington offered to go on record as restating that, after
comments from Senator Werk, we may not be out of federal compliance,
and that the rule change is, in fact, revenue neutral. Senator McGee
stated that he struggles with the decision whether to help provide an
associate degree or a bachelor’s degree, and if the state should be aiding
in child care. Vice Chairman Broadsword asked the Department of
Health and Welfare if there are ideas/suggestions regarding grants or
other funding streams that the state could apply for, benefitting the
students that might be left out if this rule is adopted. Ms. Weppner
explained that she is always on the lookout for subsidies. Senator Bair
inquired as to the protocol for rejecting portions of a rule. Senator
Darrington confirmed that the committee may choose which section they
would reject, by line item. Senator Kelly advised the group that she
would not feel comfortable rejecting sections before consulting with the
Office of Administrative Rules. Senator Hammond suggested that the
rule be held until higher education representatives and the Department of
Health and Welfare may be able to develop further solutions. Senator
McGee reminded the committee that there is a process for commenting
on rules in this state and any avoidance to the normal public comment
period is frustrating, i.e., those discussions should take place long before
we reach this stage of the rule making process. Vice Chairman
Broadsword restated that it is her hope that there are many interested at
the college/university level who would work closely with the Department of
Health and Welfare to come up with solutions assisting individuals with
two years of college left.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved, seconded by Senator McGee, that the vote
relating to docket 16-0612-0602, be held for one week from January 18,
2007, until higher education institutions and the Department of Health and
Welfare can discuss methods of resolution, without actually having to
arrive at a final decision within that time. The motion carried by voice
vote.
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16-0612-0601

MOTION

ADJOURNMENT

Relating to Rules Governing the Idaho Child Care Program (ICCP),
Repeal

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved, seconded by Senator McGee, that the vote
relating to docket 16-0612-0601, be held for one week from January 18,
2007, until higher education institutions and the Department of Health and
Welfare can discuss methods of resolution, without actually having to
arrive at a final decision within that time. The motion carried by voice
vote.

Chairman Lodge adjourned the meeting at 5:19 p.m.

Senator Patti Anne Lodge Joy Dombrowski

Chairman Secretary

Jennifer Andrews
Assistant

Note: Any sign-in sheets/guest list, testimony, booklets, charts and graphs will be retained in the
Committee Secretary’s Office until the end of the session. After that time the material will be on
file in the Legislative Services Library (Basement E).
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MINUTES

SENATE HEALTH & WELFARE COMMITTEE

DATE: January 22, 2007

TIME: 3:00 p.m.

PLACE: Room 437

MEMBERS Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
PRESENT: McGee, Coiner, Bair, Hammond, Werk, Kelly

MEMBERS

ABSENT/ None

EXCUSED:

CONVENED: Chairman Lodge called the meeting to order at 3:08 p.m.

GUESTS: See an attached sign-in sheet.

PRESENTATION Jerry Davis, Executive Director, Idaho State Dental Association
“Floss Across America”

Jerry Davis, Executive Director, Idaho State Dental Association,
introduced Dr. Rich Bailey, DMD. Dr. Bailey spoke about “Floss
Across America,” his national oral health program dedicated to
teaching children the importance of good oral health habits with a
primary focus on flossing. The foundation motto is “No Smile Left
Behind.” Dr. Bailey explained that he maintains a small town practice
in ldaho and balances his time between dentistry and public speaking,
some of which includes his wacky creation, Billy-Bob Teeth. Dr. Bailey
also explained that he feels the younger we can start a healthy habit
the more likely we are to carry it with us for a lifetime, thus, the
program takes place in classrooms. Dr. Bailey asked for the support of
the committee and the state during Dental Awareness Month in
February, as an enormous spool of floss will be driven from the Pacific
Ocean to the Atlantic Ocean in the flagship vehicle, “Flossy the
Flossmobile,” in hopes of enrolling as many schools as possible into
the program. Chairman Lodge commented on the possibility of a
Senate Concurrent Resolution that may be drafted in support of the
cause.

RULES
15-0120-0601 Relating to Rules Governing Area Agency on Aging (AAA) Operations

Sarah Scott, Manager, Program Operations Unit, Idaho Commission
on Aging, stated that during the 2004 Legislative Session, rules
governing Area Agency on Aging Operations Contract Management
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Requirements were changed to allow AAA’s to provide “consumer
choice” to their clients. This meant that there could be several
providers for a service, rather than just one, allowing the client to
choose his or her provider. The benefits of consumer choice include
the following: clients can choose the provider with which they are most
comfortable; new business opportunities are available for small
providers who cannot service an entire planning/service area;
providers are encouraged to provide optimum service to retain clients;
and more services are available in rural areas. As a result of the
change to consumer choice, service providers now vary from those
that serve many clients to those serving only a few. AAA’s must
monitor the administrative and service delivery activities of service
providers in order to be certain that clients are receiving appropriate
services and that programs operate with full accountability, in
accordance with the Statement of Work defined in AAA service
provider contracts and with federal/state requirements. Ms. Scott
explained that the proposed changes mean that an AAA must
undertake desk monitoring of program and fiscal information for all
service providers, and that such monitoring shall be performed no less
than once per quarter, and would include the following: review of client
rosters and invoices for completeness/accuracy; comparison of actual
service units provided against authorized service units; review of
participant feedback; and surveying the clients of a service provider in
order to determine client satisfaction. The proposed changes to the
rules also mean that the AAA must conduct a formal, on-site
assessment every other year for each contractor that receives $50,000
or more in combined federal and state funds during a year. Within
each two-year assessment cycle, contractors and service providers
shall be monitored in regard to compliance with the following: the
contract into which the service provider has entered; the comparison of
projected, authorized, or contracted service levels with actual units of
service the provider has delivered; review of previously noted
deficiencies or other items cited in prior formal and /or special
assessments or desk monitoring; review of any problems that occurred
during the current assessment cycle; random sampling of records to
verify accuracy of program and fiscal reports; review of participant
complaints and of the provider's mechanisms for handling complaints;
review of the case management method for determining client
satisfaction; and assurance of the provider’'s compliance with
applicable federal/state laws/regulations in conjunction with program
guidelines by observing actual program operations on site. Vice
Chairman Broadsword asked if changes to the rule would result in a
cost savings to the agencies. Ms. Scott explained that if she were to
go back and ask each AAA for this information it could be provided.

Supporting documents related to this testimony have been archived
and can be accessed in the office of the Committee Secretary.

Senator Hammond moved to adopt the rule changes for docket 15-
0120-0601. The motion was seconded by Senator Werk. The motion
carried by voice vote.
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16-0301-0602

MOTION

16-0301-0601

MOTION

Relating to Eligibility for Health Care Assistance for Families and
Children, Rewrite

Damaris Borden, Program Specialist, Division of Welfare, Department
of Health and Welfare, explained that a chapter of the rule has been
rewritten to reflect the legislative intent in the Medicaid Simplification
Act and to improve readability/align with federal policy. It is believed
that these rule changes play a part in the restructure of Idaho Medicaid
to improve health outcomes for participants while balancing access,
quality, and cost containment. Senator Werk asked for clarification
regarding citizenship documentation and what types are accepted
since all Medicaid participants who claim to be U.S. citizens must
provide proof of citizenship and identity. Ms. Borden explained that
proof of citizenship entails a passport or certificate of naturalization and
secondary items would include medical records or a birth certificate.
Vice Chairman Broadsword asked for clarification regarding school-
issued identification. Ms. Borden explained that for children under 16,
school records are “readily available” forms of identification. Senator
Kelly asked if the requirements that were being added to this rule are a
reflection of federal regulation and/or if the proposed changes deviate
from the federal requirements in any way. Ms. Borden explained that
the rule changes were in response to the federal Medicaid
modernization project and that the changes did not deviate from the
federal regulations. Senator Werk asked if a U.S. passport could
stand alone as positive identification. Ms. Borden responded yes as
most passports also contain a photo.

Supporting documents related to this testimony have been archived
and can be accessed in the office of the Committee Secretary.

Senator Werk moved to approve the rule changes for docket 16-0301-
0602. The motion was seconded by Senator Bair. The motion carried
by voice vote.

Relating to Eligibility for Health Care Assistance for Families and
Children, Repeal

Damaris Borden, Program Specialist, Division of Welfare, Department
of Health and Welfare, asked for the committee’s approval to repeal
the chapter of rules as part of the process for implementing the Idaho
Medicaid Simplification Act. Senator Darrington asked if docket 16-
0301-0602 would be replaced by 16-0301-0601. Ms. Borden
confirmed yes.

Supporting documents related to this testimony have been archived
and can be accessed in the office of the Committee Secretary.

Senator Coiner moved to approve the rule changes for docket 16-
0301-0601. The motion was seconded by Senator Kelly. The motion
carried by voice vote.
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16-0309-0604

Relating to Medicaid Basic Plan Benefits, Rewrite

Patti Campbell, Project Manager, Division of Medicaid, Department of
Health and Welfare, presented an outline titled, “Example of Shuffle
and Changes in Rules, Medicaid Reform 2006, Chapter 9,” in order to
explain several bills that were passed to modernize Medicaid, focusing
on prevention, wellness, and responsibility. Of the many proposed
changes, the last change pertains to how school-based services are
paid for. School-based services are health-related services provided in
the schools for Medicaid children, such as speech therapy. Part of the
change pertains to how the schools are reimbursed to comply with
federal requirements around Inter-Governmental Transfers (IGT). The
other change clarifies that if the service was provided in the school it
must be billed by the school. This policy has been in place since early
2000 and only recently have private agencies been identified as billing
for services which are provided in the schools. Therefore, policy was
clarified that these services are to be billed by the school. The
services can be and are still provided in the schools, but the school
controls and contracts for those health-related services to ensure
coordinated/unduplicated care. Senator Darrington asked if these are
temporary or pending rules. Ms. Campbell stated that they are
pending rules. Senator Darrington asked if there are going to be
people, under the proposed rewrite, who are going to be denied
benefits that have been receiving benefits. Ms. Campbell explained
that no one should be denied benefits as the eligibility criteria have not
changed. Instead, individuals will be placed into plans based on their
health needs which could affect services. Senator Hammond asked
for clarification regarding the different types of plans. Ms. Campbell
stated that the new plans are the Medicaid Basic Plan for individuals
who have average health needs, the Enhanced Plan for individuals
with disabilities or special health needs, and the Medicare-Medicaid
Coordinated Plan for individuals who are dually enrolled in Medicare
and Medicaid. Vice Chairman Broadsword asked if school districts
are required to provide school-based services. Ms. Campbell
commented that they are not required to act as the provider. Senator
Darrington asked if school districts could opt in/out of the Medicaid
services. Ms. Campbell concurred yes, school districts can opt in or
out. Vice Chairman Broadsword stated, from the rules, that if a
school district does not deliver the services identified on the plan then
they must contract with a service provider to deliver the services and
asked for clarification. Ms. Campbell explained that the school either
has to provide the service or contract with someone in order to provide
the service; this should prevent duplication of service and provide a
better coordination of care.

Arthur Evans, Developmental Program Manager, Advocates for
Inclusion, stood in opposition to the rule, and asked the committee to
delay the adoption/implementation of the rule changes, specifically
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related to contracting. Mr. Evans stated that schools concentrate and
specialize in academics and education while developmental therapy
technicians in the school setting are, by rule, required to work on
increasing a child’s ability in specific functional domains. It is felt that
the possibility of schools providing educational services to children as
they normally do and then bill the services as developmental therapy in
the classroom could create significant ethical and legal dilemmas.
Vice Chairman Broadsword asked Mr. Evans if he is representing
Developmental Disability Agencies (DDA’s). Mr. Evans explained that
while he is not an “official” representative, he is a part of the Idaho
Association of Developmental Disabilities Agencies, which he believes
has written a formal letter to the Department of Health and Welfare
regarding the rule changes. Vice Chairman Broadsword asked Mr.
Evans if he objects to section 856 in its entirety. Mr. Evans responded
that he is in favor of that section. Mr. Evans commented that the
impact proposed rule changes will have on children who currently
receive developmental therapy, intensive behavioral intervention, and
psychosocial rehabilitation services have not been adequately
assessed. Senator Darrington asked Mr. Evans if he feels there are
going to be people, under the proposed rewrite, who are going to be
denied benefits that have been receiving benefits. Mr. Evans
explained that his experience is that schools do not deliver services in
the same manner that a DDA would; representatives of DDA’s would
like to be invited to the table to discuss further. Mr. Evans reinforced
that his motivation for additional time to review the rule is not motivated
by dollars; his observations are that there is a significant difference in
the way that a DDA would deliver service versus the manner in which a
school would deliver the service. Vice Chairman Broadsword stated
she interprets the rule as meaning that there is nothing to prevent the
school from contracting with a specific DDA, i.e., the decision is local
and not one made by the state. Mr. Evans explained that while it
doesn’t prevent a school from receiving the service, the fear is that the
school has the option of saying yes or no, even after a parent has
requested the service of a particular DDA.

Melissa Crow, Parent Advocate and Member of the Early Childhood
Coordinating Council, stood in opposition to the rule change. Senator
Hammond asked Ms. Crow what would lead someone to believe there
will be a loss of care if the rule is implemented. Ms. Crow commented
that her two autistic children are involved in the public school system
and she has already experienced even her most basic requests as
being neglected. Senator Werk asked for clarification if, according to
her testimony, Ms. Crow believed the current rule was in violation of
federal statutes. Ms. Crow explained that she believes the pending
rule excludes a DDA from participation in the school.

Barbara Nash, Parent Advocate and Special Education Teacher,
stood in opposition to the rule change.
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Rob Winslow, Executive Director, Idaho Association of School
Administrators, stood in support of the rule change.

John Hyslop, Parent Advocate and subscriber of services provided by
Advocates for Inclusion, stood in opposition to the rule change. Mr.
Hyslop does not feel as if parent representatives have been given
enough opportunity to be apprised of the details surrounding the rule
change. Senator Werk asked if Mr. Hyslop’s children had taken
advantage of Intensive Behavioral Intervention (IBI) services. Mr.
Hyslop responded yes.

Dr. Donna Vakili, Parent Advocate and School Administrator, stood in
opposition to the rule change. Senator Hammond asked if Dr. Vakili
is concerned about the school opting to deliver those services
themselves versus a DDA. Dr. Vakili responded yes, she feels she is
losing some control as to who will interact with her child.

Suzanna Dailey, Parent Advocate, Paraprofessional Educator, and
Special Education Student, stood in opposition to the rule change.
Senator Werk inquired as to Ms. Dailey’s specific objections of the rule
change. Ms. Dailey clarified that she believes there are two major
consequences by adopting the rule change; services that her child
receives will cease to exist and schools are in the position to pay their
employees with Medicaid funds minus oversight to ensure that all
facets of the plan are being administered as written.

Dr. Laura Sandidge, Administrator, Advocates for Inclusion, stood in
opposition to the rule change. Dr. Sandidge commented that her main
conflict is that parent representatives and the DDA community were not
given the opportunity to assist with the development of this rule
change. Chairman Lodge asked what would lead a person to believe
that schools are not accountable regarding how Medicaid dollars are
spent. Dr. Sandidge responded that in her experience schools have
not been monitored nor audited. Chairman Lodge asked for
clarification about the belief that, under the rule change, services would
cease to exist. Dr. Sandidge stated that she feels schools will render
educational assistance and stop short of developmental/behavioral
advancement. Vice Chairman Broadsword asked if Dr. Sandidge felt
that children might be worse off by their incorporation into the public
school system. Dr. Sandidge explained that she is a very big
proponent of the children being a part of the school system; educators
need to educate and therapists need to provide the necessary therapy.
Her concern is that educators would be educating and not be able to
offer the developmental piece - both are extremely critical.

Marilyn Sword, Executive Director, Idaho Council on Development
Disabilities, spoke in neutrality to the rule change. Ms. Sword spoke
about how the council will monitor all sides of public policy moving
forward.
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Kim Hunter, Parent Advocate, stood in opposition to the rule change.
Senator Bair asked for clarification on the charter school that Ms.
Hunter was deterred from enrolling her child in. Ms. Hunter explained
that when she discussed the details with the principal it was suggested
that Ms. Hunter should probably seek out “something better” for her
child. Ms. Hunter is most concerned with what happens when she
asks for a specific provider and the school denies her request.

Ms. Campbell reminded the committee that the rule provides detailed
qualifications for the providers, claims are monitored by the
Department of Health and Welfare, IBI can still occur in schools and
any of the services can also take place outside of the school.

Leslie Clement, Administrator, Division of Medicaid, Department of
Health and Welfare, reinforced that there seems to be some
misunderstanding regarding parental rights, meaning, the ability to
approve Medicaid billings will not be removed; any services provided to
their child in the school billed by Medicaid must be approved by the
parent. Another misconception is that services must now be provided
by people who work at the school, however, the same private agency
can still provide the services in the schools. There is a need for
increased collaboration between DDA providers and school-based
services. Senator McGee asked if there will be a reduction in services
if this rule is passed. Ms. Clement explained that this is not a cost-
containment initiative, i.e., this is about coordination and collaboration
with no fiscal impact. Senator Werk asked if the provisions in the
docket violate federal law and if Idaho is in violation, can the state be
subject to a lawsuit from parents who feel their children have lost
services. Ms. Clement stated that the Department of Health and
Welfare had to submit the Idaho Medicaid plan to the federal
government for their review and approval and the plan was approved; if
Idaho was found in violation they are subject to any consequences that
follow. Senator Hammond inquired if parents can request a specific
agency come and work with their child, in or out of school. Ms.
Clement responded yes to both. Senator Darrington commented that
he is in a good position, if these rules are approved, to determine what
has happened to the services for one child, one year from today.

While the committee has heard conflicting testimony, he will be
watching the outcome closely.

Supporting documents related to this testimony have been archived
and can be accessed in the office of the Committee Secretary.

Senator Darrington moved to approve the rule changes for docket 16-
0309-0604. The motion was seconded by Senator McGee. Further
discussion was granted to Vice Chairman Broadsword who stated
that it is her hope the Department of Health and Welfare would stay on
top of this particular rule, monitoring the school implementation and
working diligently to ensure the parent fears are addressed. The
motion carried by voice vote.
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16-0309-0603 Relating to the Rules Governing the Medical Assistance Program,
Repeal

MOTION Senator Bair moved to adopt the rule changes for docket 16-0309-
0603. The motion was seconded by Senator Werk. The motion
carried by voice vote.

MINUTES: Senator Werk moved to approve the minutes dated January 15, 2007.
The motion was seconded by Senator Hammond. The motion carried
by voice vote.

ADJOURNMENT: Chairman Lodge adjourned the meeting at 4:33 p.m.

Senator Patti Anne Lodge Joy Dombrowski
Chairman Secretary

Jennifer Andrews
Assistant

Note: Any sign-in sheets/guest list, testimony, booklets, charts and graphs will be retained in
the Committee Secretary’s Office until the end of the session. After that time the material will
be on file in the Legislative Services Library (Basement E).
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RULES
23-0101-0601

MINUTES

SENATE HEALTH & WELFARE COMMITTEE

January 23, 2007
3:00 p.m.
Room 437

Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
McGee, Coiner, Bair, Hammond, Werk, Kelly

None

Chairman Lodge called the meeting to order at 3:12 p.m.

See an attached sign-in sheet.

Relating to Rules of the Idaho Board of Nursing

Sandra Evans, Executive Director, Idaho State Board of Nursing,
explained that the proposed changes to the docket include deleting the
section describing the processes related to hearings before the Board,
since these processes are provided for in the Idaho Administrative
Procedures Act, Idaho Code Title 67, Chapter 52; relocating without
change in any amounts, reference to specific fee amounts to the section
of rules related to fees; general updating and housekeeping provisions to
include citation corrections, numbering changes, wording clarification, and
language consistency; expanding definitions related to patient
abandonment and technicians/technologists; elaborating on various
licensure procedures; revising provisions for limited licensure by spelling
out the categories of limited licensure including the unique requirements
for each category and to explain provisions for summary suspension of a
limited license; add two additional grounds for disciplinary action; set forth
a description of the peer review process required of certified nurse
midwives, clinical nurse specialists and nurse practitioners as a condition
of licensure renewal; and establish titles for graduate advanced practice
professional nurses pending notice of national certification and/or results
of criminal background checks. Senator Werk asked if the entire section
describing the processes related to hearings before the Board would be
replaced or located in another section. Ms. Evans responded that this
section is addressed in the Administrative Procedures Act and would no
longer be needed in this rule.

Supporting documents related to this testimony have been archived and

can be accessed in the office of the Committee Secretary.
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Senator Hammond moved to adopt the rule changes for docket 23-
0101-0601. The motion was seconded by Chairman Lodge. The motion
carried by voice vote.

Relating to Medicaid Enhanced Plan Benefits for Participants with Special
Health Needs, Rewrite

Paul Leary, Deputy Administrator, Division of Medicaid, Department of
Health and Welfare, explained that the proposed rules in this docket are
being amended to meet part of the legislative intent of House Bill 776, the
Medicaid Simplification Act, and HCR 48 passed by the 2006 Legislature.
Specifically, these rules cover the Enhanced Benefit package for
Medicaid participants with Disabilities or Special Health Needs and are in
addition to the benefits available to individuals in the Basic Benefit
Package. Enhanced mental health services are available only to
Medicaid participants who have a clinical need for those services. A
number of comments were received during the comment period and
focused policy discussions that were hosted by the department. To
comply with the intent of this rule, only comments that were consistent
with existing policy and/or that met the intent of HB 776 or HCR 48 were
entertained for this docket. As an example, during a discussion regarding
school-based services, there was a recommendation to clarify our rules
as related to who can be reimbursed. It has been a long-standing
Medicaid policy that only school districts, charter schools and infant
toddler program can be reimbursed for school-based services, i.e., any
claim that comes into the automated system with a location of service
identified as “school” from any provider other than a school district,
charter school, or an infant toddler program is automatically denied. In
short, this was a simple clarification of existing policy. Because there
were comments from the mental health provider community, the
department has invited the Mental Health Provider Association to a
regular and ongoing monthly meeting with the Division of Medicaid not
only to discuss comments received during this rule writing but to be
considered during ongoing improvement efforts.

Chantel Jones, Licensed Clinical Professional Counselor, Idaho Mental
Health Counseling Association, stood in opposition to this rule, specifically
regarding the Enhanced Plan and that psychosocial rehabilitation
requirements (PSR) for eligibility have been reshuffled under the clinic
requirements for eligibility, limiting services. Senator Werk asked for the
differences between the Enhanced Plan and the Basic Plan. Ms. Jones
responded that under the Basic Plan, clients with a severe and persistent
mental illness would not be able to receive services aside from the 26 that
are offered within the Basic Plan, they would need to qualify with
particular/limited diagnosis in order to access Enhanced Plan services.
Vice Chairman Broadsword requested clarification regarding how many
mental health service units are contained in the Enhanced Plan. Mr.
Leary explained that there are 45 hours of psychotherapy per year and 36
hours of partial care per week within the Enhanced Plan. Ms. Jones
reminded the committee that she presented this docket to the Health and
Welfare Committee, House of Representatives, on January 22, 2007, and
the docket was adopted with the exception of subsection 11202D,
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Utilizing CAFAS Access of Eligibility Tools, and 11203A, Diagnostic
Criteria for Adults. Senator Darrington asked if the Child and Adolescent
Functional Assessment Scale (CAFAS) had been disallowed. Ms. Jones
explained that PSR has traditionally used CAFAS for eligibility
determination over the years while the clinics have not; clinics would be
required to use the CAFAS under the reshuffle and many people in the
clinical world disagree.

Dr. John Rusche, Physician and member of the Idaho House of
Representatives, explained that some feel CAFAS is a monitoring tool
versus a diagnostic tool, therefore, it should not be used to determine
eligibility. Dr. Rusche stood in support of adopting the rule with the
exception of subsection 11202 (paragraph D) and 11203 (paragraph A).
Dr. Rusche asked for the rejection of these segments by the Senate
Health and Welfare committee as they are not the intent of enabling
legislation. If able to concur on the rejection, the Medicaid staff would be
able to work with providers and submit a more appropriate criterion. Vice
Chairman Broadsword asked if the Department of Health and Welfare
saw this proposal (accepting some of the rule and not all), as a workable,
acceptable solution. Dr. Rusche responded that it appears a segment of
rule, intended for psychosocial rehabilitation, was applied to all outpatient
mental health services. This has been acknowledged and all are more
than willing to work with the providers in working toward a more
appropriate statement of eligibility criteria.

Krys Miley, Licensed Clinical Professional Counselor, stood in opposition
to the rule. Ms. Miley cited the CAFAS limitations and shared her
concerns of therapists treating eating disorders, specifically, that the
Enhanced Plan has a very narrow list of eligible diagnoses and anorexia
is not among them.

Kris Ellis, Legislative Advisor, Idaho Supportive Living Association, stood
in opposition to the rule. Ms. Ellis requested that the committee delete
the section relating to establishing accurate cost measurement for
supported living and residential habilitation because the proposed cap for
hourly support is arbitrarily set by the Department of Health and Welfare
and inflexible. Chairman Lodge asked for clarification regarding the
amount of the daily cap. Ms. Ellis explained the amount of $190.00 per
day has been deleted and added is “the maximum set daily amount
established by the department.” The $190.00 is the policy; the concern is
that the cap is not in the rule but the policy remains $190.00 per day -
each time the Department of Health and Welfare would raise that cap they
wouldn’t need to revisit the rules.

Senator Werk asked (of Senator Darrington) about separation of powers,
specifically, if the Department of Health and Welfare were to decide that
their limit would be set without the approval of the legislature, what the
impact would be if there was a concurrent increase in overall Medicaid
spending. Senator Darrington suggested the role of a rules and review
subcommittee when needed and explained that an agency traditionally
responds favorably to the wishes of a committee, whether it be by formal
resolution or otherwise Senator Darrington commented that he does not
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believe there is a violation of the separation of powers. Senator Kelly
reinforced that the legislature is able to extend, to the agency, as much or
as little discretion on this particular issue; the agency is able to set a rate
based on their own decision making process. If needed, a statute can be
passed that would restrict their ability to do so, however. Senator Werk
stated he is concerned about an item removed from the rule process
becoming an internal department policy decision, removing it from the
view of legislators. Leslie Clement, Administrator, Division of Medicaid,
Department of Health and Welfare, explained that the Department of
Health and Welfare would be willing to come back to the committee and
present a report based on the reimbursement methodology and how rates
are set. Ms. Clement reminded the committee that Idaho is a fee-for-
service state with thousands of procedure codes - an area the legislature
hasn’t gone into before per se.

Mr. Leary concurs that the Department of Health and Welfare will address
issues relating to PSR but would like to note that for mental health
services, they are going to need a “wider door.” Senator Darrington
commented on individual eligibility for adults using the DSM4 scale
(Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition),
and asked if there had been a change regarding the DSM4 or a change in
present practice or the language had been transferred from another
section/rule. Mr. Leary responded that the rules he is referring to address
psychosocial rehabilitation services and not the mental health benefit.
Senator Darrington voiced a great deal of concern regarding not
applying CAFAS on a universal eligibility basis. Senator Werk
commented that he is hopeful that the agencies collaborate to develop a
standard statewide assessment for substance abuse and mental health,
as recommended by the Mental Health and Substance Abuse Interim
Committee for a target date of January 1, 2008. Mr. Leary assured the
committee that the goal is to closely arrange the providers and the
division of behavioral health. Chairman Lodge asked Mr. Leary if he
agreed that subsections 11202D and 11203A should be stricken from the
docket. Mr. Leary responded that he feels the docket would be
acceptable with those deletions.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Chairman Lodge moved to adopt all sections of the rule changes for
docket 16-0310-0602 with the exception of subsections 112.02D and
112.03A. The motion was seconded by Senator Werk. The motion

carried by voice vote.

Relating to Rules Governing Medicaid Provider Reimbursement in Idaho,
Repeal

Paul Leary, Deputy Administrator, Division of Medicaid, Department of
Health and Welfare, reminded the committee that this is a chapter repeal
only.

Supporting documents related to this testimony have been archived and
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MOTION

16-0313-0602

can be accessed in the office of the Committee Secretary.

Senator Bair moved to accept the rule changes for docket 16-0310-0601.
The motion was seconded by Senator Hammond. The motion carried by
voice vote.

Relating to Medicaid Enhanced Plan Benefits

Paul Leary, Deputy Administrator, Division of Medicaid, Department of
Health and Welfare, requested that the temporary rule in the docket be
extended with an effective date of January 1, 2007. Language was
changed removing generality requiring criminal history checks for
providers of Medicaid services who provide direct care or services to
children and/or vulnerable adults. Additional language now needs to be
added to the Medicaid rules that govern the Medicaid Enhanced Benefit
Plan to assure that all providers who provide home and community-based
services to vulnerable adults are required to complete a criminal history
background check. Additionally, Senate Bill 1339 was passed by the
2006 legislature and removes the requirement for a physician’s order for
personal care services. Amendment to the medical assistance state plan
has been approved by the Centers for Medicaid and Medicare Services.
Senator Hammond asked for clarification on availability to work while an
individual is awaiting the results of the background check. Mr. Leary
explained that the individual must undergo a background check first and
foremost and as they are waiting for the results, the employer, at its
discretion, may allow an individual to provide care or services on a
provisional basis, as long as the application for a criminal history and
background check is completed/notarized and the employer has reviewed
the application for any disqualifying crimes or relevant records.

Chairman Lodge asked if the individual is required to work under close
supervision. Mr. Leary commented that he was not aware of that specific
provision but would research and follow up at a later time.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Chairman Lodge moved to accept the rule changes for docket 16-0310-
0701. The motion was seconded by Senator Coiner. The motion carried
by voice vote.

Relating to Consumer Directed Services, Rewrite

David Simnitt, Policy Team Member, Division of Medicaid, Department of
Health and Welfare, stated that, through House Concurrent Resolution 12,
the legislature instructed the Department to begin work on an option that
would allow eligible participants to direct their own services and supports.
During the last two years, the Department has worked in close
collaboration with the Idaho Council on Developmental Disabilities,
Comprehensive Advocacy Inc., and participants and their families to
complete the initial design of this new option. The consumer-directed
option provides a new and exciting opportunity for adults with
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developmental disabilities to become more involved in making decisions
about the services they receive and who they choose to deliver those
services. The change to a consumer-directed service model is part of a
national movement and the results have been impressive. Instead of the
Department of Health and Welfare or the service providers making
decisions for the participant, participants (and their support teams) make
decisions for themselves. Participants who are empowered to direct their
own services have more independence and freedom in planning their own
lives, achieve better outcomes, and as a result become more self-
directed. In addition to extensive negotiated rulemaking over the past two
years, the Department held three public hearings across the state, gaining
additional input. It was indicated that there is strong support from
advocate groups and that participants and their families are excited about
this new option. However, concerns were presented regarding a
participant’s ability to waive the criminal history check requirement for a
community support worker, and the ability of a legal guardian to be paid
as a community support worker. The pending rules reflect several
enhancements as a result of this feedback.

Jim Baugh, Executive Director, Comprehensive Advocacy Inc., stood in
support of the rule.

Tracy Warren, Program Specialist, Idaho Council on Developmental
Disabilities, stood in support of the rule.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved to adopt the rule changes for docket 16-0313-
0602. The motion was seconded by Senator Werk. The motion carried
by voice vote.

Relating to Prior Authorization of Behavioral Health Services, Repeal

David Simnitt, Policy Team Member, Division of Medicaid, Department of
Health and Welfare, reminded the Medicaid rule chapters were
reorganized to reflect Medicaid Modernization as defined in statutes
passed by the legislature in 2006 and authorized by the federal
government through amendments to the state plan. The entire chapter of
rules is being repealed effective July 1, 2006 as part of the process for
implementing House Bill 776, the Idaho Medicaid Simplification Act. The
rules governing prior authorization for behavioral health services (also
known as Adult Developmental Disabilities Care Management) have been
incorporated into IDAPA 16.03.10 — now called “Medicaid Enhanced Plan
Benefits,” and can be found in Docket 16-0310-0602 also effective July 1,
2006. IDAPA 16.03.13 now contains rules for consumer-directed
services.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.
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MOTION Senator McGee moved to adopt the rule changes for docket 16-0313-
0601. The motion was seconded by Senator Werk. The motion carried
by voice vote.

ADJOURNMENT: Chairman Lodge adjourned the meeting at 4:32 p.m.

Senator Patti Anne Lodge Joy Dombrowski
Chairman Secretary

Jennifer Andrews
Assistant

Note: Any sign-in sheets/guest list, testimony, booklets, charts and graphs will be retained in the
Committee Secretary’s Office until the end of the session. After that time the material will be on
file in the Legislative Services Library (Basement E).
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RS16589

MOTION

RS16595

MINUTES

SENATE HEALTH & WELFARE COMMITTEE

January 24, 2007
3:00 p.m.
Room 437

Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
McGee, Coiner, Bair, Hammond, Werk, Kelly

None

Chairman Lodge called the meeting to order at 3:09 p.m.
See an attached sign-in sheet.

Relating to the Trauma Registry

Steve Millard, President, Idaho Hospital Association, indicated the
legislation would remove the January 1, 2008, sunset from trauma registry
establishment law and that the sunset was placed on the act to allow time
for determining if the data collected would actually meet the purpose of
the law. The Department of Health and Welfare created an advisory
committee for the purpose of a pilot program. By the time the Request for
Proposal (RFP) went out to bid, the contractor was selected and the
infrastructure acquired, developed and tested, there was not enough time
before the law expired to fully test the system. Senator Hammond asked
what the basis for collection is. Mr. Millard explained that this could be
an issue that concerns physicians more so than a hospital in that there is
no data regarding trauma cases before/during/after they enter a hospital;
the registry is designed to collect data and link it on several levels.
Additional time is needed for fine tuning of the system in Idaho. Senator
Werk inquired as to the origin of the five-year sunset. Mr. Millard
explained that a sunset time frame clause was thought to have been
enough time to test the system.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Coiner moved to send RS16589 to print. The motion was
seconded by Senator Werk. The motion carried by voice vote.

Relating to the Idaho Hospital Contribution Act

Steve Millard, President, Idaho Hospital Association, suggested the
purpose of rulemaking was to leverage federal Medicaid funds by having
private hospitals contribute to the state the amount necessary to match
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federal funds that are available for reimbursement to hospitals. Those
dollars would be used to enhance existing below-cost reimbursement to
hospitals, thereby reducing the losses hospitals incur when they treat
Medicaid patients. It should also reduce such losses being shifted to
private payers and insurers. For this to be permissible under federal law
and regulation, the hospital contribution must be mandatory. The
legislation creates a hospital contribution fund to collect the contributions
and the funds are then used as the state match to access available
federal funds. When the federal funds are secured, they are paid to the
contributing hospitals based upon the number of Medicaid patients they
care for within a given year. In short, it is felt that hospitals are
subsidizing Medicaid reform as they are taking care of patients but are not
able to recoup their costs. Vice Chairman Broadsword asked for
clarification regarding the contribution of private hospitals versus public
hospitals. Mr. Millard stated that non-public (private) hospitals are those
not owned by a government entity. The legislation would address 13
private hospitals in Idaho. Historically, public hospitals have utilized
intergovernmental transfers in order to obtain the federal match and
haven’t needed the legislation. Vice Chairman Broadsword asked if the
private hospitals were in favor of RS16595. Mr. Millard responded yes.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Werk moved to send RS16595 to print. The motion was
seconded by Vice Chairman Broadsword. The motion carried by voice
vote.

Relating to the Rules of Panhandle District 1

Jerry Mason, Attorney from Coeur d’Alene, also representing the
Panhandle Health District, explained the purpose of the changes for the
rulemaking effort as (1) Extension of the Institutional Controls Program for
the Bunker Hill Superfund site from the 21 square mile “box” to areas of
the Coeur d’Alene Basin that are most likely to have been contaminated
with heavy metals, (2) Introductory sections were added at the request of
the Office of Administrative Rules in order to maintain consistency with
other chapters of the Idaho Administrative Code, (3) The method for
determining wastewater flows has been modified to require the use of
square footage in a new structure or the number of bedrooms, whichever
is greater, (4) The expansion or replacement of existing residential
dwellings would be limited to an increase of square footage no more than
10% of the existing habitable space and allowing wastewater disposal
systems that would merely be the “best possible” on the existing parcel,
(5) An owner must get approval at the time of connection in order to
connect to a previously installed subsurface wastewater system, (6)
Change references from the Department of Health and Welfare to the
Department of Environmental Quality wherever appropriate, (7) Clarify the
existing rule regarding businesses that inventory regulated hazardous
chemicals over the Rathdrum Prairie Aquifer and that they are subject to
inspection of those chemicals on a biennial basis, (8) Changes in wording
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have been made to make the text more readable or to provide general
references to clarify that existing language would apply to both the “box”
and the Coeur d’Alene Basin, and (9) Overlapping penalty sections in the
existing rule have been eliminated. Vice Chairman Broadsword
commented that a part of the program includes yard remediation, where a
contractor is hired by the Department of Environmental Quality (DEQ) to
pull up all items (plants, trees, one foot of topsoil, etc.) within an area
thought to be contaminated. The concern is with the permitting required if
a homeowner would like to repopulate that landscape or the surrounding
area. Mr. Mason deferred to Terry Harwood, Executive Director, Basin
Environmental Improvement Project Commission. Mr. Harwood
explained that a permit for excavation is not required unless the dig
exceeds one cubic yard. The Institutional Control Program (ICP) is set up
to apply for properties that haven't been tested. There are properties that
have been tested but haven’t been remediated just yet but the
Department of Environmental Quality and the Environmental Protection
Agency can only get to so many at a time. Vice Chairman Broadsword
asked if, for example, a yard had been tested and the back yard was
deemed “clean” and the driveway “contaminated,” would the property be
listed on the mandatory permit list. Mr. Harwood reminded the
committee that a permit for excavation is not required unless the dig
exceeds one cubic yard, so, for this example a permit would be needed.
Senator Kelly inquired about the Record of Decision (ROD) regarding
areas outside of the box versus inside the box. Mr. Harwood responded
that areas outside of the box require an Institutional Control (IC), not so
much an ICP per se. The Institutional Control is required in the ROD.
The ROD is issued by the EPA with comments from the state, i.e., itis a
federal action. Senator Kelly asked who would be paying for this. Mr.
Harwood explained the process in the basin is going to be funded
through a Memorandum of Agreement between the Panhandle Health
District, the EPA, and the State of Idaho. Vice Chairman Broadsword
asked what the state’s portion might be. Mr. Harwood stated that Idaho
pays 10 percent of the remediation costs at a Superfund site. The
breakdown is determined by whether it is considered Operation and
Maintenance (the state pays the full cost) or remediation (the 90/10
percent applies). Vice Chairman Broadsword asked if the federal
government picks up 90 percent of the cost for the necessary remediation
in the case you go outside of the 21 square mile box (and it is still a part
of the Superfund site). Mr. Harwood explained that a good example of a
designated Superfund site changing from the box would be the area from
Lookout Pass to the Columbia River (spanning 2 states) - the EPA is
responsible for the 90 percent and the 10 percent would be split between
Idaho and Washington. Vice Chairman Broadsword asked for
clarification regarding recontamination circumstances not believed to be
paid for by the federal government. Mr. Harwood pointed out if a flood is
a failure of the remedy, then it can’t be considered under Operation and
Maintenance. Mr. Harwood has been working with the Shoshone County
Commissioners taking a complete inventory of flood protection devices in
the valley. Additionally, they have been concentrating on how a 100-year
flood could affect the remedies. The EPA also gave funding to work
through that process. Vice Chairman Broadsword asked for an
estimate of the time frame in hopes that the state would not be burdened
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in the future. Mr. Harwood explained that the Superfund site has
already been expanded, therefore a burden exists. How the state and the
EPA negotiate determines the share of the costs. The ICP is separate
from the state’s liability under Superfund; once the ROD was issued the
state took on 10 percent of the remedial cost of the dig at the Superfund
site. The ICP is a process to protect the remedy from being contaminated
by the activities of a person. Senator Kelly inquired if there had been
public comment. Mr. Mason stated this was not a negotiated rulemaking
process but it has not been without controversy. What this rule does is
‘attempts’ and ‘intends.’ So far (in the box) it has protected the community
by providing evidence, which is partial removal, i.e., if you partially remove
the contaminants and put in clean material and then walk away, whether
the remedy disintegrates or not remains the question. In the commercial
world it compromises everyone’s ability to own/develop/convey property
and the economy in the valley is affected. With this rule, three hearings
were held but not attended. Senator Darrington commented about the
mix of feelings between increased property values as a result of the
Superfund cleanup and the improvement of economic development; on
the other hand there is a large burden when an area needs to be cleaned
up. Mr. Mason explained that the burden is on everyone; the
complication remains a matter of what absolutely needs to be done in
order to maintain a thriving economy. Vice Chairman Broadsword
asked about small projects versus large projects and what constitutes a
permit. Mr. Hayward stated that on smaller projects, while a permit may
not be needed, the Panhandle Health District is still able to provide the
removal service. Vice Chairman Broadsword asked about areas that
are not included, such as Indian reservations and railroad properties. Mr.
Hayward defined ICP management and how it relates to reservation
areas and privately owned fee lands adjacent to reservations; railroads
have their own consent decree under their circle of settlement (done
before ICP was put in place). Vice Chairman Broadsword asked about
areas affected by runoff (recontamination) who have previously been
remediated. Mr. Hayward stated that they are remediated, again.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Coiner moved to approve docket 41-0101-0601. The motion
was seconded by Senator Werk. Further discussion was granted to Vice
Chairman Broadsword who commented that she cannot support the
acceptance of the docket as it is felt that there is a significant burden
posed to future legislatures as well as the citizens of Idaho. The motion
carried by voice vote with Vice Chairman Broadsword voting nay.

Relating to Medicaid Basic Plan Benefits

Paul Leary, Deputy Administrator, Medicaid, Department of Health and
Welfare, reported that House Bill 663, passed by the 2006 legislature
directed the department to establish enforceable cost sharing in order to
increase the awareness and responsibility of Medicaid participants for the
cost of their health care and to encourage use of cost-effective care in the
most appropriate setting. The proposed temporary rule enforceable co-

SENATE HEALTH & WELFARE
January 24, 2007 - Minutes - Page 4



MOTION

16-0318-0701

payments allowing hospitals to receive a co-payment for non-emergent
use of the emergency room and emergency transportation providers to
receive a co-payment for non-emergent use of emergency transportation.
While no formal rule negotiations were held, a focused policy discussion
was hosted by the department in August of 2006 and was attended by
legislators, the Idaho Hospital Association, Idaho Medical Association,
Idaho Citizen Action Network, Idaho State Pharmacy Association, and
independent providers. There was general agreement and support of the
department’s direction that is reflected in the rulemaking. Senator Werk
requested clarification about due process and potential disputes. Mr.
Leary explained that any disputes regarding Medicaid are able to enter
the appeals process through the Department of Health and Welfare.
Senator Werk asked if there is a liability protection in the rule regarding
emergency care in the hospital, i.e., how a bonafide emergency is
determined. Mr. Leary stated that the protection for the hospital is
through EMTALA (Emergency Medical Treatment and Labor Act) which
calls for an emergency screening. Senator Werk asked for more detail
concerning a physician in an emergency room; for instance, if a
determination is made that there is no emergency and one does exist,
how is the physician held harmless. Mr. Leary reinforced that the
emergency screening process addresses the overall liability, however,
when dealing with co-payments, there is federal legislation that outlines
detailed procedures that a hospital must go through in order to collect a
co-payment. Senator Bair asked for examples of co-payment amounts.
Mr. Leary explained that three dollars is the nominal amount set by the
Secretary of Health and Human Services and is set that way in order to
include receiving payment for emergency room services from Title 19
recipients (who are typically exempt from co-payments). Senator Bair
noted the amount was thought to be very low. Mr. Leary stated that co-
payments are suggested in order to alter behavior/deter frivolousness.

Toni Lawson, Vice President, Government Relations, Idaho Hospital
Association, stood in support of the rule change. Ms. Lawson reinforced
that the request of a co-pay from a hospital is voluntary. Senator Werk
commented that there could be a potential cost savings as the hospital is
able to refuse the service for minor cases and ensure a continuity of care
for both minor and major cases. Vice Chairman Broadsword stated that
she assumes the hospital does not take the co-pay out of what they would
normally be reimbursed. Mr. Leary commented that is correct and that
now, for example, emergency transport is subject to a co-pay. Again, the
concept is geared at altering behavior.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved to adopt docket 16-0309-0701. The motion
was seconded by Chairman Lodge. The motion carried by voice vote.

Relating to Medicaid Cost-Sharing

Paul Leary, Deputy Administrator, Medicaid, Department of Health and
Welfare, asked for an extension to the temporary rule as House Bill 663
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16-0318-0601

MOTION

16-0318-0602

directed the department to establish enforceable cost sharing in order to
increase the awareness and responsibility of Medicaid participants for the
cost of their health care and to encourage use of cost-effective care in the
most appropriate setting. Temporary rule docket 16-0318-0701 is a
companion docket to docket 16-0309-0701 previously presented and (1)
Identifies which participants are subject to the co-pay provisions, and (2)
Specifies the co-pay amount for services inappropriately accessed by the
participant. Vice Chairman Broadsword asked about pregnant women
under Title 19. Mr. Leary explained that pregnant women are an exempt
category under Title 19.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Bair moved to accept the rule changes for docket 16-0318-0701.
The motion was seconded by Senator Hammond. The motion carried by
voice vote.

Relating to Medicaid Cost-Sharing

Paul Leary, Deputy Administrator, Medicaid, Department of Health and
Welfare, requested approval of the pending rules as final as they are
being amended to meet the legislative intent of House Concurrent
Resolution 50 passed by the 2006 Legislature. These rules implement
premiums for those Medicaid participants in the Medicaid Basic Benefit
Plan (low income children and working age adults) who have family
incomes between 133% and 150% of the federal poverty level.
Participant cost sharing is an important tool for modernizing Medicaid
benefit design and may increase Medicaid participants’ ability to
understand and use the private health insurance system. Senator Werk
asked if the Child Health Insurance Program (CHIP) portions have been
moved elsewhere. Mr. Leary stated that Medicaid and CHIP work as one
now; the premium assistance rules in this chapter have been moved to
Chapter 16. Senator Werk asked if there is a chance the successful
branding of the CHIP program is being abandoned by the department.
Mr. Leary detailed that the rules are for that population but the
department is not abandoning that brand.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved to adopt docket 16-0318-0601. The motion
was seconded by Chairman Lodge. The motion carried by voice vote.

Relating to Medicaid Cost-Sharing

Paul Leary, Deputy Administrator, Medicaid, Department of Health and
Welfare, communicated that many people with disabilities on Medicaid
recognize that employment is the way to end their dependence on
Medicaid and want to work. However, individuals with disabilities need
medical insurance because of support needs and cannot risk losing their
health coverage. Many employers do not provide insurance coverage so
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individuals with disabilities must limit work hours to keep their Medicaid
eligibility. One of the specific goals of House Bill 776, the Medicaid
Simplification Act, is to provide opportunities for employment for
individuals with disabilities. The 2006 Legislature passed House Bill 664
that added a new section to Idaho Code, 56-209n, titled “Medicaid for
Workers with Disabilities.” The rules in this docket implement the
Medicaid for Workers with Disabilities Program that will help these
individuals gradually reduce their reliance on Medicaid while increasing
their work hours and income. The rule change in this docket imposes a
premium for individuals with disabilities who are working. The premium is
a sliding fee based on the Federal Poverty Guideline. These rules are
effective January 1, 2007.

Vice Chairman Broadsword commented that she received a letter of
support for the rule change from Kelly Buckland, Executive Director,
Idaho State Independent Living Council.

Senator Bair asked about the fiscal impact and if there is an increase to
the state general fund. Mr. Leary explained there would be an increase
to the general fund requirement because individuals are being added. It
is uncertain how many individuals that are currently on Medicaid will
remain on Medicaid and begin working in turn reducing the reliance.
Senator Bair asked if the numbers are reflected in the budget submitted to
the Joint Finance-Appropriations Committee (JFAC). Mr. Leary
responded yes.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Werk moved to approve docket 16-0318-0602. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

Relating to Eligibility for Aid to the Aged, Blind, and Disabled

Peggy Cook, Medicaid Eligibility Program Manager, Division of Welfare,
discussed the rules which implement the “Workers with Disabilities”
program, intended to help individuals with disabilities receive Medicaid
while working. These rules set the eligibility criteria. Effective this month
a disabled person age 16 to 64 can work and maintain Medicaid
coverage, and some will be asked to share in the cost. Those with a total
monthly income under 133% of the federal poverty level ($1,086.00) will
pay no premium. The monthly premium for a person with income under
250% of the poverty level ($2,042.00) is $10.00. For those with a higher
income the premium would be adjusted based on their earnings. Vice
Chairman Broadsword asked if there was a provision where the
Department of Health and Welfare could pay for insurance to cover an
individual, an insurance aside from Medicaid. Ms. Cook commented that
she believes that may be another program. Senator Werk requested
clarification regarding nonfinancial requirements, specifically addressing
child support. Ms. Cook elaborated that payment of child support is a
criteria that must be met.
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Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

MOTION Senator Hammond moved for adoption of docket 16-0305-0603. The
motion was seconded by Senator McGee. The motion carried by voice
vote.

ADJOURNMENT: Chairman Lodge adjourned the meeting at 4:22 p.m.

Senator Patti Anne Lodge Joy Dombrowski
Chairman Secretary

Jennifer Andrews
Assistant

Note: Any sign-in sheets/guest list, testimony, booklets, charts and graphs will be retained in the
Committee Secretary’s Office until the end of the session. After that time the material will be on
file in the Legislative Services Library (Basement E).
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16-0612-0602

MINUTES

SENATE HEALTH & WELFARE COMMITTEE

January 25, 2007
3:00 p.m.
Room 437

Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
McGee, Bair, Hammond, Werk, Kelly

Senator Coiner

Chairman Lodge called the meeting to order at 3:06 p.m.
See an attached sign-in sheet.

Senator Bair moved to approve the minutes dated January 16, 2007.
The motion was seconded by Vice Chairman Broadsword. The motion
carried by voice vote.

Relating to the Rules Governing the Idaho Child Care Program (ICCP),
Rewrite

This rule was heard by the Senate Health and Welfare Committee on
January 18. At that time it was voted that the rule be held until January
25 for further consideration.

Genie Sue Weppner, Program Manager, Department of Welfare,
reported on the meeting held with representatives of the higher education
community and representatives of the Department of Health and Welfare
regarding the proposed Idaho Child Care Program rule changes. The
meeting held was requested by the Senate Health and Welfare
Committee. A group of ten individuals from Boise State University and
the department met on Tuesday, January 23. The meeting was positive
and provided an opportunity to reach a more thorough understanding of
higher education’s concerns about the proposed child care rules and an
opportunity for the department to provide more information regarding the
reasons for proposing the rule changes. A chart was created titled,
"Comparison of Benefits Available to Similar Working Families and
Student Families." The chart shows a comparison of the benefits
available to working families and to non-working student families receiving
the same income. The key difference between working families and the
non-working student families is how their income is considered. Working
family earned income is counted which reduces the benefit they may
receive. Non-working student income in the form of grants, student loans,
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scholarships, and work study are not counted which allows them to earn
the maximum benefit available. Non-working student families, across the
board, are eligible to receive up to 110 % more in benefits than working
families. The purpose of the meeting was to identify additional funding to
subsidize child care for the students affected by the rule change. The
group concluded they were not able to identify additional funds but did
agree to work on two things, (1) collaborate during the implementation of
any rule change that would affect students in hopes of achieving any
needed savings in turn reducing negative impacts on students, and (2)
continue working together to find a way to maximize funding for students
needing child care while continuing to meet the needs of low income
working families as the department will continue to be faced with the need
to increase poverty levels in the future. Without additional state or federal
funding, considerations will need to include cutting services in order to
fund the poverty rate increase. Vice Chairman Broadsword commented
that Chairman Lodge had attended the meeting and asked for her
thoughts regarding a solution. Chairman Lodge explained she would like
to see the Department of Health and Welfare work alongside
colleges/universities, as well as any advocacy groups representing the
working poor, toward a temporary rule that would (1) raise the poverty
level so that more individuals are eligible overall, (2) increase provider
payments to an amount that is cost-neutral, (3) place the work rule in
effect, (4) ensure that the working poor are not impacted, and (5) reword
the 24-month language to mean 24 months of schooling with ICCP
assistance versus 24 months of consecutive school attendance. Vice
Chairman Broadsword asked the committee to consider the reason the
working poor are not able to attend these discussions, i.e., because they
are working and do not have the luxury of attending. Vice Chairman
Broadsword asked if the rule should be accepted and the department
redirected to write the changes as a temporary rule, or, if the rule should
be rejected altogether and the changes be proposed as a temporary rule,
taking effect after the session. Ms. Weppner suggested the department
has the freedom as to how the implementation of the proposed rule
change is structured. There are many opportunities available to describe
the method in which the rule may be applied or services provided,
benefitting both the students as well as the working family. Vice
Chairman Broadsword wanted to know if the rule were adopted as
written, would the department be willing to offer their assurance that all
interests could be represented during the implementation of the rule. Ms.
Weppner explained it is important to note regardless of what happens
with the change in the rule, it has to result in enough of a savings to fund
the increase in the poverty rate. While there is a desire to do as much for
students as possible, more than half of the population consuming child
care right now are low income working families and they desperately need
the assistance. Vice Chairman Broadsword asked if 86 percent of
those receiving ICCP assistance are working families. Ms. Weppner
confirmed yes. Chairman Lodge inquired if groups representing the
working poor would be present in decision making in addition to the
college and university parties. Ms. Weppner responded yes. Senator
Kelly asked for clarification on the direction to adopt the rule with no
additional funding in the program, leaving the needs of all parties to be
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16-0612-0601

met. Vice Chairman Broadsword answered it is felt there is enough
flexibility within the rules implementation process to work toward cost-
neutrality, specifically, altering the language of 24 months to mean 24
months of education, not necessarily two years of simultaneous
education. Ms. Weppner said that there are rules and then there are
procedure clauses. For example, a retooling of the language might
actually mean 24 months and not two years - a year could mean two
semesters of school or eight months of the year could be considered an
eligible activity, and similar. Nonetheless, enough of a cost savings has
to be created to fund the increase in the poverty rate. The meeting held
yielded no immediate funding sources, however, it was thought that
resources could be identified within higher education over time. There is
only a flat amount of money available in the ICCP program. Senator
Kelly asked if current students would be affected if the rule was adopted.
Vice Chairman Broadsword asked when the 24-month period begins if
the rule is adopted. Ms. Weppner responded that there are students who
would be affected. If the poverty rate took effect in July, there would be
an increase in cost. In order to remain cost-neutral by the end of the year
a cost-decreasing activity would need to be rolled out as soon as
possible. Senator Kelly asked about the involvement of higher education
stakeholders during the rulemaking process. Ms. Weppner explained
that while higher education was thought to have been well represented
during the process it was discovered they were not. Chairman Lodge
thanked higher education for their involvement moving forward. Senator
McGee asked if a letter was in order, formalizing the commitment
between the Department of Health and Welfare and the higher education
representatives. Vice Chairman Broadsword commented it is felt a
verbal agreement (as presented to the committee) should suffice.
Senator Hammond recognized that the Department of Health and
Welfare is doing its best to maximize resources and benefit as many
people as possible.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved to adopt docket 16-0612-0602. The motion
was seconded by Chairman Lodge. Further discussion was granted to
Senator Werk, who requested an improved rulemaking process in the
future from the Department of Health and Welfare, ensuring that all
relevant stakeholders are present before/during the rulemaking process.
Further discussion was granted to Chairman Lodge, who commended
the Department of Health and Welfare for adding a negotiable component
and “stepping up,” despite the lack of higher education representatives
before the rulemaking began. Further discussion was granted to Vice
Chairman Broadsword, who reinforced that ICCP assistance was
designed for the working poor, whether they are in school or not. The
motion carried by voice vote.

Relating to the Rules Governing the Idaho Child Care Program (ICCP),
Repeal

This rule was heard by the Senate Health and Welfare Committee on
January 18. At that time it was voted that the rule be held until January
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24-0301-0601

MOTION

24-0501-0601

MOTION

24-0901-0601

MOTION

24-1001-0601

MOTION

24-1401-0601

25 for further consideration.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved to adopt docket 16-0612-0601. The motion
was seconded by Senator McGee. The motion carried by voice vote.

Relating to the Rules of the State Board of Chiropractic Physicians

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, explained the proposed rule updates the version of reference
guidelines for peer review standards.

Senator Bair moved to adopt docket 24-0301-0601. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

Relating to the Rules of the Board of Drinking Water and Wastewater
Professionals

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, explained the proposed rule requires applicants to take and
pass the examination within one year in an effort to keep applications
current.

Senator Hammond moved to adopt docket 24-0501-0601. The motion
was seconded by Senator McGee. The motion carried by voice vote.

Relating to the Rules of the Board of Examiners of Nursing Home
Administrators

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, commented that the proposed rule means to change rule 300 to
allow for masters level education to be considered in the experience
portion of the rule pertaining to endorsement.

Senator McGee moved to adopt docket 24-0901-0601. The motion was
seconded by Chairman Lodge. The motion carried by voice vote.

Relating to the Rules of the State Board of Optometry

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, summarized the proposed rule as revising examination
requirements and length of work experience required for endorsement,
revising continuing education to include observation and the use of
excess hours, updating the code of ethics, and revising the contents of
prescriptions.

Senator Darrington moved to adopt docket 24-1001-0601. The motion
was seconded by Senator Hammond. The motion carried by voice
vote.

Relating to the Rules of the State Board of Social Work Examiners
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24-1501-0601

MOTION

24-1701-0601

MOTION

24-1201-0601

MOTION

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, explained the proposed rulemaking clarifies required
credentials to be filed, allows for termination of inactive files after 24
months of no contact, and deletes sections pertaining to Clinical Practice
Exemption and Independent Practice as deadline is in the past. Senator
Darrington asked for assurance that exclusivity was not taking place
within the rulemaking process. Mr. Hales responded that it was not. Vice
Chairman Broadsword asked Mr. Hale if he knew of anyone opposed to
the rule. Mr. Hales responded he did not.

Senator McGee moved to adopt docket 24-1401-0601. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

Relating to the Rules of the Idaho Licensing Board of Professional
Counselors and Marriage and Family Therapists

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, pointed out that the proposed rulemaking updates incorporation
by reference pertaining to ethics, revises counselor supervisor
requirements, clarifies supervision for marriage and family therapists, and
adds national credential registry for endorsement qualifications.

Senator Hammond moved to approve docket 24-1501-0601. The motion
was seconded by Senator Kelly. The motion carried by voice vote.

Relating to the Rules of the Idaho State Board of Acupuncture

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, informed the committee the proposed change updates contact
information for the board and reduces original license fees and annual
renewal fees from $250 to $200 per license. Senator Darrington
commented that the fee increase/decrease approvals work much better
under rulemaking processes than by statute.

Senator Bair moved to approve docket 24-1701-0601. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

Relating to the Rules of the Idaho State Board of Psychologist Examiners,
Fee Rule

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, explained that the pending rule updates contact information,
increases the fee for renewal of licenses and service extender
applications, removes fee references from the service extender section
and places them in the fee section, and corrects a typographical error.
Senator Bair asked for clarification regarding the drastic spike in costs.
Mr. Hales explained this was due to a steady increase in investigative
costs in response to complaints.

Senator Hammond moved to approve docket 24-1201-0601. The motion
was seconded by Senator Werk. The motion carried by voice vote.
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MOTION

24-1501-0602

MOTION

24-1901-0601

Relating to the Rules of the Physical Therapy Licensure Board, Fee Rule

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, stated that the temporary rules are being proposed to provide
contact information, definitions, define supervision, provide an application
and fees, set a standard for continuing education, define disciplinary
penalties, and provide a code of ethics. The Board of Physical Therapy
was moved from the Board of Medical Examiners (advisory board) to the
Idaho Bureau of Occupational Licenses (self-governing board). Vice
Chairman Broadsword asked if there was any language in the rule
limiting whether or not a physical therapist could operate within a
physician’s office. Mr. Hales responded there was not. Mr. Hales stated
The Idaho Occupational Therapy Association (IOTA) did stand with
concerns when he presented to the Health and Welfare Committee in the
House of Representatives; it was pledged that the board would work with
IOTA regarding minor definition changes if the rule was adopted.

Senator Darrington moved to approve docket 24-1301-0601. The
motion was seconded by Senator Kelly. The motion carried by voice
vote.

Relating to the Rules of the Idaho Licensing Board of Professional
Counselors and Marriage and Family Therapists, Fee Rule

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, explained the rule would increase the fee for renewal of
licenses for Counselors and Marriage and Family Therapists from $60 to
$100. Senator Darrington asked for clarification whether or not the
legislature had done away with the counselor portion of the rule. Mr.
Hales explained that three years ago, qualifications were established for
a pastoral counselor to be licensed; after a great deal of work there was
found to be only one in the state so the section was deleted.

Senator Hammond moved to approve docket 24-1501-0602. The motion
was seconded by Senator Werk. The motion carried by voice vote.

Relating to the Rules of the Board of Examiners of Residential Care
Facility Administrators

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, explained the proposed rulemaking adds a scope of practice
and increases fees for license application and provisional/temporary
permits. The Scope of Practice (Rule 450) within this rule was rejected in
the House of Representatives subcommittee; it was felt that
administrators deal with unique populations, therefore, an administrator
needs to be educationally-trained to be able to best serve their
population. Senator Darrington stated he felt the language was general
in nature and was unsure of what the objection would be. Senator
Hammond asked if it is standard to license an administrator and then ask
them to manage their own education and related efforts. Mr. Hales
explained that the board recognizes certain standards/qualifications must
be met in order to obtain a basic license, however, beyond the license are

SENATE HEALTH & WELFARE
January 25, 2007 - Minutes - Page 6



MOTION

ADJOURNMENT:

unique populations with specific needs, i.e., it is felt that if an
administrator takes on varying populations, they are asked to practice
within their confidence first and foremost. Senator Hammond asks who
governs beyond licensure. Mr. Hales explained the Department of Health
and Welfare regulates the facility while the Board of Residential Care
Administrators regulates the administrator. Vice Chairman Broadsword
asked whose role it is to ensure that professionals with the specialized
experience are hired. Mr. Hales commented that ultimately the
administrator is responsible for the facility.

Kris Ellis, Executive Director, Idaho Assisted Living Association (IDALA),
stood in support of the rule change.

Senator Hammond moved to approve docket 24-1901-0601. The motion
was seconded by Senator Werk. The motion carried by voice vote.

Chairman Lodge adjourned the meeting at 4:18 p.m.

Senator Patti Anne Lodge Joy Dombrowski

Chairman Secretary

Jennifer Andrews
Assistant

Note: Any sign-in sheets/guest list, testimony, booklets, charts and graphs will be retained in the
Committee Secretary’s Office until the end of the session. After that time the material will be on
file in the Legislative Services Library (Basement E).
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24-1301-0701

Motion

24-1701-0601

Motion

MINUTES

SENATE HEALTH & WELFARE COMMITTEE

January 29, 2007
3:00 p.m.
Room 437

Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
McGee, Coiner, Bair, Hammond, Werk, Kelly

None

Chairman Lodge called the meeting to order at 3:04 p.m.
See an attached sign-in sheet.

Vice Chairman Broadsword moved to approve the minutes dated
January 17, 2007. The motion was seconded by Senator Bair. The
motion carried by voice vote.

Relating to Rules of the Physical Therapy Licensure Board

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses, explained the rulemaking is meant to designate the
examinations approved by the board and to establish the passing scores
of those examinations and include the examination as a requirement for
licensure. ldaho Code, Title 54, Chapter 22, was amended and signed
into law in 2006, bringing this board under the Bureau of Occupational
Licenses. These rules were not included in the previous rule
promulgation. Senator Darrington inquired about going through the
National Physical Therapy Examination (NPTE), inserted back into the
rule, and if that takes care of reciprocity between the states. Mr. Hales
responded yes.

Senator McGee moved to accept docket 24-1301-0701. The motion was
seconded by Chairman Lodge. The motion carried by voice vote.

Relating to the Rules of the Idaho State Board of Acupuncture, Pending
Fee Rule

Roger Hales, Attorney, Representing the Idaho Bureau of Occupational
Licenses asked for adoption of the pending rules. The complete text of
the proposed rule was published in the October 4, 2006, Administrative
Bulletin, volume six through ten, pages 413 and 414.

Senator Coiner moved to approve docket 24-1701-0601. The motion
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Routing Slip

RS16542C1

Motion

RS16540

Motion

RS16550C1

Motion

Rules

22-0104-0601

was seconded by Senator Werk. The motion carried by voice vote.

Relating to Solemnization of Marriage

James Aydelotte, Bureau Chief of the Bureau of Health Policy and Vital
Statistics, Department of Health, explained the legislation clarifies the list
of persons qualified under Idaho code to solemnize marriages. Senator
Darrington asked who this would include and asked for clarification
regarding the Governor and the Lieutenant Governor's role. Mr.
Aydelotte explained that the rule does not expand to include any one
person who can perform marriage, it is merely clarification of the language
explaining who can; the Governor and Lieutenant Governor are included
as they are considered the chief judicial officer of their jurisdiction.

Senator Darrington moved to introduce RS16542C1 for printing. The
motion was seconded by Senator Kelly. The motion carried by voice
vote.

Relating to Vital Statistics

James Aydelotte, Bureau Chief of the Bureau of Health Policy and Vital
Statistics, Department of Health, suggested the legislation would
authorize advanced practice professional nurses and physician assistants
to sign death and stillbirth certificates and authorize final disposition or
removal of dead bodies and stillborn fetuses. Vice Chairman
Broadsword asked how the rule came about. Mr. Aydelotte explained it
was important to align the vital statistics act with prior legislation allowing
advanced practice professional nurses to perform without the supervision
of a physician.

Senator McGee moved to print RS16540. The motion was seconded by
Senator Hammond. The motion carried by voice vote.

Relating to Vital Statistics

James Aydelotte, Bureau Chief of the Bureau of Health Policy and Vital
Statistics, Department of Health, stated there are changes to definitions
because they have become outdated or the scope of the professional
practice has changed. Vice Chairman Broadsword asked for
background on this legislation. Mr. Aydelotte explained that some of the
definitions were in need of rewording and changes are also associated
with RS16540, to include language relating to advanced practice
professional nurses.

Senator Hammond moved to print RS16550C1. The motion was
seconded by Senator McGee. The motion carried by voice vote.

Relating to the Rules of the Board of Medicine for Registration of
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22-0105-0601

Supervising and Directing Physicians, Fee Rule

Nancy Kerr, Executive Director, Idaho Board of Medicine, stated the
pending rules are the result requests by licensees, nurses, and business
interests for the board to review/revise its current policy related to laser
procedures. Licensees were concerned with the increasing number of
unlicensed personnel offering laser services/prescriptive cosmetic
services and the inability to delegate non-ablative laser treatments under
current interpretation of the law. The board met with the concerned
individuals on two occasions to discuss and brainstorm options to address
the public safety issues. The majority supported the amendment to the
rules. The pending rule (1) creates a framework for the training and
supervision of personnel providing laser treatment or services to patients
in ldaho and (2) provides for accountability of the physician responsible
for the laser device or prescriptive cosmetic treatment to train personnel
and supervise services and to provide alternate supervision to medical
personnel when not available, as well as (3) provides for responsible and
reasonable limits on the number of personnel supervised to ensure
adequate supervision with a provision for a wavier to consider unusual
circumstances, and finally (4) a general housekeeping effort, corrections
and clarification in terminology are added. Vice Chairman Broadsword
asked what prompted the action for laser rules requiring physician
oversight, and if it may have been associated with recent problems in mall
settings. Ms. Kerr responded that the rule is a result of several
complaints that had been received from spas and related businesses, as
well as those in mall settings. Vice Chairman Broadsword asked if that
included botox injections and similar procedures. Ms. Kerr commented
that the rule asks physicians to oversee the procedures and related
training. Vice Chairman Broadsword asked for clarification on
advanced practice professional nurses and procedures they are able to
provide. Ms. Kerr stated that while she cannot speak for the advanced
nursing associates, she believes they practice nursing and not medicine
and lasers fall under devices used in medicine. Senator Werk inquired
about those currently performing “medical” procedures who are not
physicians nor have they been trained by physicians. Ms. Kerr stated
there are non-medical personnel performing prescriptive cosmetic
procedures and/or are not licensed. Senator Werk inquired about
potential violation of law of said procedures being performed. Ms. Kerr
responded that it is a non-licensed practice referred to a prosecutor.
Senator Werk asked if the Idaho Board of Medicine would have authority
if the rule was passed. Ms. Kerr responded yes, as the Federal Drug
Administration (FDA) requires physicians to oversee the purchase of
equipment and related items, and the Idaho Board of Medicine oversees
the physicians.

Senator Werk moved to approve docket 22-0104-0601. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

Relating to the Rules Governing Licensure of Physical Therapists and
Physical Therapy Assistants, Chapter Repeal, Temporary and Proposed
Rule
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Motion

19-0101-0601

Motion

Nancy Kerr, Executive Director, Idaho Board of Medicine, stated this
docket is a temporary and proposed rule of the Board of Medicine to
repeal in its entirety the Rules Governing the Licensure of Physical
Therapists and Physical Therapy Assistants. The rules are repealed to
comply with 2006 amendments to Title 54 Chapter 22 Idaho Code. The
2006 House Bill 619 transferred rule making authority to the Department
of Self Regulating Agencies, Bureau of Occupational Licenses, Board of
Physical Therapy.

Senator Coiner moved to approve docket 22-0105-0601. The motion
was seconded by Senator Werk. The motion carried by voice vote.

Relating to the Rules for EMS Personnel, Chapter Repeal, Temporary
and Proposed Rule

Nancy Kerr, Executive Director, Idaho Board of Medicine, explained the
docket is a temporary and proposed rule of the Board of Medicine to
repeal in its entirety the Rules for EMS Personnel. The rules are repealed
to comply with 2006 amendments to Title 54 Chapter 22 Idaho Code. The
2006 Senate Bill 1342 transferred rule making authority to the to
Department of Health Welfare, Emergency Medical Services Physician
Commission.

Senator Hammond moved to approve docket 22-0106-0601. The motion
was seconded by Senator Bair. The motion carried by voice vote.

Relating to the Rules of the Idaho State Board of Dentistry

Mike Sheeley, Executive Director, Idaho State Board of Dentistry,
explained the purpose of the proposed rulemaking is to provide needed
rule revisions to implement legislation enacted during the 2006 Legislative
session which authorized the Board of Dentistry to conduct its licensing
activities on a biennial basis, as opposed to the previously existing annual
licensing system. Biennial licensing allowed the Board of Dentistry to
stagger the renewal of dental and dental hygiene licenses over a two-year
period so that only one category of professional license would be
renewed in each calendar year. The proposed rulemaking will implement
the biennial licensing legislation by revising rules to effectuate a biennial
licensing system and by deleting all references in the rules to annual or
yearly licensing. The staggered, biennial renewal of licenses created
efficiencies by reducing the staff time and costs associated with license
renewals. Other medical boards in Idaho renew professional licenses on a
multiple year basis. The Board of Dentistry currently licenses
approximately 2800 dentists and dental hygienists. Senator Darrington
asked if the proposed rule was revenue-neutral. Mr. Sheeley confirmed
the rule is thought to be clerical/housekeeping.

Senator McGee moved to approve docket 19-0101-0601. The motion
was seconded by Senator Hammond. The motion carried by voice
vote.
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Motion

19-0101-0603

Motion

19-0101-0604

Relating to the Rules of the Idaho State Board of Dentistry

Mike Sheeley, Executive Director, Idaho State Board of Dentistry,
explained that as of August 1, 2006, the Idaho Board of Dentistry relocated
to a new office space. The Administrative Rules of the Idaho Board of
Dentistry must contain pertinent office information, including the Board of
Dentistry’s physical address. As such, Rule 5 of the Board of Dentistry’s
current administrative rules must be amended to remove the outdated office
address and to include the Board of Dentistry’s new office address.

Senator Hammond moved to approve docket 19-0101-0602. The motion
was seconded by Senator Bair. The motion carried by voice vote.

Relating to the Rules of the Idaho State Board of Dentistry

Mike Sheeley, Executive Director, Idaho State Board of Dentistry, stated
during the 2005 Idaho legislative session, statutes and rules were approved
to authorize qualified dental hygienists to perform dental hygiene functions
in extended access oral health care programs (typically, public and
charitable dental programs). The Board of Dentistry now proposes to create
anew extended access dental hygiene restorative license endorsement. The
Board of Dentistry believes that persons treated in extended access oral
health care programs would greatly benefit from efficiencies created by
allowing qualified dental hygienists practicing under the direct supervision of
a dentist to provide certain restorative treatment (placing fillings in a
prepared tooth and carving, adjusting and contouring the fillings). At
present, dental hygienists are not authorized to perform restorative treatment
on a patient in any setting. In effect, a dentist could treat a greater number
of patients in an extended access oral health care program if a dental
hygienist could provide the specified restorative treatment (which now must
be done by the dentist). To qualify for the restorative endorsement, an active
status dental hygienist must successfully complete a specified clinical
examination or hold an equivalent permit in another state. Senator Kelly
inquired about potential differing standards of care for paying clients versus
non-paying. Mr. Sheeley responded that because a program is designated
as an “extended access” program does not mean that it is provided at no
charge; restoration by a dental hygienist will only occur in a public setting by
a qualified hygienist under direct supervision of a dentist. Vice Chairman
Broadsword asked if this would be a liability issue for the dentist. Mr.
Sheeley commented that every dentist is responsible for their employees.
Senator Werk inquired about how statutory authority creates an
endorsement. Mr. Sheeley explained the enabling statute allows the Board
of Dentistry to license hygienists, define their scope of practice, and enforce
those rules.

Jerry Davis, Executive Director, Idaho State Dental Association, stood in
support of the rule.

Senator Werk moved to approve docket 19-0101-0603. The motion was
seconded by Senator McGee. The motion carried by voice vote.

Relating to the Rules of the Idaho State Board of Dentistry
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16-0305-0701

Mike Sheeley, Executive Director, Idaho State Board of Dentistry,
reminded the committee that Rule 40, Administrative Rules of the Board
of Dentistry, identified behavior that constitutes unprofessional conduct on
the part of a dentist or dental hygienist. The Board of Dentistry proposes
to amend existing Rule 40 to clarify the fact that the list of unprofessional
conduct specified in the rule is not inclusive and that unprofessional
conduct also includes the failure to comply with or violation of any laws
pertaining to or affecting a person’s fitness to practice dentistry. For
example, many criminal laws do not govern the practice of dentistry, but a
conviction for criminal conduct may pertain to or affect a person’s fithess
to practice dentistry.

Senator Bair moved to approve docket 19-0101-0604. The motion was
seconded by Senator Hammond. The motion carried by voice vote.

Relating to the Rules Governing Eligibility for Aid to the Aged, Blind, and
Disabled (AABD)

This rule was heard by the Senate Health and Welfare Committee on
January 17, 2007. At that time it was voted that the rule be held until
January 29 for further consideration.

Susie Cummins, Medicaid Program Specialist, Division of Welfare,
Department of Health and Welfare, and Attorney Bob Aldridge,
Chairman, Trust and Estate Professionals of Idaho, presented the
findings from special meetings facilitated to discuss the docket, held at
the request of the Senate Health and Welfare Committee. Two meetings
were held and the following attended: Senator Broadsword (first
meeting), Idaho Department of Health and Welfare (DHW), Trust and
Estate Professionals of Idaho (TEPI), National Association of Insurance
and Financial Advisors (NAIFA) (first meeting), American Association of
Retired Persons (AARP), Idaho Health Care Association (IHCA) (second
meeting), Department of Insurance (second meeting).

Continued work required includes (1) 16.03.05.276 - DHW working with
their federal partners to determine what real estate contracts can be
excluded under the Federal Law and update the rules to clarify this. In
the mean time, guidance will be added to the handbook so that eligibility
staff members can clearly identify how to count a real estate contract.
Changes to this rule would not meet the standard for a temporary rule at
Idaho Code § 67-5226. The Department will follow guidelines to initiate
formal negotiated rule making as soon as the legislative session ends; (2)
16.03.05.841.11 - At the request of IHCA and TEPI, DHW will research
the additional cost and processes associated with allowing 30-day bed
holds for Medicaid applicants who are requesting the hardship waiver.
This is an option allowed under the Deficit Reduction Act (DRA), but DHW
has chosen not to use the option at this time. TEPI argued that the
regulation’s language is over-restrictive compared to the DRA. DHW also
agreed, at the request of IHCA, to discussing an amendment of the State
Plan after the legislative session to make certain clarification of
terminology regarding “bed holds” in included. The clarification regarding
“bed holds” is only required if the Department elects to pay for the “bed
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holds;” (3) 16.03.05.841.12 & .13 - DHW and TEPI will continue
discussions around the changes to these rules and if there is a better way
to obtain the desired result; (4) 16.03.05.837 - The term “Life Estate
Remainder” will be corrected in a new docket opened after the legislative
session; (5) 16.03.05.872.02.e - DHW will continue to work with TEPI and
IHCA to identify alternatives on how to assist individuals requiring long-
term care, but have income in excess of the Medicaid income limit. The
current concerns with this rule are clarified in handbook guidance.

Unresolved issues (agree to disagree) include (1) 16.03.05.838 - DHW
and TEPI are at an impasse on these annuity rules. IHCA did not have a
stand on the issue. Two versions of modifications to Section 56-214(4)
were reviewed. TEPI agreed to support the version proposed by DHW,
and will carry that language through the legislature, for the purpose of
proceeding to further discussions, but believes that additional
modifications to the rules and to the statute may be required to comply
with the DRA. TEPI also believes that those modifications are necessary
to avoid divorce becoming a common Medicaid planning tool; (2)
16.03.05.841.04 - DHW and TEPI are at an impasse on the change to this
rule. IHCA supports DHW in this change.

Resolved issues include (1) 16.03.05.285, .288, .833, .835 - The process
of the phased-in 5 year look-back period is already in the AABD
Handbook as guidance for the rules. DHW will remind eligibility staff that
the full 5 year look-back period for gifts will not be in effect until 2-8-2011.
The Department will evaluate if there is a better way to ask the question
on the application; (2) 16.03.05.744 — Existing rule 16.03.05.727 meets
the requirements that TEPI described (increasing the community spouse
allowance) when read in combination with rules 16.03.05.745-748.; (3)
16.03.05.834 — All agree with this change. It matches the DRA; (4)
16.03.05.745 — DHW argued that the rule should have a simple interest
rate as it is now. Ifitis tied to a certain index, it will make using the rule
complicated for eligibility staff, which will in turn slow the eligibility
determination. DHW is willing to discuss other options that are brought to
them. TEPI does not support a fixed interest rate because of the inherent
fluctuations of interest rates. TEPI argued for a reference to an index,
such as 62 USC 7520 Internal Revenue Service (IRS) rates (suggested
by Eric Peterson), which are routinely published and easily obtained.

Ms. Cummins explained the parties have agreed to move forward under
the negotiated rulemaking process. The process will be initiated after the
legislative session ends and any interested parties will be welcome.
Chairman Lodge asked if Ms. Cummins was in agreement with the two
pieces of legislation, including the emergency clause. Ms. Cummins
responded yes. Senator Kelly asked for clarification if the document,
prepared as a result of the meetings, was going to be entered into the
record of minutes. Mr. Aldridge explained the document was presented
in hopes of being an attachment to the minutes for additional explanation
or reference only, i.e., the committee was not being asked to vote on the
document per se. Senator Bair posed to the committee how to move
forward regarding the acceptance of a docket perceived to not be agreed
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16-0305-0602

on by all parties. Senator Darrington responded by explaining that since
all parties have arranged to revise the docket to reflect their many
agreements, the committee can approve the docket, leaving behind a
legal record, with the assurance that the committee will review a revised
docket in the future.

Senator Hammond, recognizing the testimony received is a matter of
record rather than a document the committee is agreeing upon, moved to
approve docket 16-0305-0701. The motion was seconded by Senator
Kelly. Further discussion was granted to Vice Chairman Broadsword
who stated the agreement between the parties is that they will continue to
work toward resolution regarding this docket. The motion carried by
voice vote.

Relating to the Rules Governing Eligibility for Aid to the Aged, Blind, and
Disabled (AABD)

This rule was heard by the Senate Health and Welfare Committee on
January 17, 2007. At that time it was voted that the rule be held until
January 29 for further consideration.

Susie Cummins, Medicaid Program Specialist, Division of Welfare,
Department of Health and Welfare, and Attorney Bob Aldridge,
Chairman, Trust and Estate Professionals of Idaho, presented the
findings from special meetings facilitated to discuss the docket, held at
the request of the Senate Health and Welfare Committee. Two meetings
were held and the following attended: Senator Broadsword (first
meeting), Idaho Department of Health and Welfare (DHW), Trust and
Estate Professionals of Idaho (TEPI), National Association of Insurance
and Financial Advisors (NAIFA) (first meeting), American Association of
Retired Persons (AARP), Idaho Health Care Association (IHCA) (second
meeting), Department of Insurance (second meeting).

Unresolved issues (agree to disagree) include (1)16.03.05.005.04 &
16.03.05.280 — TEPI & the Department agreed to disagree, but they will
work together to improve the statute and regulations. TEPI is especially
concerned that the portions of .280 treating the failure to make probate
espousal elections (homestead, exempt property, living allowance) as a
transfer subject to penalty will encourage divorce as a Medicaid planning
tool and will force TEPI to examine removal of, or major modifications to,
the probate code in this area; (2) 16.03.05.005.03 — DHW and TEPI are at
an impasse on these annuity rules. IHCA did not have a stand on the
issue. See above on .838.

Partially resolved issues include (1) 16.03.05.737.03 & 16.03.05.871 — Al
agree with the changes in these rules in the first paragraph. TEPI and
DHW agreed to disagree regarding .871.01.d. Certain clarifications will
be made in the handbook by DHW.

Ms. Cummins explained the parties have agreed to move forward under
the negotiated rulemaking process. The process will be initiated after the
legislative session ends and any interested parties will be welcome.
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16-0305-0605

Senator Hammond moved to approve docket 16-0305-0602. The motion
was seconded by Senator McGee. Further discussion was granted to
Vice Chairman Broadsword who stated the agreement between the
parties is that they will continue to work toward resolution regarding this
docket. The motion carried by voice vote.

Relating to the Rules Governing Eligibility for Aid to the Aged, Blind, and
Disabled (AABD)

This rule was heard by the Senate Health and Welfare Committee on
January 17, 2007. At that time it was voted that the rule be held until
January 29 for further consideration.

Susie Cummins, Medicaid Program Specialist, Division of Welfare,
Department of Health and Welfare, and Attorney Bob Aldridge,
Chairman, Trust and Estate Professionals of Idaho, presented the
findings from special meetings facilitated to discuss the docket, held at
the request of the Senate Health and Welfare Committee. Two meetings
were held and the following attended: Senator Broadsword (first
meeting), Idaho Department of Health and Welfare (DHW), Trust and
Estate Professionals of Idaho (TEPI), National Association of Insurance
and Financial Advisors (NAIFA) (first meeting), American Association of
Retired Persons (AARP), Idaho Health Care Association (IHCA) (second
meeting), Department of Insurance (second meeting).

TEPI will introduce a bill to align wording in Idaho Statue 56-1303 with the
Deficit Reduction Act (DRA) of 2005 by striking “Upon exhausting”. If the
Bill is passed in this Legislative Session, DHW will work to align the
temporary rules in this docket with the new Idaho Statue. All meeting
attendees agreed that the amount of resources excluded should be not
less than the amount equal to what the Qualified Long-term Care
Insurance policy has paid out for care and not the amount of the face
value. However, members of TEPI argued that if the policy is locked in
and is paying, but no longer requires payment by the policy holder, it
would seem like there is a paid benefit for the face value amount
determinable by actuarial means and that the person who spent money to
protect assets would get that full benefit that they paid which benefits the
state and that the state should not get the “windfall” from the early death
(actuarially) of the policy holder who paid for the policy to the benefit of
the state. In support, it was argued that if you want people to purchase
such policies, it would seem like the person should get the full benefit of
what they paid for. The state could be picking up a difference if the policy
does not cover full payment. Therefore it was requested that this area
needs a more comprehensive fiscal analysis then it has been given at this
point as well as examination of what other states and Centers for
Medicare and Medicaid Services (CMS) do in this area. The Department
argues that the DRA is explicit that not more than the amount paid out can
be allowed.

Ms. Cummins explained the parties have agreed to move forward under

SENATE HEALTH & WELFARE
January 29, 2007 - Minutes - Page 9



the negotiated rulemaking process. The process will be initiated after the
legislative session ends and any interested parties will be welcome.

Motion Senator Hammond moved to approve docket 16-0305-0605. The motion
was seconded by Senator McGee. Further discussion was granted to
Vice Chairman Broadsword who stated the agreement between the
parties is that they will continue to work toward resolution regarding this
docket. The motion carried by voice vote.

ADJOURNMENT: Chairman Lodge adjourned the meeting at 3:53 p.m.

Senator Patti Anne Lodge Jennifer Andrews
Chairman Secretary

Note: Any sign-in sheets/guest list, testimony, booklets, charts and graphs will be retained in the
Committee Secretary’s Office until the end of the session. After that time the material will be on
file in the Legislative Services Library (Basement E).
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TIME:
PLACE:

MEMBERS
PRESENT:

MEMBERS
ABSENT/
EXCUSED:

CONVENED:

GUESTS:

Presentation

MINUTES

SENATE HEALTH & WELFARE COMMITTEE

January 30, 2007
3:00 p.m.
Room 437

Chairman Lodge, Vice Chairman Broadsword, Senators Darrington,
McGee, Coiner, Bair, Hammond, Werk, Kelly

None

Chairman Lodge called the meeting to order at 3:02 p.m.
See an attached sign-in sheet.

Larry Callicutt
Idaho Department of Juvenile Corrections, “The Juvenile Justice System”

Larry Callicutt, Director, Idaho Department of Juvenile Corrections,
offered a presentation highlighting the (1) Department's Mission
Statement, (2) Idaho Juvenile Justice Service Delivery Areas, (3) ldaho
Department of Juvenile Corrections Recidivism Rates, (4) State/County
Partnership, (5) Juvenile Population and Juvenile Arrest Trends, (6)
Juvenile Corrections Center - Lewiston Update, (7) Faith-Based Activities,
(8) Family Counseling, (9) Subacute Mental Health Beds at the Juvenile
Correction Center - Nampa, (10) Mental Health Community Incentive
Project, and (11) Juvenile Justice Continuum of Care Active Partnerships.

Chairman Lodge asked how the parent reimbursement fund works. Mr.
Callicutt explained that the program is voluntary; some parents are
willing, and sometimes barely able, to contribute toward the child’s stay
while in custody. A staff person in the fiscal department contacts the
parent(s) and discloses the cost to the state for housing the child and
directly asks the parent to help defray the costs. Chairman Lodge
inquired as to the tracking methods of children for the two years after they
have been released. Mr. Callicutt stated he feels the database(s) are
limited in scope, kids move out of state, and some enter the adult system,
therefore, the offenders are hard to track. Vice Chairman Broadsword
asked that the number of children versus percentages (as displayed in the
presentation documents) be provided in the future, and also asked if the
Idaho Transportation Department (ITD) database was being utilized. Mr.
Callicutt responded he will look into the ITD database. Senator Kelly
asked how it is determined a child be charged as an adult when a crime
has been committed. Mr. Callicutt explained that through law
enforcement training he interpreted a Latin term to mean for a child to be
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58-0105-0602

Motion

58-0108-0601

charged as a juvenile or an adult; the child must be found to have the
mental capacity to form intent of committing the crime, i.e., a juvenile must
be found guilty of enumerated crime (any crime committed by a person
previously adjudicated delinquent for/convicted of any of a number of
listed offenses). Chairman Lodge voiced her concern for the importance
of after-care programs. Mr. Callicutt concurred.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Relating to Rules and Standards for Hazardous Waste

Orville Green, Waste Management and Remediation Division
Administrator, Department of Environmental Quality, explained the
purpose of the rule describes adoption by reference of Federal
Hazardous Waste Regulations, promulgated from July 1, 2005 through
June 30, 2006. This is a routine, annual procedure that the Department
of Environmental Quality (DEQ) performs to satisfy consistency and
stringency requirements of the Idaho Hazardous Waste Management Act,
(HWMA) ldaho Code, Section 39-4404. This action is also necessary to
maintain primacy and authorization from the United States Environmental
Protection Agency (U.S. EPA) for Idaho DEQ to operate the Federal
Resource Conservation and Recovery Act (RCRA) Hazardous Waste
Program in lieu of the U.S. EPA in Idaho. Assumption of primacy over
hazardous waste control from the federal government is also required by
HWMA, Idaho Code, Section 39-4404. There will be no increased costs
for the regulated community because this is an update to provide
consistency with federal hazardous waste regulations which have been
promulgated and would be in effect. There are no controversial issues
believed to be associated with this rulemaking. Senator Darrington
asked if RCRA is an act that requires a periodic examination by congress
every few years. Mr. Green reported that it does have to be reviewed
often, and has been; the act is a very prescriptive and detailed, lengthy
act.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Werk moved to approve docket 58-0105-0602. The motion was
seconded by Senator Bair. The motion carried by voice vote.

Relating to Idaho Rules for Public Drinking Water Systems, Point of Use
Treatment Devices

Barry Burnell, Water Quality Programs Administrator, Idaho Department
of Environmental Quality, explained the rulemaking as (1) providing Public
Water System’s (PWSs) flexibility to use Point-Of-Use (POU) for treating
some contaminants (arsenic), (2) exempting systems with less than 200
service connections from submitting Plan and Specification (P&S), (3)
allowing for waivers from P&S submittals for larger systems, (4) providing
PWSs with certainty and clarity regarding what information they must
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58-0108-0602

Motion

58-0116-0502

submit to DEQ to demonstrate how their ownership, operation and
maintenance of the POU devices will ensure compliance with the
maximum contaminant level (MCL).

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Bair moved to adopt docket 58-0108-0601. The motion was
seconded by Senator Kelly. The motion carried by voice vote.

Relating to Idaho Rules for Public Drinking Water Systems, Phase I
Development of Facility and Design Standards For Public Drinking Water
Systems

Barry Burnell, Water Quality Programs Administrator, Idaho Department
of Environmental Quality, suggested the rulemaking (1) Transcribes those
portions of the Recommended Standards for Waterworks that were not
addressed in the Phase | rulemaking into Idaho rule, as advised by the
appointed committee of licensed professional engineers. The rule is
comprehensive and covers a large amount of material related to
treatment, pumping facilities, storage requirements, redundancy and
reliability, and handling of treatment waste residuals. The
recommendations provided by the advisory committee were further
refined during the public negotiation process; and (2) Provides definitions
as necessary to standardize the approach to design flows, fire flows, and
storage. Although fire flow is regulated by local fire authorities and not by
DEQ, the rules must address fire flow to the extent necessary to ensure
that fire flow capabilities are consistent with the provision of safe and
reliable domestic flows. The process of moving Recommended
Standards for Water Works (10 state standards) provisions into Idaho rule
revealed differing interpretations among the Department of Environmental
Quality and private consulting engineers. An important achievement of
this rulemaking will be to narrow the range of interpretations and provide
greater consistency around the state. Vice Chairman Broadsword
asked if the cities are satisfied with the results of the negotiated
rulemaking. Mr. Burnell confirmed yes.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Coiner moved to approve docket 58-0108-0602. The motion
was seconded by Chairman Lodge. The motion carried by voice vote.

Relating to Wastewater Rules, Phase Il Development of Facility and
Design Standards For Wastewater Systems

Barry Burnell, Water Quality Programs Administrator, Idaho Department
of Environmental Quality, stated this rulemaking was necessary to
respond in part to the mandate of Senate Bill 1220 which required the
Department of Environmental Quality (DEQ) to work with an engineering
committee and stakeholders to develop facility and design standards.
Senate Bill 1220 also rewrote Idaho Code 39-118 which necessitated
modifying DEQ rules on plan and specification review for drinking water,
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58-0101-0303

wastewater and other waste systems. This is the second phase of that
response. In Phase 1, DEQ created facility and design standards for
gravity sewers and took the opportunity to separate wastewater rules from
water quality standards. Prior to this they were combined under IDAPA
58.01.02 — Water Quality Standards and Wastewater Treatment
Requirements. They are now separated into 58.01.16 for the Wastewater
Rules and 58.01.02 for the Water Quality Standards. Representatives
from ldaho cities, consulting groups, ldaho Association of Commerce and
Industry, Idaho Mining Association, Idaho National Laboratory,
wastewater operators, Idaho Rural Water, and DEQ were all involved in
one or more parts of developing or commenting on this rule. DEQ
received several very good public comments and made several
modifications based on those comments. The professional engineering
community is questioning whether seepage testing of lagoons also falls
under the authority for licensed professional geologists. Currently the rule
allows for both a professional engineer and geologist to conduct seepage
tests. To resolve this question of authority DEQ commits to meeting with
the Professional Engineer Board, American Council of Engineering
Companies (ACEC) of Idaho, and Professional Geologists Board to
determine if lagoon seepage testing falls under the standards of practice
for professional geologists. The federal government does not regulate the
items in these rules. Senator Hammond asked if this rule adds any
additional costs to the design/construction of wastewater systems. Mr.
Burnell stated this rule adopts longstanding guidance used by the DEQ
and an additional policy regarding lagoons and seepage testing that has
been around for years - elements the design community and city/sewer
districts are familiar with and have been using for years as well.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond, understanding these rules are basically the guidance
of cities, wastewater entities, et al., moved to adopt 58-0116-0502. The
motion was seconded by Senator Kelly. The motion carried by voice
vote.

Relating to Rules for the Control of Air Pollution In Idaho, Fee Rule

Martin Bauer, Administrator, Air Quality Program, Idaho Department of
Environmental Quality, stated there are three legs to the Title V fee
registration rules. A fee is assessed on a fixed annual fee based on size.
This fee was raised 30%. The second leg is a fee based on a per-ton
emission fee which is capped to not exceed certain levels. This fee cap
was raised 30%. Finally, there is a fee for service based on the amount of
Title V work performed on a specific facility. This fee also is capped not
to exceed certain levels. The cap was raised from $7,500 to $20,000. An
addition the original fee rule included a short fall provision with a sunset
clause. This portion of the rule is being deleted since it is no longer
active. The rule will now bring in approximately two million dollars. The
DEQ will be watching program costs and fee assessments to ensure
enough fees are being collected and spent appropriately. Senator Bair
asked for clarification on the percent of emissions per year and the
businesses who are affected by the rule. Mr. Bauer explained the rule
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applies to larger facilities in Idaho, otherwise known as Title 5 companies.
A Title 5 designation means that the company produces 100 tons per year
of emissions. Examples include JR Simplot Company, Amalgamated
Sugar, Monsanto, Potlatch, and Micron.

Roy Eiguren, Attorney representing Amalgamated Sugar Company LLC,
stood in support of the rule.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Bair moved to adopt docket 58-0101-0303. The motion was
seconded by Senator Werk. The motion carried by voice vote.

Relating to Rules for the Control of Air Pollution In Idaho

Martin Bauer, Administrator, Air Quality Program, ldaho Department of
Environmental Quality, detailed the reasons for the proposed rulemaking
as part of settlement of a lawsuit. Experts employed by the Department of
Environmental Quality (DEQ), Idaho Conservation League (ICL) and the
Idaho Dairymen Association, agreed on the amount of dairy cows needed
to trigger ammonia emissions of one hundred ton per year. Ammonia is
the air contaminant emitted in the largest quantity from a dairy. The rule
addresses only the control of ammonia emissions, utilizing best
management practices (BMP’s) from dairies. This rule does not address
odor or any other air contaminant. As a result of implementing some of
the BMP’s, however, there will likely be a co-benefit for the control of
other air contaminants. Through research and expertise obtained by and
from DEQ, Idaho State Department of Agriculture (ISDA), and the
University of Idaho, a list of the BMP’s used nationwide was developed,
and numerical values for the amount of control of ammonia were
established for each BMP. An arbitrary value of 20 was assigned to the
BMP with the greatest control of ammonia emissions and all other BMP’s
were scaled from that value. The University of Idaho has finalized a BMP
definition and assumption document that outlines how the values were
assigned. This document went through the University of Idaho peer
review process and was published through University of Idaho. This rule
requires all dairies of the sizes listed in the table (in section 761) to obtain
a permit by rule, regardless of when they were constructed. This will
cover new proposed dairies and existing dairies of the sizes listed in the
table, as well as existing smaller dairies that become large enough to
trigger the thresholds listed in section 761. There is an exemption, for up
to one year, for a small dairy that triggers the size threshold solely
because of an emergency. Dairies that are subject to this rule must
employ BMP’s sufficient to total at least 27 points to comply with this rule.
This rule offers the flexibility to the dairyman of the type of BMP’s used
based on market, weather, location, or other unique conditions at each
dairy. The table in section 764 outlines the BMP’s, the amount of points
associated with that BMP, and the method the inspector will use to
determine compliance. Compliance/compliance assistance for this rule is
being conducted by the ISDA through a Memorandum of Understanding
(MOU) with DEQ. Ultimate enforcement authority will remain with DEQ.
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This will allow ISDA to work with dairies to attain compliance, but if/when
a dairy is recalcitrant in attaining compliance, the case will be referred to
DEQ for enforcement. The participants in the negotiated rule making have
agreed to revisit this rule each year for the following three years to review
the effectiveness of the rule, any new technologies available, the
numerical values of BMP’s, new studies or science developed regarding
emissions factors, and the total compliance value of the rule, and make
appropriate changes as needed. Senator Kelly asked if the rule only
applies to ammonia emissions, and, what other types of air pollutants are
present. Mr. Bauer explained that while hydrogen sulfide, multiple
organic compounds, and other particulate matter are emitted, ammonia
triggers 100 tons per year. Senator Kelly asked why the other pollutants
are not being regulated. Mr. Bauer stated that by controlling the
ammonia they may experience a co-benefit since ammonia is emitted in
the largest amount. Senator Darrington asked what size an area has to
be before the rule kicks in. Mr. Bauer reviewed the table relating to
“animal unit” as well as the sections referring to land applications.
Senator Kelly asked for clarification regarding the Memorandum of
Agreement (MOA) with DEQ), i.e., what types of reporting/communication
are taking place and does the public have access to the data. Mr. Bauer
responded that dairymen have to come to DEQ to obtain a permit and the
ISDA perform the inspections. The DEQ monitors the results of an
inspection closely and the public has access to this information.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Hammond moved to adopt 58-0101-0502. The motion was
seconded by Senator Bair. The motion carried by voice vote.

Relating to Rules for the Control of Air Pollution In Idaho

Martin Bauer, Administrator, Air Quality Program, Idaho Department of
Environmental Quality, deferred to Mike Edwards, State Implementation
and Maintenance Coordinator, Idaho Department of Environmental
Quality. Mr. Edwards reviewed the details of the Department of
Environmental Quality (DEQ) as being tasked with developing a plan to
address Regional Haze in Class | Wilderness Areas within Idaho and
other Class | areas impacted by Idaho by December 17, 2007 as required
by the Federal Clean Air Act, Regional Haze Rule, 40 CFR 51.308. The
intent of the Regional Haze Rule is to reduce the impacts of manmade
visibility impairing pollutants on Class | areas by 2064. The first
implementation plan will cover the time period from 2008 through 2018.
The plan will set “Reasonable Progress Goals” and develop control
strategies to attain said goals. Through the negotiated rule process, rules
were drafted that provide DEQ with the authority to develop “Long-Term
Strategies” for making reasonable progress toward improving visibility in
mandatory Class | Federal Areas. The proposed rule also provides DEQ
with the authority to establish “Reasonable Progress Goals,” based on
emission reduction control strategies identified through the “Long-Term
Strategies” and the implementation of Best Available Retrofit
Technologies (BART), in order to obtain the goals and satisfy other
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requirements under 40 CFR 51.308 and Subpart P -- Protection of
Visibility requirements. The text of this rule was developed by DEQ in
conjunction with a negotiating committee made up of persons having an
interest in the development of this rule including industry representatives,
federal land managers, and public officials. Senator Darrington asked
how it works when Idaho takes privacy over a program such as this, and
the Environmental Protection Agency (EPA) approves our plan,
specifically, is compliance regularly audited against our plan. Mr.
Edwards stated the rule requires, at 5 year intervals, the reasonable
progress goals be used as indicators, i.e., that is how the EPA determines
whether or not we are meeting our goals. Vice Chairman Broadsword
asked if it is going to take more DEQ personnel to implement this
program. Mr. Edwards stated this has become his job as the State
Implementation Plan (SIP) Coordinator, and through the program, he
hopes other non-attainment SIP’s can be avoided by watching
background concentrations and taking care of issues before they happen.
Although this specific process will increase workload, hopefully it will
change the way we work and alleviate costs.

Supporting documents related to this testimony have been archived and
can be accessed in the office of the Committee Secretary.

Senator Werk moved to adopt 58-0101-0601. The motion was seconded
by Senator Kelly. The motion carried by voice vote.

Relating to Rules for the Control of Air Pollution In Idaho

Martin Bauer, Administrator, Air Quality Program, ldaho Department of
Environmental Quality, stated although this rule incorporates, by
reference, federal rules into our state rules, this rule also specifically
exempts certain federal regulations from incorporation by reference. For
instance, this rule omits the clean unit and pollution control project
provisions vacated by the federal court. This rule also omits federal
register publications regarding coal fired utilities. By omitting publications
regarding coal fired utilities, the Department of Environmental Quality
(DEQ) is responding to the motion made by the board in June, as well as
Governor Risch’s executive order signed October 4, 2006, directing DEQ
to opt Idaho out of the mercury cap and trade program. Senator Kelly
asked how this rule affects sources that provide power to themselves for
production. Mr. Bauer explained that this rule, along with the Clean Air
Mercury Rule (CAMR), are specifically related to the electric utility
generators. Under 40 CFR 60.24, that is defined as any facility
generating greater than 25 megawatts that sells power to the grid, i.e.,
sources that create power for their own use are not regulated by this rule.
Senator Kelly asked if we can opt back in again. Mr. Bauer suggested
that we can opt back in and between the two rules, we have preserved
our ability to opt back in with state-specific rules. Had no action been
taken, the federal rules would have automatically applied to Idaho.
Senator Kelly asked if there were plans to begin proceedings in order to
opt back in. Mr. Bauer responded the board has asked for the negotiated
rulemaking process to begin after the legislative session ends (for opting
back in). Vice Chairman Broadsword asked if the adoption of these
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rules would change the decision to opt in. Mr. Bauer stated that it would
not. Senator Darrington asked if the gasification process results in any
mercury emissions that would be prohibited by these rules. Mr. Bauer
explained the coal gasification process itself does create mercury
emissions but depending on what they did with that would determine how
the rules apply, i.e., if the gas is created for low sulfur diesel, that action is
not prohibited by this rule, however, if the coal gasification is used to sell
power to the grid, then it falls under this rule. Senator Kelly inquired
about the details of the “new” negotiated rulemaking. Mr. Bauer
commented thought has not yet been put into the forthcoming rulemaking.
It is estimated that a meeting of the minds will review the energy plan that
just came out in addition to any related legislation that has been
developed during the 2007 session. It is also estimated that the
rulemaking will be heated to some degree and the time line would entail at
least one year. Senator Kelly voiced her concern regarding the
suggestion that DEQ (solely) was to guide the primary direction of the
rulemaking. Mr. Bauer responded the DEQ would like to examine
legislative/interim committee issues and then amass all of the ideas; once
it is decided the direction we would like to go as a state, negotiated
rulemaking would be entered into. Toni Hardesty, Director, Idaho
Department of Environmental Quality, clarified that the board put forward
a two-part motion, directing DEQ to develop mercury-related rules. The
board believes it is appropriate to 