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The Cost of Representation
Compared to the
Cost of Incarceration

How Defense Lawyers Reduce
The Costs of Running the
Criminal Justice System

the “obvious truth” that a lawyer is a necessity and
not a luxury when a defendant faces a criminal
charge.' While the need for the assistance of counsel
may have been obvious to the Court, legislators have
not always seen things quite so clearly. The reluctance
to adequately fund indigent defense is undoubtedly

r ifty years ago the U.S. Supreme Court recognized
E

based on an unwillingness to
spend money on attorneys to
represent defendants who are
perceived as most likely guilty.
Providing defendants with repre-
sentation is therefore seen as a
waste of money; attorneys will
only delay the inevitable and will
make the criminal justice system
less efficient. Indigent defense
providers have typically respond-
ed to this sort of prejudice by
pointing out that every defen-
dant is presumed to be innocent
and is entitled to due process of
law. While that is certainly true,
those arguments too often fall on
deaf ears.

In addition to arguing that
representation  provides an
immeasurable benefit to a defen-
dant and the quality of justice he
receives in court, indigent defense
providers are now communicat-
ing the fact that representation
provides a measurable benefit to
society. The lack of adequate
funding for indigent defense not
only erodes the public trust in the
criminal justice system, but it
contributes to the high incarcera-
tion rate. An increasing body of
research into the role and func-
tion of defense attorneys in the
criminal justice system suggests
that inadequate funding for indi-
gent defense results in higher
incarceration costs. This research
suggests that underfunding indi-
gent defense does not save the
state money. The criminal justice
system is just that — a system.
When one component of that system is not well main-
tained, the entire system functions less efficiently.

Adequately resourced defense attorneys increase
the effectiveness of the entire justice system. “When the
system includes well-trained public defenders, cases
move faster (helping the court manage growing case-
loads), and the system tends to generate and implement
innovative programs.” The interconnectedness of the
criminal justice system requires that every person oper-
ating within that system have access to adequate
resources in order to ensure a just result.

With that in mind, there is a growing recognition
of the correlation between government spending on
indigent defense and incarceration costs. A Justice
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Policy Institute report entitled System
Overload: The Costs of Under-
Resourcing Public Defense identified
five ways in which the poor quality of
public defense can increase incarcera-
tion costs: (1) more pretrial detention
for people who do not need it; (2)
increased pressure to plead guilty; (3)
wrongful convictions and other errors;
(4) excessive and inappropriate sen-
tences; and (5) increased barriers to
re-entry.’ The choice for policymakers
is a simple one — either spend the
money necessary to ensure that every
defendant has an adequate defense, or
continue to pay the costs associated
with a criminal justice system that
incarcerates one out of every 100
adults in the country.*

The Sooner Counsel Is
Provided, the Better

Several studies demonstrated the
importance of providing counsel at a
defendant’s first appearance before a
judicial officer who has the power to
take away the defendant’s liberty. It is at
this critical stage of the proceeding
where representation can influence the
outcome of a case and where effective
Tepresentation leads to greater efficien-
cy and more accurate results.

Do Lawyers Really Matter? The
Empirical and Legal Case for Attorneys
at Bail studied the effect that lawyers
have on pretrial release decisions in
Baltimore, Md.? The study concluded
that (1) having defense attorneys at the
first appearance results in defendants
being released on their own recogni-
zance twice as often than if they were
unrepresented, and (2) bail is reduced
four times as often for the remaining
defendants. This translates into a 20
percent reduction in the average
amount of time spent in jail per defen-
dant. Having representation at the ini-
tial appearance means that fewer defen-
dants will be held in custody unneces-
sarily, and that will help reduce the high
costs of incarceration. The end result is
that whatever it might cost to have
defense counsel present at a first
appearance, in the end, defense attor-
neys pay their own way.

A study released in 2012 by the
New York City Criminal Justice Agency
entitled A Decade of Bail Research in
New York City documents how defen-
dants who are incarcerated pretrial
have worse case outcomes than defen-
dants who are allowed to remain at lib-
erty. The study found that defendants
who are detained pretrial are more like-

WWw. NACDL.ORG

ly to be convicted, if convicted they are
more likely to be sentenced to incarcer-
ation, and if incarcerated their sen-
tences are likely to be longer.® These
findings suggest that the decision to set
bail not only imposes greater pretrial
incarceration costs but also results in
“higher postconviction incarceration
costs due to the increase in the average
length of sentence.

Delaying the appointment of
counsel does not make financial sense,
but it also does not make sense if the
goal is to ensure the accuracy of the
adversarial system. Defense counsel
needs to be able to conduct an investi-
gation into the facts of the case, and the
best time to do that is immediately fol-
lowing the defendant’s arrest. As time
passes, witnesses become more difficult
to locate and their memories fade.
Physical evidence may be lost or begin
to deteriorate. If we expect the adver-
sarial system to function properly, there
is simply no reason to give the prosecu-
tion a head start by delaying the
appointment of counsel.

innocent defendants to prison ended up
costing taxpayers $13 million.® The
director of Michigan’s State Appellate
Defender Office estimated that over a
period of five years the underfunding of
indigent defense led to nearly $70 mil-
lion in unnecessary incarceration costs.
This estimate leaves out the additional
costs associated with appellate litigation,
which includes the cost of appellate
defense counsel and prosecutors as well
as appellate courts."

The Kentucky Department of
Public Advocacy’s Post-Trial Division
identified 14 wrongful convictions in
which defendants collectively spent
approximately 112 years in jail before
having their convictions overturned."
For the defendants who have been
wrongfully convicted, it is impossible to
put a price on those lost years, but there
is a very real price to be paid by taxpay-
ers. A Vera Institute of Justice Report
entitled The Price of Prisons: What
Incarceration Costs Taxpayers estimates
that it currently costs Kentucky $14,603
a year to house an inmate.?

The adversarial system breaks down

The early appointment of counsel
benefits not only the defendant
but the entire criminal justice system.

Better to Get It Right

The First Time

Underfunding indigent defense in-
evitably leads to excessive caseloads for
defense attorneys.” Like everyone else,
when defense attorneys do not have the
time or resources necessary to do the
job properly, mistakes will be made.
Everyone pays a price for these mis-
takes. A 2011 report by the Better Gov-
ernment Association and the Center on
Wrongful Convictions at Northwestern
University, entitled A Tale of Lives Lost,
Tax Dollars Wasted and Justice Denied,
concluded that wrongful convictions in
85 Illinois cases since 1989 had cost tax-
payers $214 million.?

Faces of Failing Public Defense
Systems:  Portraits  of  Michigan’s
Constitutional Crisis, a report prepared
by the ACLU in 2011, documents the
exoneration of 13 defendants who were
convicted because of attorney errors
directly attributed to the inadequate
funding of Michigan’s county-based
indigent defense system. Sending the 13

when the defense is underfunded; it
becomes both inaccurate and inefficient.
U.S. Attorney General Eric Holder noted
the consequences of underfunding pub-
lic defense: “When defendants fail to
receive competent legal representation,
their cases are vulnerable to costly mis-
takes that can take a long time to correct.
Lawyers on both sides can spend years
dealing with appeals arising from tech-
nical infractions and procedural errors.
When that happens, no one wins"

Finding Cheaper and
Safer Options

The active participation of defense
counsel from the inception of a case
ensures that defendants will have access
to diversion programs, which are typi-
cally much cheaper and more effective
at reducing recidivism than incarcera-
tion. Defense attorneys are in the
unique position to effectively identify
defendants who have substance abuse
issues or mental health issues. A nation-
al study of people in jails across the
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country found that 68 percent of peo-
ple in jails suffered with dependence or
abuse of alcohol or drugs." According
to a report from the Vera Institute of
Justice Substance Abuse and Mental
Health Program, 33 percent of adult
D.C. residents arrested had some indi-
cation of a mental health need, but
criminal justice agencies failed to iden-
tify this need 46 percent of the time.”
Early involvement in a defendant’s case
increases the likelihood that defense
attorneys will be able to identify defen-
dants with substance abuse issues or
mental health problems and can begin
to seek appropriate treatment options
for them.

In addition, many jurisdictions
are seeking to implement evidence-
based practices when making determi-
nations regarding pretrial release. In
the report Philadelphia’s Crowded,
Costly Jails: The Search for Safe
Solutions, researchers estimated that
the city of Philadelphia spent seven
cents out of every tax dollar on hold-
ing people in its jails.'" In an effort to
reduce the overall jail population, the
report made recommendations that
included expanding options for divert-
ing cases away from the courts and
creating a broader range of pretrial
services.

A 2010 study, Baltimore Behind
Bars: How to Reduce the Jail
Population, Save Money and Improve
Public Safety, concluded that it costs
$100 a day to hold a person in custody
in the Baltimore Detention Center, but
providing pretrial release services to
defendants would cost only $2.50 per
person per day.” Defense counsel is
once again in a position to provide the
court with the type of information
that will lead to more rational condi-
tions of release or detention.

The Real Costs of
Incarceration

The studies referenced identify the
short-term savings associated with a
reduction in incarceration rates; how-
ever, there is also evidence to suggest
that there are long-term financial bene-
fits associated with a reduction in the
incarceration rate. A 2010 study by the
Pew Center on the States entitled
Collateral Costs: Incarceration’s Effect on
Economic Mobility found that incarcer-
ation carries significant and enduring
economic  repercussions. Former
inmates work fewer weeks per year,
earn less money, and have limited
upward mobility. Past incarceration
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was found to reduce subsequent wages
by 11 percent, cut annual employment
by nine weeks, and reduce yearly earn-
ings by 40 percent.”

The Texas Criminal Justice
Coalition’s 2010 report, Costly
Confinement and Sensible Solutions:
Jail Overcrowding in Texas, concluded
that long waits in jail lead to a loss of
employment and housing for defen-
dants, which contributes to recidivism.
The report emphasized the important
role counsel plays in helping a defen-
dant navigate the criminal justice sys-
tem and called for representation prior
to a defendant’s first appearance or
plea negotiations. It determined that
public defender programs not only
increase the quality of indigent defense
services but also have cost benefits.
Defense attorneys have the ability to
significantly reduce the number of
days between an individual’s arrest
and trial. This reduces the unnecessary
and harmful collateral consequences
of job and housing loss, promotes
family stability, and lowers substantial
jail costs and overcrowding.”

While there are certainly costs
associated with incarceration for both
the defendant and the state, there are
also costs imposed by a conviction —
even a conviction that does not result
in incarceration. A survey of statutory
collateral consequences of conviction
in Kentucky identified adverse conse-
quences in the following areas: civil
rights, civil liberties, parental rights,
public offices and officials, profession-
al or occupational licenses, employ-
ment and employment benefits, appli-
cations and disclosures, licenses and
permits, penalty enhancements, sex
offender registration, contractual rela-
tions and, lastly, disqualification as an
heir or beneficiary.”

The Choice Between
Representation and
Incarceration

Ultimately, the early appointment
of counsel benefits not only the defen-
dant but the entire criminal justice
system. The involvement of the attor-
ney leads to a more reasoned bail
determination that will reduce the
costs of pretrial detention. It allows the
attorney to identify the defendant who
would benefit from alternatives to
incarceration such as drug or alcohol
treatment programs, which are less
costly and more effective at reducing
recidivism than incarceration. Early
appointment of counsel also permits

the defense to conduct a prompt inves-
tigation of the case, which helps the
defendant make an informed decision
regarding whether or not to enter into
a plea bargain. This in turn leads to
greater efficiency that reduces court
costs. It allows for the preservation of
evidence, which enables the defendant
to prepare and present an adequate
defense, thereby increasing the accura-
cy of the trial outcome and reducing
the possibility that an innocent defen-
dant will be incarcerated.

The reality is that defense attor-
neys reduce incarceration costs,
increase efficiency, and increase the
accuracy of the criminal justice sys-
tem. Defendants benefit, society bene-
fits, and even the victims of crime ben-
efit by having their complaints
resolved quickly and accurately. The
Court of Appeals of Kentucky stated:
“It is in the public interest that the
administration of criminal justice pro-
ceed fairly, impartially, expeditiously,
and efficiently.”

There can be no doubt that declin-
ing revenues have forced states to make
cuts in essential services. When faced
with these harsh economic realities, the
question that is usually posed by legis-
lators to advocates for the right to
counsel is, “How can we afford to give
poor people lawyers?” Based on the
empirical evidence, the simple response
is, “How can we afford not to?”
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