
Report of the Interim Administrative Hearing Officer Committee (2016)

Charge of the Committee

To undertake and complete a study of potential approaches to mitigating the risk of bias in contested

case proceedings including, but not limited to: the assignment of agency directors, boards and

administrative hearing officers for the conduct and decision of contested cases; the appointment and

compensation of administrative hearing officers; and appropriate means to mitigate actual and

perceived bias, conflicts of interest and any other factors undermining the actual and perceived

unfairness of contested case proceedings.

Meetings of the Committee

The Committee met in Boise on September 20, October 25 and November 21.

During the September 20 meeting, the committee heard personal remarks relating to administrative

hearings in Idaho from the Hon. Chief Justice Jim Jones, Idaho Supreme Court. Mr. Rakesh Mohan and

staff from the Office of Performance Evaluations (OPE) reported on OPE's February 2016 Report-Risk

of Bias in Administrative Hearings. Senator Jim Rice provided the committee with remarks relating to

constitutional concerns about present practices and Professor Richard H. Seaman, University of Idaho,

College of Law, offered an academic perspective on administrative hearing options for the state of

Idaho. The committee also received input from invited members of the legal community and individuals

involved in administrative hearing matters.

During its October 25 meeting, the committee received testimony from a number of agencies relating to

various administrative hearing processes and hearing officer training approaches. Specifically, the

committee heard from the Idaho Department of Labor, The Office of the Attorney General, the Idaho

Department of Health and Welfare, the Bureau of Occupational Licenses and the Idaho Transportation

Department. In addition, the committee received a budget perspective from Mr. Keith Bybee, Principal

Budget Analyst with the Legislative Services Office, and a presentation relating to central panels from

the Hon. W. Michael Gillette, Senior Status Appellate Judge for the State of Oregon, Shareholder in

Schwabe, Williamson and Wyatt, and Faculty for the National Judicial College since 1980.

The committee conducted discussions during the November 21 meeting relating to the formulation of

findings and recommendations. Based on those discussions, the Administrative Hearing Officer Interim

Committee makes the following findings and recommendations:

Findings:

1. Idaho's Administrative Procedures Act, with regard to contested cases, is in need of updating

with the Model State Administrative Procedure Act (by the National Conference of

Commissioners on Uniform State Laws) serving as a basis; to include provisions of the Model Act

relating to subpoenas and discovery, and to provide a more clearly defined judicial review

process.



2. The current administrative review process fails to provide sufficient safeguards to all parties and

interests, which invites the potential for bias. Improved safeguards should include discovery

alternatives, a code of ethics, improved clarity regarding judicial review, and training.

3. The Legislature should make a separate statutory policy decision as to where the Fair Hearing

Unit should be housed.

Recommendations:

1. The Committee proposes legislation that addresses adoption of provisions of the Model State

Administrative Procedure Act (by the National Conference of Commissioners on Uniform State

Laws) as set forth in Sections 1 - 31 of LSO legislation identified as draft KAG 021 (November 11,

2016 9:43 a.m.), as well as potential amendment to certain definitions set forth in section 67-

5201, Idaho Code, with a number of details to be determined. A subcommittee consisting of

Senator Davis, Senator Burgoyne, Representative Luker and Representative Gannon, should be

formed to work out the details of the legislation.

2. The Committee recommends that the 1st Regular Session of the 64 Idaho Legislature approve a

reconstructed Administrative Hearing Officer Interim Committee to examine and make

recommendations regarding contested case reforms including but not limited to:

a) The potential of creating a central panel of hearing officers or administrative law

judges;

b) The determination of where such a central panel would be located; and

c) The determination of the types of agency contested cases that should be exempted

from such a panel.


