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HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
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Wednesday, January 13, 2016
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Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

None

GUESTS:

Jim Woodward, Self.
Chairman Wills called the meeting to order at 1:30 PM.
Chairman Wills welcomed the committee and those in attendance. He introduced
the returning committee secretary, Katie Butcher, the House Page, Chantel Wills,
a Rocky Mountain High School senior and Dzenita Spiodic, an intern from Boise
State University.
Vice Chairman Dayley, in charge of the Rules Review, explained all of the rules
would be heard before the full committee.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 1:46 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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PLACE:
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MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Perry

GUESTS:

Rick Bollar, Judiciary; Mike Oths, Magistrate Judges Association; Kent Merica,
Magistrate Judges Association; Anna Eckhart, Magistrate Judges Association;
Jayme Sullivan, Magistrate Judges Association; Barry Wood, Idaho Supreme Court.
Chairman Wills called the meeting to order at 1:31 PM.
Senior Judge and Interim Deputy Admin. Director of the Courts Barry Wood
addressed the committee and summarized today's presentations and briefly
explained the integrated judicial system.
Fourth District Judge Michael Oths, addressed the committee and provided an
overview of Idaho's magistrate division, which he describes as the nexus for the
public and the judicial system. In 2015 over 355,000 cases were filed in Idaho and
ninety-six percent were filed in Magistrate Court. Magistrate Courts have a diverse
case load, varying from initial felony proceedings to divorces. Idaho's Magistrate
Court is unique because it oversees all of the following: initial proceedings for
felony cases, misdemeanors from start to finish, child protection cases, juvenile
cases, divorce cases, guardianship cases, conservatorships, probate cases, small
claims cases, and civil cases. There are ninety-one Magistrate Judges in Idaho,
with at least one Magistrate Judge per county. Each Magistrate Judge is appointed
by the Magistrate Commission.
First District Judge Anna Eckhart, addressed the committee regarding Idaho's
child welfare system and the Child Protective Act. In 2012, Idaho's child welfare
system was ranked number one in the nation by the Foundation for Government
Accountability. Each state and the District of Columbia was evaluated on how
quickly they reacted to abuse allegations, whether they made sure abused children
were put in safe, permanent homes quickly, whether foster care settings were
supportive, safe, home-like and stable, and the work each state did to reduce
abuse and neglect.
A child protection case begins with a law enforcement officer choosing to shelter
a child from an unsafe situation. Once the case if filed the Magistrate Judge is
required to hold a hearing within 48 hours to determine whether reasonable ground
exists to support the allegations and whether the child should return home. The
Magistrate Judge is then required to have a trial within 30 days, a Case Plan
hearing 30 days following the initial trial and review hearings no less than every six
months after that.

Federal funding depends on how well Idaho Judges comply with the requirements.
Child protection files are audited and if a Judge makes an error, the children will
lose their funding. The Guardian Ad Litem program exists in each district and in
2015 Guardian Ad Litem volunteers contributed 18,118 hours. Two thirds of the
funding used for training these volunteers is determined by the legislature and
the remaining third comes from community donors. The Department of Health
and Welfare received over 22,000 referrals in fiscal year 2015 and 8,983 of those
cases were investigated.
Second District Judge Kent Merica, addressed the committee regarding the
role Magistrate Judges play in family law and domestic relations. Criminal work
comprises approximately twenty-five percent of a magistrate's case load. With the
assistance of the legislature the Judicial system has implemented in all seven
judicial districts, two programs, the Family Court Services program and the Court
Assistance program.
The Family Court Services program manager screens cases, identifies issues and
assists Judges and families with a swift resolution while reducing conflict. The Court
Assistance Office provides uniform pleadings to give to individuals who wish to
represent themselves. This provides the framework for these individuals to properly
present their case. Most recently, the Family Court Services program manager and
the Court Assistance Office have been collaborating to help individuals prepare the
correct forms and calculations so they are fully prepared when they appear in court.
Fifth District Judge Mark Ingram, addressed the committee regarding his role
as a juvenile corrections judge in multiple counties and the role the magistrate
judges have played in reducing the number of juvenile cases filed. Tremendous
progress has been made in juvenile corrections since the 1995 passage of the
Juvenile Corrections Act. Since 2011, the number of filings of juvenile cases and
the number of children committed to the State's custody have declined. Presently, if
a victim consents, facilitated conferences are happening between the victim and
the offender. Frequently, these conferences result in the victim choosing to help the
juvenile offender. The system is seeking to be more data driven, in order to look at
individual programs and providers to measure the success they are having with the
resources and responsibilities they have.
Fifth District Judge Rick Bollar, addressed the committee regarding domestic
violence courts. Domestic violence courts were established in 2002. These
courts seek to enhance victim safety, increase the level of offender accountability,
provide effective case management by assignment of cases to a single judge and
coordinate information for families with multiple cases in both the civil and criminal
courts. Domestic violence courts process domestic violence cases; protection
order cases; related divorce, custody, child support; as well as, family violence
criminal misdemeanor cases.
The Domestic Violence Court's objective is to provide a safe environment for
families at risk, to create coordinated responses to family issues, and to avoid
separate judges providing different rulings and orders which can result in confusion
and have negative consequences for the family. Currently there are six Statewide
Domestic Violence Court Coordinators in the state. Offenders in Domestic Violence
Court are held to a higher level of accountability because of the frequency of
reviews, as well as the concentration and attention of a single judge who can
monitor their compliance with court orders and oversee treatment programs.
Domestic Violence courts allow victims to have a greater voice.
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Third District Judge Jayme Sullivan, addressed the committee regarding
criminal law cases in Magistrate Court. Criminal cases begin and often end in
the magistrate division. Magistrate Judges are also charged with insuring the
defendant understands the charges against them and their access to council.
The Magistrate Judge will determine whether the defendant qualifies for a public
defender and insures each defendant has meaningful language access to the
courts. Magistrate Judges are the gate keepers of the District Courts, and they
manage full misdemeanor dockets and jury trials. Magistrate judges are on call
every day, all day, in order to be available to sign search warrants and conduct
probable cause hearings on weekends.
Seventh District Judge Ryan Boyer, addressed the committee and gave a brief
overview of Idaho's problem solving courts. Problem solving courts are probations
for criminal defendants with intense involvement by a treatment team. The problem
solving court and treatment team are under the direction of a judge who holds
weekly status hearings to discuss the defendant's progress. Not every criminal
defendant is entitled to be a participant in a problem solving court. Whether they
should be a participant is decided based on the defendant's disposition and if they
are amenable to treatment.
In response to questions from the committee, Judge Eckart, clarified the first goal
in domestic violence cases where a child has been removed from the home, is to
reunify the child and their parents. Reunification happens in the majority of cases
heard. However, there are a small percentage of cases when reunification is not
possible and the parental rights are terminated.
In response to questions from the committee, Judge Ingram, explained the
decrease seen in juvenile filings was not based on Idaho's demographics. It is a
decline in the number of kids committing delinquent acts, in Idaho and nationally.
This is due, in part, to more effective out of court programs to assist with resolutions.
Additionally, schools are re-evaluating disciplinary responses. It is estimated that
100% of girls who are in the state's custody have some history of sexual abuse. It
is clear to the Magistrate Courts how cases often tie together. They have identified
children in these circumstances who are identified as cross over kids. An example
is a child who is currently in child protection and in the juvenile correction system.
These cases are extremely difficult and terribly expensive because children who
have a history of this kind of abuse are not amenable to treatment. Magistrate
Judges are working to review files of children who are identified as cross over kids,
in order to determine what can be done and when it needs to be done so that they
can help facilitate the best outcome for the child. If the missed opportunity for better
interventions can be identified, it may ameliorate further complications and the
potential outcome is a far better outlook for these kids. It can be safely predicted, as
early as the prenatal level, which parents would be able and best suited to nurture
and care for their kids. On a global level, it is important to begin assisting the health
care system identify the parents who are unable to provide care or are not well
suited to nurture these kids and begin providing them with skill based training in
order to provide the best possible outcome for these kids.
Chairman Wills requested that all members of the committee review the minutes.
ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 3:03 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
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Thursday, January 21, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
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None

GUESTS:

Victor McCraw, Idaho POST; Russ Wheatley, ISP; Dawn Peck, ISP; Leila McNeill,
ISP; Ross Gutterud, Idaho Licensed Beverage Association (ILBA); Susan Jenkins,
ILBA; Andrea Sprengel, Correctional Industries; Karin Magnell, Correctional
Industries; Alan Anderson, Correctional Industries; Carlie Foster, Lobby Idaho;
Mary Schoeler, Parole Commission; Jack Carpenter, Parole Commission; Brad
Hunt, OARC; Adam Jarvis, DFM.
Chairman Wills called the meeting to order at 1:30 PM.
Chairman Wills appointed Reps. Scott and Wintrow to proof read the minutes.
Chairman Wills turned the gavel over to Vice Chairman Dayley.

DOCKET NO.
11-1003-1501:

Dawn Peck, presented Docket No. 11-1003-1501, Rules Governing the Sex
Offender Registry. This rule is to determine if sex offenders need to register in
Idaho. This rule change defines the process for those offenders looking to possibly
work or live in Idaho to determine if they will need to register. The catalyst for this
change was from an Idaho Supreme Court Ruling. The Supreme Court stated
there is a mechanism in place for sex offenders who already reside, work or are
students in Idaho. The Court noted there should be a process for those who had
not yet moved to Idaho or began work in Idaho. This rule change is presented to
provide the process for this to happen.

MOTION:

Rep. McCrostie made a motion to approve Docket No. 11-1003-1501. Motion
carried by voice vote.

DOCKET NO.
11-1101-1501:

Division Administrator Victor McCraw, Idaho Peace Officer Standards and Training
Council (POST), presented Docket No. 11-1101-1501, Rules of the Idaho Peace
Officer Standards and Training Council. The mission of POST is to develop skilled
law enforcement professionals who are committed to serving and protecting the
people of Idaho. This rule is intended to assist POST in accomplishing their mission
by maintaining standards of competence and character for the men and women
they certify to carry out their various public safety duties. Additionally, these rules
clarify the required standards for maintaining certification, allowing POST to be
certain they have the right people in these positions, while upholding public trust
and law enforcement professions. Mr. McCraw reviewed the changes in the rule.

The changes do the following: brings POST into compliance with the FBI criminal
fingerprint check restrictions; clarifies the certification qualifications regarding
past misdemeanors and past decertifications in Idaho and other states; removes
language prohibiting POST from considering misdemeanor convictions related to
sex crimes, crimes against children and vulnerable adults; clarifies the certification
requirements regarding past misdemeanor convictions within 10 years; eliminates
the need for physical readiness or agility testing for certified individuals planning to
return to the profession or seeking recertification; and eliminates the requirement
for students to live on campus during their academy sessions. Additionally, there
are substantial changes to a POST instructor's description of duties, certification
process and record keeping requirements.
In response to a question from the committee, Mr. McCraw explained the FBI has
ruled they will not recognize POST in their definition of a law enforcement agency
for the administration of justice. Thus, the cost of background checks, previously
administered at no cost to POST, has now become an expense for POST. Each
agency already runs a background check on each participant. POST is not privy to
the information gathered by the agency; however, the agency can verify to POST
whether or not the individual is qualified by POST's standards. He said it was
imperative to strike the section saying a misdemeanor conviction wouldn't be basis
for rejection of an applicant because when it was added in 2014 it was overlooked
that this section included crimes against children and vulnerable adults. By striking
this section it will again allow POST to consider all violations when approving or
denying a certification.
Mr. McCraw addressed the rule change removing the closed campus requirement.
This allows POST and other agencies to expand their recruitment pool and accept
applicants who are local, and/or single parents. Rural students will continue to have
the option to stay on campus. Additionally, this will save POST funds.
In response to a question from the committee, Mr. McCraw confirmed, although
attendance is not expressly spelled out in the rules, attendance is required by
policy. Students commuting will not have a different attendance policy. Individuals
returning for recertification do not go through basic training, thus they are not
required to go through agility and physical readiness testing. This portion of the
rule removes the requirement for them to go through agility and physical readiness
testing, leaving it to the individual agencies to determine the individual's readiness.
Individuals who have not been in the profession for 8 years or longer must go
through basic training and agility and physical readiness testing again.
Mr. McCraw addressed the instructor certification changes. Presently POST
processes close to 3,000 certifications every year. This takes countless hours for
the instructor to fill out and submit requests for every topic they teach annually
and for POST to process every request with little to no quality control due to the
sheer volume. These rule changes accomplish the following: allows POST to
issue training credit for only those courses taught by at least one certified or
approved instructor unless otherwise designated in the rule; adds a provision for
non-punitive suspension of an instructor's certification for significant or repeated
deviation from POST training standards; eliminates exemptions for instructors;
reduces the instructor application documentation requirements; eliminates the
requirement for recertification as an instructor every year on every topic unless
those topics are classified as high liability training which includes shooting, fighting
or driving. The changes maintain and refine the current level of oversight, training
and recertification requirements for any high liability instructors. Additionally, this
rule establishes a 40 hour POST instructor development course to determine the
instructor candidate's proficiency in the discipline, as well as, whether they are
capable of teaching the discipline.
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In response to a question from the committee, Mr. McCraw explained a conducted
energy device instructor instructs in the use of a taser. Instructors are required to be
in compliance with the rule and the device manufacturer's instruction requirements.
MOTION:

Rep. Nye made a motion to approve Docket No 11-1101-1501. Motion carried
by voice vote.

DOCKET NO.
11-1104-1501:

Division Administrator Victor McCraw, Idaho Peace Officer Standards and Training
Council (POST), presented Docket No. 11-1104-1501, Rules of the Idaho POST
for Correction Officers and Adult Probation and Parole Officers. The changes in
this rule address the FBI's challenge of POST's use of free background checks.
This rule also addresses striking the physical fitness and agility recertification
requirements for correctional officers who have left the position for a short lapse of
time and are not required to go through basic training again. There is a specific
change for correction officers and adult probation and parole officers who are
recertifying and had originally certified at a time when fire arm handling was not
part of their basic training. These officers will be required to go through basic
certification to carry a firearm in order to recertify. Officers moving to Idaho are
allowed to challenge the requirement to go through basic correction academy in
order to work in the State of Idaho. This section has also had the agility portion
stricken and the basic fire arms handling added to their requirements. This section
requires applicants to disclose any decertifications.

MOTION:

Rep. Trujillo made a motion to approve Docket No. 11-1104-1501. Motion
carried by voice vote.

DOCKET NO.
50-0101-1501:

Business Operations Manager, Jack Carpenter, Idaho Commission of Pardons &
Paroles, presented Docket No. 50-0101-1501. He reviewed the changes, which
include removing infractions from the definitions of non-technical and technical
violation; providing Violation Hearing Officers the authority to impose sanctions for
the purpose of matching language placed into statute during the previous session;
implementing conditions and guidelines for a simpler and more transparent process
when an individual seeks to have their firearms restored; adding provisions for
confidential evaluations of substance abuse; clarifying the Executive Director's
authority to recall a decision; and, providing an additional explanation of conditions
of a parole contract including sanctions and rewards, all conditions must be in
writing and signed by the parolee.
The changes also clarify what constitutes excessive alcohol use, the wording has
been changed to mirror a standard condition of parole which states that no alcohol
use is allowed. These changes authorize violation hearing officers to implement
90/180 day sanctions without appearing before the Commission; and remove the
reference to institutional parole. The Commission requested the committee reject
changes made to sub-section 05 because the Commission may need to use this
section in regard to the 90/180 day sanctions for parole violators.
In response to a question from the committee, Executive Director, Sandy Jones,
Idaho Commission of Pardons and Parole, defined Institutional Parole. Institutional
Parole is a situation where a parolee is in custody on a different charge under a
different jurisdiction or authority, and they are serving time while on parole for a
separate charge. This requires the rules of parole to still apply to that person even
though they are in custody on a separate charge.
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Jack Carpenter, addressed the remaining changes which remove references
to staff progress reports which were never adopted or utilized by the parole
commission. Offenders have a self initiated progress report (SIPR) used to request
a reconsideration of a commission decision. He also said in 2006 a memorandum
of understanding was signed by the Governor, the Department of Correction and
the Parole Commission granting the Parole Commission the authority to comply
with the Foreign National Treaty. This process simply needed to be added to the
IDAPA rules.
MOTION:

Rep. Wintrow made a motion to approve Docket No. 50-0101-1501 with the
exception of Section 250 Subsection 05. Motion carried by voice vote.

DOCKET NO.
06-0102-1502:

Financial Manager, Andrea Sprengel, Idaho Correctional Industries, presented
Docket No. 06-0102-1502. This rule clarifies the definition of a private agriculture
employer. Per the request of the committee in 2015 this rule removes "shall" and
replaces it with "will", "must" or "may".

MOTION:

Rep. Trujillo made a motion to approve Docket No. 06-0102-1502. Motion
carried by voice vote.

DOCKET NO.
11-0501-1401:

Capt. Russell Wheatley, ISP, presented Docket No. 11-0501-1401, Rules
Governing Alcohol Beverage Control. This proposed rule change is intended
to define the actual use requirement for owning a Idaho Liquor License. Liquor
licenses are in high demand and ISP has a priority waiting list, which contains at
least one entity that has been on the waiting list since 1975. Idaho has adopted
rules requiring liquor licenses be displayed prominently and be placed into, and
remain, in actual use. The challenge for ABC is actual use is not defined anywhere
in Idaho Code or rule. This change seeks to clearly define what actual use of
a liquor license constitutes. From 2014-2015 ABC litigated 17 cases involving
non-use of a liquor license. In one instance, ABC had evidence a licence had not
been in use for an entire calendar year and the property was vacant and listed
for sale. Opposing council stated their client had sold 5-10 drinks on one day in
consecutive months and argued this met the actual use standard. ABC does not
believe that is the intent of the actual use requirement. It is not ABC's intent to
establish a standard that is burdensome to the industry. ABC is seeking a minimum
requirement to keep liquor licenses in good standing. A clear actual use definition
will keep ABC and licensees from having to litigate this issue on a regular basis.
In the summer of 2014 ABC and members of the industry began the rule making
process and in October 2014 ABC published notice for negotiated rule making.
Comments and feedback were requested and anticipated but were not received. In
the spring of 2015, discussions with the industry continued and ABC tasked their
detectives with conducing a survey of small quota system liquor licence holders in
remote locations. These licence holders were asked how many days a week and
how many hours a day they were open. They were also asked how many liquor
drinks they sold per day, and if they experienced a busy and slow season, how
many liquor-by-the-drink sales were affected on per day sales. 60 surveys were
conducted and the results showed the fewest number of days open was four, the
fewest number of hours open per day was five, the fewest number of hours open
per week was twenty and the fewest number of liquor drinks sold per week was
thirty. Using this information, ABC determined the minimum requirements for actual
use should require the licence holder to be open twenty hours per week and have
twenty liquor-by-the-drink sales per week. Statute already requires newly issued
liquor licenses be used six days a week and eight hours a day.
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With this rule ABC is not dictating which days of the week a business must be open,
only that they have to be open for legitimate sales of liquor 20 hours per week. It is
up to each licensee to decide which hours they will be open to meet the minimum
20 hour requirement. ABC is attempting to adopt a standard that allows remote
businesses to operate within the confines of the rules, but also provides the agency
with an enforceable standard when liquor licences are not in actual use. When
liquor licenses are being used properly the State of Idaho benefits from revenue
from the purchase of liquor from the Idaho State Liquor Division (ISLD), the creation
of jobs, and tax revenue. Dormant liquor licenses provide none of these and cause
frustration for those on the priority waiting list.
ABC constantly receives complains pertaining to quota system licences not being in
actual use. When ABC becomes aware of a liquor licence not in actual use, a letter
is sent to the licensee reminding them there is a requirement for actual use of the
licence. If the licensee's closure is due to a loss or move of the physical licensed
premises the rule allows for 90 days to find suitable premises to prominently
display their liquor licence. The letter will contain a date by which they must be
operational and have legitimate sales. The Director has the authority to grant a 60
day extension if requested. Based on this, 90 days is the shortest period of time
ABC would use to calculate the sales per week under this actual use rule. This rule
does not affect specialty liquor licenses. The Idaho Licensed Beverage Association
(ILBA) is supportive of this rule. If this rule is adopted it will provide a much needed
clarification on what actual use of a liquor license constitutes for both regulators
and quota system liquor license holders.
In response to questions from the committee, Capt. Wheatley explained out of the
surveys conducted, no one is in jeopardy of losing their license if the proposed rule
were adopted. Audits using their liquor sales records are used to determine if the
actual use requirements are being met. The courts have held a liquor license is
not defined as property in Idaho because it is a license to do something that is
otherwise illegal without the license. The law limiting the number of licenses for
sale was adopted by the legislature and has been in Idaho Code for many years.
When a license is successfully revoked, it would go back into the quota pool and is
offered to the next person in line on the priority waiting list. Because a lapse is a
violation of their license, the license holder would not receive any compensation.
MOTION:

Rep. Wintrow made a motion to approve Docket No. 11-0501-1401.

SUBSTITUTE
MOTION:

Rep. Trujillo made a substitute motion to reject Docket No. 11-0501-1401.
In response to questions from the committee, Capt. Wheatley clarified no
operational business currently using their license would lose their license if this
rule was approved. Any licensee not using their license, would likely lose their
license. There are individuals being pursued for non-use of their liquor licenses
but without a clear definition of actual use, it has been impossible to revoke their
license. Without adopting the proposed rule, ABC has no standard to use when
responding to a challenge. A license holder who has received a notification has 90
days to become compliant and has the option to sell during those 90 days. Should
a license be revoked and go back into the pool, the state sells the liquor license
for $800, not for the current market value. A newly issued license has to remain
in use six days a week, eight hours a day, for six months and cannot be sold or
transferred for two years. The proposed rule is seeking to define actual use for
licenses outside of the initial six month period.
Ross Gutterud, owner of First National Bar and Regional Representative for ILBA,
expressed his support for the rule, as well as the support of the members of ILBA.
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VOTE ON
SUBSTITUTE
MOTION:

Roll call vote was requested on the substitute motion to reject Docket No.
11-0501-1401. Substitute motion carried by a vote of, 10 AYE, 7 NAY. Voting
in favor of the substitute motion: Reps. Luker, McMillan, Perry, Sims, Trujillo,
Cheatham, Kerby, Nate, Scott and Gannon. Voting in opposition of the
substitute motion: Reps. Malek, McDonald, McCrostie, Nye, Wintrow, Chairman
Wills and Vice Chairman Dayley.

DOCKET NO.
11-0501-1501:

Capt. Russell Wheatley, ISP, presented Docket No. 11-0501-1501, Rules
Governing Alcohol Beverage Control (ABC). This rule is a proposed change
pertaining to growlers. Requirements for sale and transportation of growlers
vary from state to state. In Idaho, growlers are recognized as an open container
because they do not have a factory seal, unlike wine or beer bottles. Finding a way
to seal growlers is extremely important in order to protect consumers. Presently, a
consumer will have their growler filled and place the container in the passenger
seat or passenger floorboard, this immediately places them in violation of Idaho's
open container law. It was also important ABC defined a growler's size and type.
This rule would define the minimum size of a growler as a 750 ml bottle and the
maximum size as a gallon bottle. Although most growlers are made of glass or
aluminum, a specific material was not designated in the rule because a growler
made with different materials may be developed in the future.
The industry requested ABC procure, sell and distribute a tamper proof tape to seal
the growler. ABC's oversight would provide consistency for all distributors. The
tape chosen meets the necessary tamper proof requirement so the tape could not
be simply peeled away and put back into place. However, when the lid is turned
the tape will break, showing the bottle has been opened. This rule will provide
clarity for anyone who chooses to engage in the sale and use of growlers. This rule
clarifies employees, who are the proper age, and working for licensed retailers,
breweries, or wineries are the only individuals authorized to fill a growler. This
rule establishes growlers are for off-premise consumption only. A fee has been
designated to be collected by ABC a division of ISP. This fee would provide for a
box of the designated and approved tape, and the cost to mail it to the licensee.
This is being sold at cost, ABC is not making a profit off of the tape. This has
already been adopted as a temporary rule. Once the rule is adopted, education
and distribution of the tape will begin for the licensees. As of six months ago there
were 163 licensees who had indicated an interest in selling growlers, today there
are 354 interested licensees.

MOTION:

Rep. Kerby made a motion to approve Docket No. 11-0501-1501.
Rep. Sims invoked Rule 38 stating a possible conflict of interest but that she would
be voting on the rule.
In response to questions from the committee, Capt. Wheatley confirmed there
have not been any instances where an officer has found an open growler in a
vehicle. A location not in possession of an on-site consumption license is not
required to post that they cannot allow on-site consumption.

SUBSTITUTE
MOTION:

Rep. Perry made a substitute motion to reject Docket No. 11-0501-1501. Roll call
vote was requested. Substitute motion failed by a vote of, 5 AYE, 12 NAY.
Voting in favor of the substitute motion: Reps. McMillan, Perry, Sims, Nate
and Scott. Voting in opposition to the substitute motion: Reps. Luker, Malek,
Trujillo, McDonald, Cheatham, Kerby, Gannon, McCrostie, Nye, Wintrow,
Chairman Wills and Vice Chairman Dayley.
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VOTE ON
ORIGINAL
MOTION:

Roll call vote was requested on the original motion to approve Docket No.
11-0501-1501. Original motion carried by a vote of, 12 AYE, 5 NAY. Voting in
favor of the original motion: Reps. Luker, Malek, Trujillo, McDonald, Cheatham,
Kerby, Gannon, McCrostie, Nye, Wintrow, Chairman Wills and Vice Chairman
Dayley. Voting in opposition to the original motion: Reps. McMillan, Perry,
Sims, Nate and Scott.
Vice Chairman Dayley turned the gavel over to Chairman Wills.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 4:12 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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AMENDED AGENDA #1

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
1:30 P.M.
Room EW42
Monday, January 25, 2016
SUBJECT

DESCRIPTION

PRESENTER

Introduction to Judicial System

Senior District Judge
and Interim Deputy
Administrative Director
of the Courts Barry
Wood

Felony Sentencing Committee and Justice
Reinvestment Initiative Update

Administrative District
Judge Lansing Haynes

Judicial Excellence and Education Program

District Judge Jeff
Brudie

Statewide Drug Court & Mental Health Court
Update

District Judge Bradly
Ford

Statewide Veterans Court Update

Administrative District
Judge Timothy
Hansen

Twin Falls County Odyssey and E-filing Pilot
Project Update

Administrative District
Judge Richard Bevan

Statewide and District Case Flow Management
Plans

Administrative District
Judge Stephen Dunn

Update on 6th and 7th Judicial Districts Joanne
Wood Court Project and Idaho Falls Crisis Center

Administrative
District Judge Darren
Simpson

COMMITTEE MEMBERS

COMMITTEE SECRETARY
Rep Scott

Katie Butcher

Rep Trujillo

Rep Gannon

Room: EW56

Rep McDonald

Rep McCrostie

Rep McMillan

Rep Cheatham

Rep Nye

Phone: 332-1127
email: hjud@house.idaho.gov

Rep Perry

Rep Kerby

Rep Wintrow

Rep Sims

Rep Nate

Chairman Wills
Vice Chairman Dayley
Rep Luker

Rep Malek

MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Monday, January 25, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

None

GUESTS:

The sign in sheet will be retained in the committee secretary's office until the end of
the session. Following the end of the session, the sign in sheet will be filed with
the minutes in the Legislative Library.
Chairman Wills called the meeting to order at 1:30 PM.
Judge Barry Wood provided an overview of the day's presentation. Idaho's judicial
system contains the appellate and trial courts. The appellate courts are comprised
of the supreme court justices and the court of appeals chief judges. The trial courts
are comprised of the district courts comprised of 45 judges, many of whom attended
this meeting, and 91 magistrate judges.
Administrative District Judge Lansing Haynes presented an update on the
Justice Reinvestment Initiative (JRI) and the felony sentencing committee. JRI is
in the implementation stage and has had the Matrix in place for 6 months, it is
working well. The Matrix is responses for probation violations and governs both
rewards and sanctions for those persons who are on probation. Matrix responses
are set based on the severity of the sentence, the LSRI score, the level of services
inventoried, the type of interventions needed, and the severity of the sanction. The
Matrix is vital to a streamlined process of sentencing and sanctions across the
state. A goal of JRI is to lower the case load of Idaho's probation officers because
the fewer cases they have to supervise, the more intensive their supervision can
be. Across the state, the case load for each officer is nearing 70 cases, which is
the targeted case load. The Felony Sentencing Committee has been reworking the
Retain Jurisdiction Program (RIDER). Department of Corrections (DOC) performed
a self analysis of the RIDER program and has chosen to adopt new programing
for substance abuse treatment, sex offender treatment, and anger management
treatment. A second DOC undertaking is also providing the judicial branch with
needed tools for offenders. The program, once completed, will establish residential
treatment facilities in the local communities.
Administrative District Judge Jeff Brudie updated the committee on the judicial
excellence and education program. New judges will go through a program including
a multi day training program in state, a two week general jurisdiction training at
the University of Nevada and mentor judge is made available who will mentor
the new judge on an individual level. Once their training is complete, there is
very little feedback provided to these judges. In 2000, the Idaho Judicial Council
established a voluntary program to provide the needed feedback. However, due
to lack of participation the Idaho Supreme Court established a committee in 2013
who reviewed the evaluation process. Their recommendation is to establish a
mandatory program, requiring full participation, and operated by the Administrative
Office of the Courts.

Administrative District Judge Bradly Ford updated the committee regarding
Idaho's drug courts and mental health courts. In 2015, Idaho problem solving
courts served 2,590 participants, which represents a 14% growth of participation
in problem solving courts since 2012. Idaho adult felony court participants have
a combined recidivism and program failure rate 12% lower than felony offenders
who participated in the retained jurisdiction program, and 15% lower than
participants who were on traditional probation. Addressing crime with problem
solving courts saves tax payer money and provides an effective community based
sentencing alternative. The program results in additional cost savings because
graduates reintegrate into their communities, become responsible citizens, work
and contribute to the tax base, and take care of their children and their families.
Idaho's problem solving courts continue to evolve to better serve the needs of their
participants. The statewide Drug Court Coordinating Committee established a pier
review process of each court and provides feedback on compliance and what can
be done to improve their provision of services. The problem solving courts are
successful because they single out higher risk and higher need participants who
need individualized treatment and intense supervision. The courts have improved
their assessment and screening process to include participants affected by trauma,
PTSD, and mental health.
In response to a question from the committee, Judge Ford explained magistrate
judges are appointed pro tem to preside over felony and misdemeanor problem
solving courts. A judge who works in a problem solving court is doing so on a
volunteer basis and magistrate judges who do so, provide a brief reprieve for
another judge. Rotating judges has been very effective.
Administrative District Judge Timothy Hansen presented an update on the
Statewide Veterans Treatment Court. Veterans Treatment Court is not intended
for offenders with low criminogenic risk of recidivism. Veterans Treatment Court
is intended for offenders with a moderate-high to high risk of recidivism and high
level of criminogenic needs. Offenders with a felony offense who are at risk of
incarceration are given priority for admission. Treatment includes four progressive
phases. Phase 1 focuses on orientation, stabilization and initial engagement.
Phase 2 focuses on the provision of treatment. Phase three focuses on transition
to engaging the community and phase four focuses on maintenance of recovery
and coping skills. Phases one through three require a minimum of nine months
and the minimum for phase four is three months. Participants in phases one and
two must regularly appear before the judge in court at least twice a month or
more frequently if the participant is not in compliance with the requirements. The
Veterans Treatment Court team includes the participation of the judge, prosecutor,
defense counsel, probation/community supervision officer, treatment provider, law
enforcement representative, mentor coordinator, and Veteran Justice Outreach
Specialist/Coordinator. Graduation criteria includes successful completion of all
recommended treatment, completion of the chosen cognitive restructuring program,
six months of continuous abstinence from alcohol or other drugs immediately
preceding graduation, maintenance of responsible vocational, educational, housing
and financial status for a reasonable period of time, demonstrated effective use of a
community-based recovery support system and an acceptable long term recovery
plan. The average years of alcohol or substance abuse before joining the program
is 26.96 years. (see attachment 1 and 2).
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Administrative District Judge Richard Bevan presented an update on the
Twin Falls County Odyssey and E-filing pilot project. iCourt is a comprehensive,
unified solution to case management, supervision, judicial workbench, financial
management, public portal access, electronic payments, electronic filing and
service, electronic document management and user-friendly reporting. The pilot
project went live in Twin Falls County in June 2015. Twin Falls County was proud
to have served as the pilot court for adoption of the Odyssey system, including
the recent addition of e-filing. This project is a solution that provides the courts,
attorneys, and the public with better access and a streamlined approach to the
court system from virtually anywhere. Odyssey is an excellent program, designed
with today's electronic world in mind. Within the first three days of Odyssey going
live in January 2016 there were 2,560 filings submitted and 55 firms registered.
Administrative District Judge Stephen Dunn updated the committee regarding
progress made on statewide and district case flow management plans. Idaho
Judiciary has, since 2011, diligently implemented time standards, case flow
management plans and rule changes which will secure the just, speedy and
inexpensive determination of every action and proceeding. Substantial progress
continues to be made in drafting and implementing case management plans which
will bring more uniformity, consistency, and efficiency when processing cases in
Idaho. Case flow management plans are a series of ideas and best practices that
judges and attorneys can follow on a consistent basis to process the case. Felony
case management plans in all districts have either been approved by the Idaho
Supreme Court or are in the final stages of approval. Substantial work will be
completed this year on case management plans in misdemeanor, family and child
protection cases. The work on case management plans for civil cases will begin
within the first part of this year and it is the intent to have them finished this year as
well. Rule changes which enhance the process of effective case management have
either been implemented, or are being considered for implementation. Efforts have
included the input of all partners in the judicial system, including judges, attorneys,
law enforcement, clerks and court administrators. Idaho has had requests from
other states seeking to implement the same processes into their states.
Administrative District Judge Darren Simpson updated the committee on the
Wood Court pilot projects and the North Idaho and East Idaho crisis centers. Wood
Court is another type of phase based, problem solving court, named after former
representative, JoAn Wood. Wood Court is unique because unlike other drug
courts, Wood Court deals with dual diagnoses offenders who have been diagnosed
with substance abuse and mental health issues. Wood Court treatment begins in
custody and participants are gradually phased out and into the community. Judge
Dunn presides over the newest Wood Court in Bannock County, which began in
January of 2015 and has 42 participants. Judge Watkins presides over the second
of the two Wood Courts in Bonneville County which has been in operation for eight
years and has 62 participants. The Wood Court program is an eighteen month term
and to-date the Wood Court has had 523 participants. There are two crisis centers
operating in Idaho, the Northern Idaho Crisis Center in Kootenai County and the
Eastern Idaho Crisis Center in Idaho Falls. The Northern Idaho Crisis Center
opened in December 2015 and has 137 clients, 101 of whom are self referrals. The
Eastern Idaho Crisis Center opened in December 2014 and approximately half of
their clients are homeless. (See attachment 3).
In response to a question from the committee, Judge Simpson clarified the Crisis
Center budget is $1.5 million for each center for a two year period.
In response to a question from the committee, Judge Bevan explained pro se
individuals may use kiosks or work with the clerks to file their papers. The clerks
will assist them and scan the documents into the system for them.

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
Monday, January 25, 2016—Minutes—Page 3

In response to a question from the committee, Judge Wood, stated the concern
from members of the bar regarding third party end user agreements when signing
electronically in the e-filing process, are being resolved. The e-filing rule is being
reviewed in response to handling damages and how any future glitches will be
handled.
ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 2:48 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
Monday, January 25, 2016—Minutes—Page 4

AGENDA

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
1:30 P.M.
Room EW42
Wednesday, January 27, 2016
DOCKET NO.

DESCRIPTION

PRESENTER

05-0102-1501

Rules and Standards for Secure Juvenile
Detention Centers

Sharon Harrigfeld,
Idaho Department of
Juvenile Corrections

05-0201-1501

Rules for Residential Treatment Providers

Sharon Harrigfeld,
Idaho Department of
Juvenile Corrections

05-0202-1501

Rules for Staff Secure Providers

Sharon Harrigfeld,
Idaho Department of
Juvenile Corrections

05-0203-1501

Rules for Reintegration Providers

Sharon Harrigfeld,
Idaho Department of
Juvenile Corrections

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
COMMITTEE MEMBERS
Chairman Wills
Vice Chairman Dayley

COMMITTEE SECRETARY
Rep Malek

Rep Scott

Katie Butcher

Rep Trujillo

Rep Gannon

Room: EW56
Phone: 332-1127
email: hjud@house.idaho.gov

Rep Luker
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Rep McMillan

Rep Cheatham

Rep Nye

Rep Perry

Rep Kerby

Rep Wintrow

Rep Sims

Rep Nate

MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Wednesday, January 27, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Perry

GUESTS:

Steven Jett, Idaho Department of Juvenile Correction (IDJC); Sharon Harrigfeld,
IDJC; Jessica Moncala, IDJC; Jason Shaw, OAR.
Chairman Wills called the meeting to order at 1:32 PM.
Chairman Wills appointed Rep. McMillan in place of Rep. Scott to proof read
the minutes.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the January 13, 2016
meeting. Motion carried by voice vote.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the January 19, 2016
meeting. Motion carried by voice vote.

DOCKET NO.
05-0102-1501:

Director Sharon Harrigfeld, Idaho Department of Juvenile Corrections (IDJC),
presented Docket No. 05-0102-1501, Rules and Standards for Secure Juvenile
Detention Centers. The training and staff development plan will now include the
approval of a POST certified appropriate use of force instructor. Based on the
POST approved grading matrix, IDJC staff must demonstrate an adequate level
of proficiency when asked to use the appropriate use of physical intervention. All
direct care staff working fewer than forty hours will now be required to obtain a part
time juvenile detention officer certificate. The requirement to record deposits and
withdrawals from a juvenile offender's account has been removed. The remaining
changes were made to update the language throughout the rules for consistency
and correct grammatical errors and redundancies.
In response to a question from the committee, Steve Jett, IDJC Administrator,
explained the removal of a required monthly inspection is due to a redundant
requirement. These inspections already take place several times within an hour.

MOTION:

Rep. Dayley made a motion to approve Docket No. 05-0102-1501.
In response to a question from the committee, Director Harrigfeld explained the
detention facilities do not maintain bank accounts or records of money for the
juvenile. They do not earn money and they are not spending money while in the
care facility.

VOTE ON
MOTION:

Motion carried by voice vote.

DOCKET NO.
05-0201-1501:

Director Sharon Harrigfeld, Idaho Department of Juvenile Corrections, presented
Docket No. 05-0201-1501, Rules for Residential Treatment Providers. This
rule pertains to sixty six contract providers in the state. These clarifications
were requested last year by the committee. The definition of a medical health
professional is updated in definitions and the new definition is adopted throughout
the rule. State employees cannot transport juveniles in provider vehicles unless
an emergency exists.
In response to a question from the committee, Director Harrigfeld explained the
term medical authority is outdated and medical health professional is defined and
used throughout the rule.

MOTION:

Rep. Dayley made a motion to approve Docket No. 05-0201-1501. Motion
carried by voice vote.

DOCKET NO.
05-0202-1501:

Director Sharon Harrigfeld, Idaho Department of Juvenile Corrections, presented
Docket No. 05-0202-1501, Rules for Staff Secure Providers. The definition of
a medical health professional is updated in definitions and the new definition is
adopted throughout the rule. The rule clarifies unclothed body searches must
have an adult of the same gender accompanying the juvenile while they are being
searched. Body cavity searches must be conducted in a medical facility outside of
the residential treatment provider.
In response to a question from the committee, Director Harrigfeld explained IDJC
procedures and policies indicate they defer to the juvenile's specified gender and
the juvenile may indicate which gender the adult who accompanies them while
being searched should be.

MOTION:

Rep. Dayley made a motion to approve Docket No. 05-0202-1501. Motion
carried by voice vote.

DOCKET NO.
05-0203-1501:

Director Sharon Harrigfeld, Idaho Department of Juvenile Corrections, presented
Docket No. 05-0203-1501, Rules for Reintegration Providers. The definition of
a medical health professional is updated in definitions and the new definition is
adopted throughout the rule. The rule clarifies unclothed body searches must
have an adult of the same gender accompanying the juvenile while they are being
searched. Body cavity searches must be conducted in a medical facility outside of
the residential treatment provider.

MOTION:

Rep. Dayley made a motion to approve Docket No. 05-0203-1501. Motion
carried by voice vote.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 1:56 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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Supreme Court
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MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Friday, January 29, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Perry

GUESTS:

Michael Henderson, Idaho Supreme Court; Judge Barry Wood, ISC; Holly Koole
Rebholtz, IPAA.
Chairman Wills called the meeting to order at 1:31 PM.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the January 25, 2016,
meeting. Motion carried by voice vote.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the January 27, 2016,
meeting. Motion carried by voice vote.

RS 24140:

Michael Henderson, Legal Counsel for the Idaho Supreme Court, presented RS
24140. The proposed legislation was recommended by judges presiding over
problem solving courts. The belief is it would be productive and helpful to provide
withheld judgments or hold out the promise of a withheld judgment, to participants in
the problem solving courts as an added incentive to complete treatment. However,
Idaho Code 37-27-38, pertaining to sentencing criteria for cases involving controlled
substances, often prevents judges from granting withheld judgments. There are
three conditions in this section for a withheld judgement in a controlled substance
case, and they are stringent and often unattainable. More than 90% of controlled
substance offences are charged as manufacturing, possession with the intent to
deliver or simple possession. Under the conditions, a misdemeanor possession of
marijuana or a DWP as a result of a unpaid fine for a infraction or for other reasons,
would disqualify the defendant from eligibility to receive a withheld judgment. In
regard to the defendant successfully cooperating with law enforcement, many
offenders are not given the opportunity to do so. This proposed legislation would
allow judges to offer a withheld judgment at their discretion.
In response to a question from the committee, Mr. Henderson explained it will be
possible to identify the offender even if a withheld judgment is granted. Using the
Odyssey portal it would still be possible to search an individuals name and see the
charge, even if it resulted in a withheld judgment.

MOTION:

Rep. Dayley made a motion to introduce RS 24140. Motion carried by voice vote.

RS 24146:

Michael Henderson, Legal Counsel for the Idaho Supreme Court, presented
RS 24146. This proposed legislation is recommend by the Supreme Court's
guardianship and conservatorship committee. The purpose is to improve the statute
regarding minor's compromise. This is a situation where a minor brings an action
for the recovery of damages, a settlement offer is made and must be accepted by
an adult on behalf of the minor. In the case a parent is unable to do so, the current
language does not allow for the decision to be made by a conservator or guardian.
Additionally, the Courts may need the prerogative to pass over the adult who by
statute is first in line, and give the decision making authority to a different authority
figure in the best interest of the child. Guidelines are established to determine if the
compromise is in the best interest for the child.
In response to questions from the committee, Mr. Henderson stated he believes
the situations where a parent would be passed over by the courts would be very
rare. This legislation does include requirements that when the courts direct the
funds to be paid they are subject to the provisions of an appropriate protective order.
The use of District Court is intended to refer to the Court as a whole and does not
exclude the Magistrate Division. However, in most cases the dollar amount would
be significant enough the case would be heard before the District Court rather
than the Magistrate Division. The Court has the discretion to determine who has
access to the records and there is a provision that allows for records to be sealed.
This legislation does not address sealing the files of a minor's compromise, and a
minor's compromise may not fall under the provisions for sealing court records in
Chapter 32. Per a request, the Rule 32 Committee and the Courts could consider
adding language pertaining to sealing the records of a minor's compromise hearing.

MOTION:

Rep. Nye made a motion to introduce RS 24146. Motion carried by voice vote.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 2:04 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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Michael Henderson,
Legal Counsel, Idaho
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MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Monday, February 01, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Kerby, Trujillo

GUESTS:

Michael Henderson, Idaho Supreme Court; Greg Casey, Veritas Advisors; Holly
Koole Rebholtz, IPAA; Kerry Hong, ISC.
Chairman Wills called the meeting to order at 1:30 PM.

RS 24139C1:

Michael Henderson, legal counsel for the Idaho Supreme Court, presented RS
24139C1. The proposed legislation provides direction for the Courts to prioritize
payments received. When an offender makes a partial payment toward the fines,
fees, costs and restitution they have been ordered to pay by the court, the Clerk of
the Court must have guidance in order to know which debts should be paid first.
In order to do so, "court costs' must be defined in statute, misdemeanor probation
supervision fees must receive the same priority as the felony probation supervision
fees, and all payments, other than some restitution payments, must be made
through the Clerk of the Court. These changes are essential for the operation of
the Odyssey Court Management System which will ensure payments are tracked
and given the proper priority.

MOTION:

Rep. McDonald made a motion to introduce RS 24139C1.
In response to questions from the committee, Mr. Henderson explained the current
priority of payments is not in rule and is generally adopted by vote or order of the
Supreme Court each year. The priority of payments has not been incorporated
into rule and has been updated on a yearly basis depending on the Legislature's
enactment of fees or costs. Restitution payments made using the alternate method
of payment are difficult to track. Payments made in accordance with Idaho Code
20-209H are a high priority payment, and will be simpler to track. Although
restitution payments made directly to the victim are not a regular occurrence, they
are very difficult to track. However, efforts are being made to track these payments.
An attorney could advise their client to make the restitution payment first, outside
of the court because this payment receives a higher priority. It is imperative that
a process is established to record payments made outside of the courts. This
proposed legislation does not change the options currently available for making
restitution payments.

VOTE ON
MOTION:

Motion carried by voice vote.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 2:01 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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Appellate Public Defenders / Appeals

Rep. Perry
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MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Wednesday, February 03, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) McDonald

GUESTS:

Sara Thomas, SAPD; Eric Fredericksen, SAPD.
Chairman Wills called the meeting to order at 1:31 PM.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the January 21, 2016,
meeting. Motion carried by voice vote.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the January 29, 2016,
meeting. Motion carried by voice vote.

RS 24116:

Rep. Perry presented RS 24116. The statute pertaining to the duties of the office
of the State Appellate Public Defender (SAPD) can be narrowly interpreted to limit
the SAPD to representation only when an individual has already been convicted
or when post-conviction relief has been denied. Other felony appeals result when
the State files an appeal before conviction or when post-conviction relief has been
granted. During Fiscal Year 2015 a district judge appointed a private attorney
to handle a felony post-conviction appeal and ordered a county to pay for that
representation. The private attorney asserted the SAPD could not represent the
individual because post-conviction relief had been granted and the State had filed
the appeal. Ultimately, the Idaho Supreme Court reversed the district court's order
and SAPD was appointed in the case. The proposed legislation is consistent
with the historical practices of SAPD and clarifies SAPD's authority to provide
representation in all felony appeals, regardless of whether the appeal is brought by
the State or by the individual. As a result SAPD can continue to ensure the cost
of appellate representation in felony appeals is not an extraordinary burden on
the counties of Idaho.

MOTION:

Rep. McCrostie made a motion to introduce RS 24116. Motion carried by voice
vote.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 1:38 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary

AGENDA

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
1:30 P.M.
Room EW42
Tuesday, February 09, 2016
SUBJECT

DESCRIPTION

PRESENTER

H 429

Withheld Judgement

Michael Henderson,
Idaho Supreme Court

RS24407

Fees / Surcharge general fund deposit

Judge Barry Wood,
Idaho Supreme Court
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MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Tuesday, February 09, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Sims

GUESTS:

Judge Barry Wood, ISC; Michael Henderson, ISC.
Chairman Wills called the meeting to order at 1:31 PM.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the February 1, 2016,
meeting. Motion carried by voice vote.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the February 3, 2016,
meeting. Motion carried by voice vote.

H 429:

Michael Henderson presented H 429. This bill has been recommended by the
Supreme Court, based on the recommendation of the Court's Administrative
Conference. Withheld judgment provides the defendant with a second chance and
avoids the burden of an actual conviction that may impair employment or education
opportunities. Withheld judgments are not granted routinely and are given at the
discretion of the court. The courts use Idaho Misdemeanor Criminal Rule 10
when considering a withheld judgment in a misdemeanor case; however, these
factors are also used when determining if a withheld judgment should be granted
in a felony case. Idaho Misdemeanor Criminal Rule 10 also provides under what
extraordinary circumstances a second withheld judgement can be granted. There
are three stringent, and often unattainable, conditions pertaining to granting a
withheld judgement for a controlled substance case. These limitations often prevent
judges from granting a withheld judgment in these cases. A previous misdemeanor
conviction for possession of marijuana, no matter how long ago it occurred, will
foreclose the possibility of a withheld judgement. A DWP where the defendant
drove after his or her license had been suspended for failure to pay an infraction
ticket would also prevent a withheld judgment. This will provide an additional option
for the courts that will increase the likelihood of success in problem solving courts.
In response to questions from the committee, Mr. Henderson clarified even
though a case is dismissed through a withheld judgment, law enforcement and the
public will not lose access to the case file. Case files will be available through the
repository and the Bureau of Criminal Investigation. Currently, access to records of
arrest are not affected by a withheld judgment, and the passage of this legislation
will not change the status quo. Most drug courts are post sentencing courts and
the decision of whether to grant a withheld judgement or not, is made at the time
of sentencing. In most cases, a withheld judgement is not granted at the time
of sentencing. Thus, most individuals in drug court are not seeking a withheld
judgement.

MOTION:

Rep. Dayley made a motion to send H 429 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Kerby will sponsor the bill
on the floor.

RS 24407:

Judge Barry Wood presented RS 24407. The purpose of this legislation is to be a
place holder bill. This legislation is a necessary part of a larger proposal specifically
designed to correct the structural funding issue with the Drug Court, Mental Health
Court, Family Court Services Fund (Drug Court Fund). JFAC requested this
legislation in anticipation of their action on the Court's budget for FY 2017, which
will result in the transfer of certain non-problem solving court obligations now being
paid out of the Drug Court Fund back to the General Fund, and in turn, the General
Fund will receive the surcharge monies now going into the Drug Court Fund to
off-set the funding shift. This will accomplish the re-direct of surcharge monies if
JFAC passes the proposal and if the legislature approves the Court's FY 2017
appropriation with these changes. This proposed legislation amends two statutes
related to the surcharge monies. Decreases in the FY 2009 and 2010 budgets
required non-problem solving court related personnel and expenses be shifted to
the Drug Court Fund. In 2010, H 687 was passed as a product of cooperation
between the Court and the legislature, and imposed a fee of $10 on every infraction,
$50 on every misdemeanor and $100 on every felony. However, the revenues have
not materialized as originally projected. The fees were set to sunset in 2013 but the
legislature determined the fees should continue. The net effect of this amendment
is that the Drug Court Fund would no longer receive surcharge monies generated
under Idaho Code 31-3201H.
In response to a question from the committee, Judge Wood explained the
original proposal was for a $25 flat fee for infractions, misdemeanors, and felony
convictions. The proposal was revised to a $20 flat fee for each, however the final
decision was to charge $10 for every infraction, $50 for every misdemeanor and
$100 for every felony. It was assumed, and later proven true, that collections of
the $100 fine for felony cases would fail to be collected. This is because a felony
conviction resulting in the individual being placed in a penitentiary the courts have
no recourse to collect the fee. A felony conviction resulting in probation does allow
for the probation officer to attempt to collect the fee but they rarely materialize due
to other fees and fines the offender must pay. There are fewer misdemeanors
than infractions, but compared to recent history there are fewer convictions of
both. A misdemeanor offender may use a deferred payment agreement, and
these agreements are often paid, but there is not a collection mechanism for
misdemeanor convictions. An infraction can result in a suspended license as a
result of an unpaid fee. The courts can establish a fee but they have no recourse to
collect them. There is a statute allowing the Administrative District Judge to work
with the clerk of the court to set up a collection with a collection agency. Twin Falls
County has utilized this provision and it has proven successful.

MOTION:

Rep. Trujillo made a motion to introduce RS 24407.
In response to a question from the committee, Judge Wood stated he has not
been involved in any discussions to revert to the original proposal of a flat fee for all
convictions. Previous discussions have determined it would be very problematic to
revert to a flat fee for all convictions, as it is often law abiding citizens who receive
an infraction.
In response to a question from the committee, Judge Wood explained it would
require fiscal analysis to determine whether making misdemeanors equal to
infractions would remove the motivation to keep charges as misdemeanors,
rather than making them infractions, due to the monetary gain that accompanies
misdemeanors. The reason for changing some misdemeanors to infractions is
because of the cost savings when a public defense is not required. An infraction is a
civil offense, not criminal, so equalizing them has not been considered as a solution.

VOTE ON
MOTION:

Motion carried by voice vote.
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ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 2:17 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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AGENDA

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
1:30 P.M.
Room EW42
Thursday, February 11, 2016
SUBJECT

DESCRIPTION

PRESENTER

H 434

Priority of Payments

Michael Henderson,
Idaho Supreme Court

RS24430

Probate code, minor claim

Michael Henderson,
Idaho Supreme Court

RS24481

No contact orders

Michael Henderson,
Idaho Supreme Court

RS24369C2

Alcohol violation, vacated/sealed

Rep. Gannon

RS24380C2

Lien/ Non-consensual common law lien

Rep. Kerby

RS24405C2

Alcohol, age infractions

Rep. Luker

SCR 132

Peace officers

Rep. McDonald

RS24364

Staff attorneys / appointments, salaries

Rep. Perry

RS24469

Fines, fund deposits

Rep. Perry
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name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
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COMMITTEE SECRETARY
Rep Scott

Katie Butcher
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Rep Perry

Rep Kerby

Rep Wintrow

Rep Sims

Rep Nate

Chairman Wills
Vice Chairman Dayley
Rep Luker

Rep Malek

MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Thursday, February 11, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Scott

GUESTS:

Holly Koole Rebholtz, IPAA; Paul Orlovich, Aatronics, INC; Barry Wood, ISC;
Michael Henderson, ISC; Kelly Miller, Idaho Coalition Against Domestic Sexual
Violence; Kathy Griesmyer, ACLU Idaho; Aaron Golart, IDWR; George Gutierrez,
Crime Victims Compensation; Leah Little, Crime Victims Compensation; Dan
Chadwick, IAC; Amber Pence, City of Boise; Shawna Dunn, Ada County
Prosecutors.
Chairman Wills called the meeting to order at 1:31 PM.

RS 24380C2:

Rep. Kerby presented RS 24380C2 which prohibits the use of non-consensual
common law liens, and implements a penalty for anyone attempting to do so.
Non-consensual common law liens are different from a lien which can be placed on
the home because an individual who owes money, because they do not require
notice to be given to the home owner. The individual placing a non-consensual
common law lien on a residence is not required to have or list a reason for doing
so. This legislation provides instruction for reversing a non-consensual common
law lien if it has been placed on an individual's home.

MOTION:

Rep. Luker made a motion to introduce RS 24380C2. Motion carried by voice
vote.

RS 24364:

Rep. Perry presented RS 24364 which shifts the cost associated with staff
attorneys serving district judges, from the counties to the Idaho Supreme Court.
This change has the support of the counties and the courts. Ultimately this shift
should remove some of the pressure on the County's Justice Levy Fund.

MOTION:

Rep. McCrostie made a motion to introduce RS 24364. Motion carried by voice
vote.

RS 24469:

Rep. Perry presented RS 24469 which seeks to redistribute a percentage of
fines from State Motor Vehicle Laws and DUIs and develop a dedicated funding
stream for the Drug Court, Mental Health Court, Family Services Court Fund.
Presently 22.5% of these fines are deposited into the Public School Income Fund
and this allocation has not been revised since 1971. Shifts in policy, practice and
priority make it clear a better funding stream is needed for Speciality Courts. This
new funding stream would allow for specialty courts to be established in counties
desiring to have Specialty Courts.

MOTION:

Rep. Cheatham made a motion to introduce RS 24469.

In response to a question from the committee, Rep. Perry explained the
redistribution of the percentage is not being done with the express purpose of
taking money away from the Public School Income Fund. Historically 100% of
these fines and fees were going to the Public School Income Fund, but through
redistribution and changes in funding, the fund now receives only 22.5% of the fees
and fines. The redistribution outlined in this legislation is not the first time these
funds and fees have been directed away from the Public School Income Fund,
which now receives the majority of its funding from the General Fund.
VOTE ON
MOTION:

Motion carried by voice vote.

RS 24405C2:

Rep. Luker presented RS 24405C2, which reclassifies first offenses for under
age consumption or possession of alcohol from a low level misdemeanor to an
infraction. Penalties for a violation have been revised due to the new classification.
Subsequent violations which constitute a misdemeanor will begin as a first
misdemeanor because of the different gradation of the penalty. Because an
infraction is a civil violation an officer does not have the right to take the juvenile into
custody, however taking a juvenile into custody is sometimes necessary when they
are in an unsafe condition. Language has been added to allow a juvenile judge and
peace officer to take care of transportation and inform parents.
In response to a question from the committee, Rep. Luker clarified the new
language does give specific instruction to a juvenile judge and a peace officer
regarding parental notification of the initial violation.

MOTION:

Rep. Gannon made a motion to introduce RS 24405C2. Motion carried by voice
vote.

H 434:

Michael Henderson, Idaho Supreme Court, presented H 434. In the past, the
courts have established a priority of payments based on what they believe to be the
intent of the legislature. However, the courts would prefer the legislature determine
what the priority should be. This legislation would establish payments must go
through the clerk of the court, since currently a number of payments are being
directed around the clerk of the court. With the implementation of Odyssey, it is
imperative these payments go through the clerk of the court for proper prioritization.
Directing a payment around the clerk of court may mean the payment was made
directly to the probation officer, or a problem solving court, automatically giving
that payment a higher priority. More often than not, there are payments of greater
priority that should have been paid before the probation officer or the problem
solving court. There is concern about giving other payments a higher priority than
restitution to victims. The provision indicates restitution to a victim does not have
to be made through the clerk of the court and may be paid directly to the victim,
however the legislature has previously chosen to give court costs priority over
restitution. (See Attachment 1).
In response to a question from the committee, Mr. Henderson explained the
legislative intent regarding priority of payments is so vague it is imperative the
courts receive clarification. Many items could be included within the definition of
court costs because it has never been defined in statute and without a definition
it is difficult to establish the priority. Over the years, different statutes have given
higher priority to different items like restitution, fees, and court costs. Even though a
statute may appear to give priority to restitution, there have been statutes enacted
after that statute giving another item higher priority.
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In response to a question from the committee, Mr. Henderson explained the
changes this legislation makes to the current priority of payments established by
the court, is placing misdemeanor probation fees with felony probation fees, and
listing the surcharge, court technology fee and problem solving courts fee under
the definition of court costs. An alternative would be to remove the surcharge, the
court technology fee and the problem solving courts fee from the definition of court
costs, essentially putting the current priority of payments established by the courts
into statute, as a way to clarify the legislature's intent for priority of payment. It may
not be in the best interest of crime victims to place restitution ahead of probation
fees because without the probation officer, there is no one to confirm the offender
is maintaining a job or making their restitution payment to the victim. The current
amount of court costs is $17.50, and with the additional fees being added to the
definition of court costs in this legislation, the total would be $127.50. The Court
Clerk does take responsibility for collecting restitution payments, in addition to the
other fees collected, and would be aware of any victims who are not being paid.
The Clerk will collect the restitution and pay the restitution in order of priority. The
Clerk may use probation revocation, collection agencies and tax intercept to insure
the restitution is paid. Victims may execute on the offender's property to insure
payment of restitution.
Holly Koole Rebholtz, IPAA, testified in opposition to H 434. IPAA agrees the
court system should be funded. However, it is questionable whether placing the
fees on the defendant is the correct method to fund the judicial system. The priority
must be restitution for the victim. When other items are prioritized ahead of the
victim's restitution, the result is the victim never receiving their compensation.
Restitution is essential to the rehabilitation of the offender, it is a deterrence in
crime, and is incredibly important for victims to receive. It is imperative the victim
is paid first and made whole.
In response to a question from the committee, Ms. Rebholtz stated restitution is
a very important part of the sentence. When the offender knows restitution is a
part of their probation it is often an incentive to work diligently to make restitution.
Once a case has left the control of the judiciary there is nothing the court can do
to control whether the offender continues to make restitution payments. At that
time, the victim has very little recourse and limited options to collect the remaining
restitution. A civil judgement can be ordered, but the result is shifting the burden
to the victim to collect their restitution. Ultimately, the victim incurs more cost by
hiring an attorney. Criminal restitution has limited recourse for the victim, there
are no mechanisms in place.
MOTION:

Rep. Nye made a motion to send H 434 to the floor with a DO PASS
recommendation.
Paul Orlovich, Aatronics, Inc. testified in opposition to H 434. He presented
information about his personal experience with the restitution process due to his
unfortunate experience of being embezzled from and ultimately losing his business.
It was a very slow process to receive payment from the offender as they were
working a minimum wage job and making small payments. When the court ordered
the offender to sell anything they had purchased with the embezzled monies, they
explained they had transferred the title of the vehicle to a family member but had
not yet received a payment. This was only one of many challenges he faced trying
to collect restitution and he believes victims should receive compensation first.
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Shawna Dunn, Ada County Deputy Prosecutor testified in opposition to H 434.
The number of criminal defendants who own property sufficient to pay restitution is
relatively few. She has not seen anyone successfully execute their civil judgement
through the filing of a lien on real property. Restitution may also be collected
in installment payments which are set between $50 and $100 depending on the
income of the individual. Courts costs may be $127.50 but probation fees are also
listed above restitution in order of priority and are typically $50 to $60. Full restitution
is achievable to some degree, but only if the money being collected is going to the
victim, not to the fees. If restitution payments were prioritized over probation fees,
the offender would not be off of probation. Prioritizing restitution over probation
fees may have a budgetary impact but would not result in the defendant being off
probation or no longer being required to have a job or make restitution payments.
In response to a question from the committee, Ms. Dunn explained according to
the priority of payments in this bill, the probation portion of the fees would carry the
greatest weight financially of the items listed as higher priorities than restitution.
Many victims are owed restitution amounting to less than $150 and many offenders
have less than $150. If that offender pays $100 to the courts, that may be the only
payment ever made and it was made to the court, not to the victim.
SUBSTITUTE
MOTION:

Rep. Sims made a substitute motion to HOLD H 434 in committee.
Chairman Wills suggested the committee not take any action on H 434 until all
members of the committee could be present on February 15, 2016.

MOTION
WITHDRAWN:

Rep Sims withdrew her substitute motion.

MOTION
WITHDRAWN:

Rep. Nye withdrew his motion.
Kelly Miller, Idaho Coalition against Domestic Sexual Violence testified in
opposition to H 434. The bill lowers the priority of restitution payments to victims,
as well as crime victim compensation. Individuals who are directly impacted by
crime should be the highest priority. By expanding the definition of court costs
this legislation effectively lowers the ability of crime victim compensation program
which is an essential program for victims. This could reduce payments to treatment
providers, who will in turn bill the victim for the services not paid under crime victim
compensation. This may reduce the types of services crime victim compensation
can offer. There is a need for court programs, but Idaho cannot continue to fund
it's court systems through court fees, fines and restitution. Without the necessary
funding streams or direct appropriations government agencies must find ways to
defer the cost to the citizens. In this case, the cost is being deferred to victims.
Executing a civil judgement to receive restitution is a false solution. Victims of
stalking and sexual violence crimes are forced to interact with the offender in civil
court, ultimately resulting in more harm.
Chairman Wills stated H 434 would continue to be considered on February 15,
2016, and RS 24430 and RS 24481 will also be heard on February 15, 2016.

SCR 132:

Rep. McDonald presented SCR 132. The purpose of this legislation is to recognize
and honor the Idaho Peace Officers for their service to the State of Idaho. These
individuals run toward the danger despite the possibility of personal harm. It is
important to pay tribute to the brave men and women who put their lives on the
line every day.
Chairman Wills stated his support for SCR 132. The bravery of these men and
women who put themselves in harms way in order to save individuals in perilous
situations on the road ought to be commended.
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MOTION:

Rep. Dayley made a motion to send SCR 132 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. McDonald will sponsor
the bill on the floor.

RS 24369C2:

Rep. Gannon presented RS 24369C2. This legislation would apply to an individual
who received only one minor in possession criminal misdemeanor conviction and
plead guilty. This legislation would allow the individual, if they have not received
another alcohol or drug conviction for five years following the first violation, to file a
form at the clerk's office and have the guilty plea vacated and the matter sealed.

MOTION:

Rep. McCrostie made a motion to introduce RS 24369C2. Motion carried by
voice vote.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 3:37 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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AMENDED AGENDA #1

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
1:30 P.M.
Room EW42
Monday, February 15, 2016
SUBJECT

DESCRIPTION

PRESENTER

H 461

Surcharge Fee

Judge Barry Wood,
Idaho Supreme Court

RS24430

Probate code, minor claim

Judge Barry Wood,
Idaho Supreme Court

RS24481

No contact orders

Michael Henderson,
Idaho Supreme Court

RS24259C1

Alcoholic beverages, minor/medical emergency

Rep. Troy

RS24517

Sex exploit child, electronic means

Rep. Chaney

RS24263

Trust deeds, trustees

Rep. Malek

H 439

Appellate pub defender/appeals

Rep. Perry

RS24508

Public Defense

Rep. Perry

RS24445

Pardons and parole committee / rule reject

Rep. Dayley

RS24512

Rule rejection, Idaho state police

Rep. Dayley

RS24183C1

Public servants, pecuniary benefits

Rep. Nate

RS24524

Rape Kits

Rep. Wintrow

RS24455C1

Bail enforcement agents, requirements

Rep. Wills

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
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MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Monday, February 15, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

None

GUESTS:

Carlie Foster, Lobby Idaho; Donna Looze, AAUW; Judge Barry Wood, ISC; Holly
Koole Rebholtz, IPAA: Kathy Griesmyer, ACLU Idaho; Trent Wright, Idaho Bankers.
Chairman Wills called the meeting to order at 1:30 PM.

H 461:

Judge Barry Wood presented H 461. The issue has come about following the
economic recession of 2009 and 2010 when $4.2 million was taken from the
Court's General Fund appropriation. As a result, many expenses and positions
were transferred over time to the Drug Court Fund. This shift of personnel and
operation expenses was supposed to be offset with the emergency surcharge
passed by the legislature in 2010. The projected revenues did not materialize. This
piece of legislation is a integral part of the solution and seeks to redirect 80% of
the surcharge monies currently being deposited into the Drug Court Fund, to the
General Fund. The Joint Appropriations and Finance Committee will consider
legislation proposed as a General Fund appropriation which would put the other
court services part of the Drug Court Fund back into the General Fund. This bill
would serve as a partial off-set of the proposed General Fund appropriation.

MOTION:

Rep. Nye made a motion to send H 461 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Dayley will sponsor the bill
on the floor.

RS 24430:

Judge Barry Wood presented RS 24430. This proposed legislation is recommend
by the Supreme Court's guardianship and conservatorship committee. The purpose
is to improve the statute regarding minor's compromise. This is a situation where a
minor brings an action for the recovery of damages, a settlement offer is made and
must be accepted by an adult on behalf of the minor. In the case a parent is unable
to do so, the current language does not allow for the decision to be made by a
conservator or guardian. Additionally, the Courts may need the prerogative to pass
over the adult who by statute is first in line, and give the decision making authority to
a different authority figure in the best interest of the child. This legislation provides
the priority order for who has the decision making authority, as well as clear
stipulations for passing over an authority figure with a higher priority. The Courts
can only pass over the parents if they find the parent could not act reasonably
and in the best interest of the child. Guidelines are established to determine if the
compromise is in the best interest for the child.

MOTION:

Rep. Dayley made a motion to introduce RS 24430. Motion carried by voice vote.

RS 24259C1:

Rep. Troy presented RS 24259C1. This legislation is designed to remove some of
the barriers for those who are under age and have over consumed alcohol, to seek
emergency medical assistance. There have been instances where minors have
died because medical assistance was not sought due to fear of being arrested.
This legislation provides limited use immunity for the individual in need of medical
assistance or the individual who sought emergency medical assistance for the
individual in need. This immunity depends on the individual who sought the help
or the person in need of help remaining on the scene until medical assistance or
law enforcement arrive. The Idaho Prosecuting Attorneys Association and law
enforcement have requested language be added stating the immunity hinges on
the cooperation of the individual.
Nate Fisher, Student Association, University of Idaho, clarified the requested
language would be added as new subsection C and would state, "Cooperates with
emergency medical assistance and law enforcement personnel at the scene."

MOTION:

Rep. Malek made a motion to introduce RS 24259C1, with the amended language
in new subsection C, "Cooperates with emergency medical assistance and law
enforcement personnel at the scene." Motion carried by voice vote.

RS 24263:

Rep. Malek presented RS 24263. This legislation seeks to amend the definition
of "trustee". In 2015, S 1135 made changes, but litigation in the interim confused
the definition of "owner" or "repeated owner" when there is a conflict between the
rightful claimant in a mechanics lean and the sale, when there is the sale of a deed.
This minor change eliminates the issue subject to litigation.

MOTION:

Rep. Gannon made a motion to introduce RS 24263. Motion carried by voice
vote.

H 439:

Rep. Perry presented H 439. This bill simply clarifies the role of the State Appellate
Public Defender's Office (SAPD). Historically the office has always dealt with felony
appeals. There was some question as to whether SAPD had the right to handle all
appeals, or just certain appeals. The Supreme Court ruled the SAPD would handle
all felony appeals. SAPD will handle interlocutory appeals from the District Court
where the interlocutory appeal was filed as of the date the SAPD began. This bill
clarifies regardless of denial of a post conviction relief or denial of a habeas corpus
proceeding, it doesn't matter whether it was denied or granted it only matters that
an appeal is in process.

MOTION:

Rep. Nate made a motion to send H 439 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Perry will sponsor the bill
on the floor.

RS 24508:

Rep. Perry presented RS 24508. This legislation is a product of the Public Defense
Reform Interim Committee. There have been no significant changes to Idaho's
indigent defense delivery system and standards since 1967. The focus of the
Public Defense Reform Interim Committee is to deliver a constitutionally sufficient
delivery system. This legislation expands the scope of the public defense system
and requires the Public Defense Commission to promulgate rules which will create
the standards by which everyone should abide. It implements a grant mechanism
based on those standards, as well as continues statewide trainings, and requires
review for compliance issues.
In response to a question from the committee about penalties for avoiding the
economic disincentives or incentives, Rep. Luker explained there are broad,
guiding principles before you get to the standards.

MOTION:

Rep. Trujillo made a motion to introduce RS 24508. Motion carried by voice vote.
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RS 24517:

Rep. Chaney presented RS 24517. This legislation addresses an activity known
as sexting. Current law considers taking a picture of oneself and sending it, as a
minor, to be production and distribution of child pornography. This act falls under a
felony statute, and there is the possibility the minor would be required to file as a
sex offender. This legislation in no way condones the practice of sexting, but kids
who make poor decisions with their cell phones do not need to be labeled as sex
offenders, especially when it is self made and self distributed content. This is a life
or death situation for kids who can be manipulated with the content after it has been
sent. The current law considers the sender and the manipulator equally.

MOTION:

Rep. Kerby made a motion to introduce RS 24517.
In response to a question from the committee, Rep. Chaney explained this
legislation does include penalties for forwarding the content. This legislation
considers it a misdemeanor for the person sending it and the person receiving
it. It becomes a felony when the content is forwarded to additional parties. This
legislation also contains a social media provision where an individual who places
the content on social media gets one strike as a misdemeanor. Any additional
posting is considered a felony due to the nature of social media and its widespread
distribution.

VOTE ON
MOTION:

Motion carried by voice vote.

RS 24445:

Rep. Dayley presented RS 24445. This legislation is the rejection of the rule
change in IDAPA 50.01.01, the Idaho Commission of Pardons and Parole, Rules
of the Commission of Pardons and Parole, Section 250, Subsection 05 which had
sought to strike language pertaining to Institutional Parole. The committee rejected
this portion of the rule change per the Commission's request.

MOTION:

Rep. Trujillo made a motion to introduce RS 24445. Motion carried by voice vote.

RS 24512

Rep. Dayley presented RS 24512. This legislation is the rejection of the entire rule
making docket presented by Idaho State Police, IDAPA 11.05.01, Docket Number
11-0501-1401, Rules Governing Alcohol Beverage Control.

MOTION:

Rep. Gannon made a motion to introduce RS 24512. Motion carried by voice
vote.

RS 24183C1:

Rep. Nate presented RS 24183C1. Under current law a public official may be
offered and may accept a gift of any magnitude as long as there is no direct
correlation between the gift and an official action. Proving a connection between
a gift and an official action is nearly impossible, and the current law requires no
accountability. This legislation would make it illegal for any government official or
public servant to accept a gift from anyone conducting business or desiring to
conduct business with the government. It would prohibit state legislators from
accepting gifts over $50, even if the gift is not directly connected to a specific vote
or action. The bill would not impact de minimis gifts of $50 or less, campaign
donations, gifts received because of kinship, existing friendships or business
connections. This legislation would protect both the giver and the recipient, and
will improve Idaho Citizen's trust in public servants.
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In response to questions from the committee, Rep. Nate clarified after a legislator's
service with the legislature is complete, the legislator would not be prohibited from
receiving gifts from anyone conducting business or desiring to conduct business
with the government. Striking "officials concerned with government contracts and
pecuniary transactions" and replacing it with "public servants" is necessary to
change the title of that section and make it consistent with the rest of the section.
This should clarify who is considered to be a public servant and is required to abide
by this law. The intent of this legislation would be to apply this rule to all public
servants, not just legislators. It is not known who would investigate any claims or
how the process would be triggered. This law would likely be enforced by either the
office of the Secretary of State or the Attorney General. The term "public servant" is
already used in this section; however, it is not clear whether public servant has a
definition in Idaho Code.
MOTION:

Rep. Malek made a motion to introduce RS 24183C1.
In response to questions from the committee, Rep. Nate explained due to the
elimination of section d, lobbying has been added to the new section and falls under
the $50 limit. Educational trips and tours would be limited to $50 a legislator. If the
cost of an education trip or tour went over $50 it could be recorded as a campaign
contribution or if the legislator were to record the trip as the campaign expense.
Trips presented by a 501(c)(3), like the North Idaho Tour, would be permissible if
the expenses were delineated as a campaign contribution or if the legislator were to
record the trip as the campaign expense. Trips, like the North Idaho Tour and South
Idaho Tour, result in giving a disproportionate voice to that area of the state.

SUBSTITUTE
MOTION:

Rep. Nye made a motion to return RS 24183C1 to the sponsor.

VOTE ON
SUBSTITUTE
MOTION:

Roll call vote was requested. Motion failed by a vote of 7 AYE, 10 NAY. Voting in
favor of the motion: Reps. Dayley, McMillan, Perry, Trujillo, Kerby, McCrostie,
Nye. Voting in opposition to the motion: Reps. Luker, Sims, Malek, McDonald,
Cheatham, Nate, Scott, Gannon, Wintrow, Chairman Wills.

VOTE ON
ORIGINAL
MOTION:

Motion carried by voice vote. Reps. Trujillo and McCrostie requested to be
recorded as voting NAY.

RS 24524:

Rep. Wintrow presented RS 24524. The purpose of this legislation is to create
and codify systems used by law enforcement, health care facilities and the Idaho
State Police Forensic Lab in the processing of a sexual assault evidence kits. It
creates a system for tracking and reporting, and requires an annual audit with
the findings reported to the legislature on an annual basis. This legislation would
provide a consistent process for all involved. Idaho has received federal funding
they have used to address the backlog of kits and this legislation would provide a
mechanism to prevent future backlogs.
In response to questions from the committee, Rep. Wintrow said the fiscal note
is based off of the personnel required to meet the 30 day time line. This includes
two forensic scientists and a person to track the kits.

MOTION:

Rep. McCrostie made a motion to introduce RS 24524.
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In response to questions from the committee, Rep. Wintrow explained there is
currently no tracking mechanism in place and the proposal is to place a serial
number on each kit. Idaho State Police Forensic Laboratory would be given
statutory authority to track the kits and create the system to track them. The kit
does expire. The chain of evidence is determined by current law enforcement
procedures. Once the crime lab has processed the kit, it is returned to the law
enforcement officer for the remainder of the investigation. It is unclear whether
the thirty day time line could be used to undermine the prosecution if the time
frame is not met.
VOTE ON
MOTION:

Motion carried by voice vote.

RS 24481:

Michael Henderson, Legal Counsel, ISC, presented RS 24481. The courts are
required to include a distance restriction with every no contact order they issue.
Because contact is not defined in statute it is not clear whether a violation of the
distance restriction is a violation of the no contact order. The purpose of this
legislation is to clarify whether a violation of a distance restriction constitutes
"contact". It also seeks to consider engaging in violent or threatening acts against
the person listed or their family, contact or communication in person, in writing,
electronically, or through a third person, as violations of a no contact order. The
court may issue a distance restriction not to exceed 1,500 feet of the person or
places they frequent.
In response to questions from the committee, Mr. Henderson explained the
maximum distance of 1,500 feet is used here because the same amount is used in
the civil protection order statute. The person would have had to knowingly violate
the distance in order to be charged with a violation. The Supreme Court has
taken on this issue due to judges expressing concern about the current distance
requirement not being enforceable because violation of a distance restriction is
not defined as contact.
In response to a question from the committee, Mr. Henderson explained the
actions listed in this legislation are intended to cover what are clear, known
violations of no contact. Violations of distance restrictions only become a factor in
no contact orders once State v. Herren was decided.

MOTION:

Rep. Malek made a motion to return RS 24481 to the sponsor. Motion carried
by voice vote.
Chairman Wills turned the gavel over to Vice Chairman Dayley.

RS 24455C1:

Rep. Wills presented RS 24455C1. The purpose of this legislation is to provide
clear rules and guidelines for out of state bail agents making arrests in Idaho as well
as to make it clear bail enforcement agents are not law enforcement officers. This
legislation outlines the requirements to become a bail enforcement agent, including
the requirement for an Idaho Enhanced Concealed Carry License in order to carry
concealed. Guidelines for badges and outer garments are also established.

MOTION:

Rep. Trujillo made a motion to introduce RS 24455C1.
In response to questions from the committee, Rep. Wills, explained the current
definition of a bail enforcement agent in Idaho Code does not provide a clear
definition or requirement for becoming and identifying oneself as a bail enforcement
agent.

VOTE ON
MOTION:

Motion carried by voice vote.
Vice Chairman Dayley turned the gavel over to Chairman Wills.
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ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 3:10 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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AMENDED AGENDA #1

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
1:30 P.M.
Room EW42
Wednesday, February 17, 2016
SUBJECT

DESCRIPTION

PRESENTER

H 491

Lien / nonconsensual common law lien

Rep. Kerby

H 492

Staff attorneys / appointments, salaries

Rep. Perry

H 493

Fines, fund deposits

Rep. Perry

H 495

Alcohol violation, expunged / sealed

Rep. Gannon

RS24259C2

Alcoholic bevs, minor/med emegency

Nate Fisher

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
COMMITTEE MEMBERS

COMMITTEE SECRETARY
Rep Scott

Katie Butcher

Rep Trujillo

Rep Gannon

Room: EW56

Rep McDonald

Rep McCrostie

Rep McMillan

Rep Cheatham

Rep Nye

Phone: 332-1127
email: hjud@house.idaho.gov

Rep Perry

Rep Kerby

Rep Wintrow

Rep Sims

Rep Nate

Chairman Wills
Vice Chairman Dayley
Rep Luker

Rep Malek

MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Wednesday, February 17, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

None

GUESTS:

Chris Rich, Ada County Clerk; Lani Wright, Ada County Clerk; Giovanna
McLaughlin, Ada County Clerk; Stephen Adams, Ada County Clerk; Barry Wood,
ISC; Andrea Patterson, ISC; Kerry Hong, ISC; Michael Mehall, Self; Daniel
Chadwick, IAC; Stacy Pittman, Self; Mason Shipley, Self; Dan Blocksom, IAC;
Elisha Figueroa, ODP.
Vice Chairman Dayley called the meeting to order at 1:33 PM.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the February 9, 2016,
meeting. Motion carried by voice vote.

RS 24259C2:

Nate Fisher, Student Association, University of Idaho, presented RS 24259C2.
This legislation now includes the requested language in subsection C and states,
"Cooperates with emergency medical assistance and law enforcement personnel at
the scene." The intent of this legislation is to remove repercussions associated with
underage drinking when there is a need for emergency medical services.
In response to a question from the committee, Mr. Fisher explained in a situation
where someone has overimbibed and there is fear of alcohol poisoning it is
important for someone to stay on scene who can cooperate and provide information
to law enforcement and medical personnel about what and how much was ingested.
Cooperation is not fully defined. Some of the states who have adopted legislation
for immunity in these circumstances have also added the cooperation language
and have not had any issues arise after doing so. The immunity provided by this
legislation does not cover anything outside of a minor in consumption of alcohol or
minor in possession of alcohol. Minors would not have immunity from any other
illegal activities they were engaged in.

MOTION:

Rep. Perry made a motion to introduce RS 24259C2. Motion carried by voice
vote.

H 492:

Rep. Perry presented H 492 which creates a new section of code to reflect a
monetary move of staff attorneys, often called law clerks, from the responsibility of
the counties to the supreme court. These law clerks work for and are accountable to
the judges, not to the counties, even though the counties pay their wages. Counties
have been reporting most counties have reached the maximum amount of their
Justice Levy Fund and have made requests to have the levy amount raised. The
Public Defense Interim Committee discussed this issue and had reason to believe
the plight of the Justice Fund Levy was directly related to the delivery of public
defense, because the majority of public defense funding comes from the Justice
Levy Fund. This legislation is a result of their discussion, however the Public
Defense Interim Committee does not have the authority to weigh in on this issue
and this legislation is not under the official recommendation of the committee. This

change is sanctioned by the counties and the courts and will result in approximately
$3.9 million becoming available again in county budgets.
In response to questions from the committee, Daniel Chadwick, Executive Director,
IAC, explained the Justice Fund Levy is used for the courts and all law enforcement
functions of a county. Not all counties have a Justice Fund Levy, some rely solely
on the current expense fund. The Justice Fund Levy was created as an attempt to
give the counties flexibility. Nineteen counties have met their maximum amount in
their Justice Fund Levy and need monies freed up to continue to cover necessary
expenses for their law enforcement functions, including jails, law enforcement,
sheriffs, and public defenders. The $3.9 million made available by transferring law
clerks to the supreme court, would not be proportionally dispersed among the
counties. Thus the monies made available could not be used to cover the amount
requested for public defender services. Some law clerks salaries are caped in their
county salary system, by placing these employees under the care of the courts they
will receive more stability and a better defined salary.
In response to a question from the committee, Rep. Perry explained with the
passage of this bill it will get a placeholder in JFAC, and they will determine how
the money will be appropriated.
In response to a question from the committee, Mr. Chadwick explained similar to
the state, the counties have received a considerable reduction in the amount of $18
million to $22 million. However, the counties have a separate levy for indigent
services and it is not impacted by what this legislation does. The amount saved by
the counties is difficult to determine due to the fluctuation of the number of claims
they pay in a year, which is twice the number of claims the state pays.
In response to a question from the committee, Rep. Perry explained there is
approximately $20,000 pay difference across the state for law clerks.
Steven Adams, Ada County Clerk, testified in opposition to H 492. As a law
clerk he is opposed to this transfer and would prefer to remain employed by the
county. He believes Ada County can provide better benefits, and he has less of
a chance of being furloughed as a county employee. He is concerned about how
his relationship with county employees, the use of county supplies and technical
support will change by becoming a employee of the state.
In the fourth judicial district there is a law clerk who is not attached to a district
judge and serves the senior judges. This bill implies there is one staff attorney per
district judge, so this position may be eliminated because it is not attached to a
district judge. Language was suggested to clarify counties would not be prohibited
from hiring additional staff attorneys as needed. As well as language stating staff
attorneys would not being required to be licensed in Idaho, considering many
staff attorneys are licensed in other states, or be licensed at all, since some staff
attorneys have graduated from law school but have not yet received confirmation
they have passed the bar. Language was requested specifically stating the salary
of district staff attorneys would not be less than the salary of the staff attorneys
serving the Idaho Court of Appeals and the Idaho Supreme Court. This is important
because salaries for staff attorneys vary across the state and staff attorneys at
various counties often have a higher case load than staff attorneys at the appellate
level who make more money. He is concerned about the transfer of his accrued
vacation time and sick time as well as his PERSI vesting and benefits.
There is the possibility this bill and Idaho Supreme Court policies could limit staff
attorneys to being term staff attorneys, he is opposed to limiting a judge's ability to
hire and keep a staff attorney as long as they wish. This statute would be better
suited in a different section of code.
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In response to questions from the committee, Mr. Adams explained the concern
over term staff attorneys stems from current Supreme Court practices of hiring term
staff attorneys. He is not familiar with how a district judge requests their supplies,
only that it is different from his request through the Trial Court Administrator. On
average, Ada County will have three or four staff attorneys waiting on bar exam
results.
Daniel Chadwick, Executive Director, IAC, testified in support of H 492 which
resolves a long standing issue between judges and county commissioners by
placing these positions in the hands of the court.
In response to a question from the committee, Andrea Patterson, Human
Resource Director, Idaho Courts, explained the Supreme Court would work with
each staff attorney to ensure there is no lapse between when their county health
insurance ends and their state health insurance policy begins. If the county is a
member of PERSI, retirement benefits would be seamless. When an individual
separates from county employment typically any accrued vacation is paid out.
The legislature has set in place certain vacation accruals for state employees
and the Idaho Supreme Court has replicated that practice for employees of the
judicial branch. The courts must look at their internal equity before promising to
match accrued timed but would seek to be as flexible and fare with the transfer of
accrual time as they are allowed to be. It is not the supreme court's policy to allow
an employee to buy vacation time but they would work with each employee to
determine how to best meet their vacation time needs.
In response to questions from the committee, Judge Barry Wood explained the
appropriation for this transfer was not included in the court's budget submitted to
the Governor's Office on November 1, 2015. This transfer has been discussed for
the last fifteen years and the courts have always contended if the legislature chose
to transfer the staff attorneys, the courts would gladly accept the employees and
administer the program. Most staff attorneys are one year clerks, some are two
year clerks and a very small number are long term law clerks. The bill's definition
of staff attorney would not be in conflict with the Supreme Court's definition of law
clerks. The statute does not mention a requirement to be licensed in order to be a
staff attorney, the common understanding is the person applying has graduated
from a law school and is either licensed to practice law or is pursuing the license to
practice.
In response to a question from the committee, Ms. Patterson, explained historically
when the legislature has written laws regarding state employee classification,
compensation, treatment for vacation or other aspects, there has always been a
caveat stating the supreme court may establish its own system of classification and
compensation as a separate branch of government. A key difference in the judicial
branch under the supreme court, is all employees are at will. The law clerks who
will be transferred as a result of passage of this bill, currently serve at the will of
their supervising district judge and this would not change once they are transferred.
The Idaho Supreme Court has a compensation system for appellate law clerks and
those figures are made public. Nationally, appellate law clerks make more than
trial court law clerks, so she would not support language requiring all law clerks
to receive the same compensation. Within the same judicial district, there can be
a variation in compensation by as much as $19,000. This transfer would allow all
law clerks in their first year of clerking to receive equal pay. An Ada County law
clerk salary is $54,825, the Idaho Supreme Court beginning appellate salary is
$54,450, the Supreme Court would not ask someone transferring from any county
where they receive a higher salary, to take a pay cut.
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MOTION:

Rep. Nye made a motion to send H 492 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Perry will sponsor the bill
on the floor.

H 493:

Rep. Perry presented H 493 which seeks to redistribute a percentage of fines from
State Motor Vehicle Laws and DUIs and develop a dedicated funding stream for the
Drug Court, Mental Health Court, Family Services Court Fund. Presently 22.5% of
these fines are deposited into the Public School Income Fund while all other funds
are distributed to the courts and transportation systems. Reallocate 11.25% of the
22.5% going to the Public School Income Fund to the Drug Court, Mental Health
Court, Family Services Court Fund. This allocation has not been revised since
1971. Shifts in policy, practice and priority make it clear a better funding stream is
needed for Speciality Courts. This new funding stream would allow for specialty
courts to be established in counties desiring to have Specialty Courts.
In response to questions from the committee, Judge Wood explained the difference
between H 461 which was designed to fix the structural funding issue in the Drug
Court Fund because of the "other court services" line in the fund and H 493 which
is intended to put more money into the problem solving courts. The funding issue
H 461 is designed to fix, is due to expenses required to be paid out of the Drug
Court Fund exceeding the income to the fund. To fix the issue, H 461 will move
any non-drug court related monies out of the "other court services" line, back to the
general fund where it was prior to being moved in 2009. Then H 461 will redirect
the surcharge money to offset that change. That effect to the General Fund is
projected to be $854,000. This method is preferred by JFAC and it is believed to
be a more long term solution.
Vice Chairman Dayley turned the gavel over to Chairman Wills.
In response to a question from the committee, Rep. Perry explained although she
would prefer to reallocate the full 22.5%, the reason for reallocating only 11.25% is
to create the dedicated funding stream, allow it to be in place and begin working.
Once this is completed the problem solving courts can be reviewed to determine if
the other 11.25%, or a portion of it, is needed to continue the work of the problem
solving courts.

MOTION:

Rep. Malek made a motion to send H 493 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Reps. McCrostie, Gannon and
Luker requested to be recorded as voting NAY. Rep. Perry will sponsor the bill
on the floor.

H 495:

Rep. Gannon presented H 495 which doesn't change present law or present
penalty. Minor in Consumption would remain a misdemeanor and a violator still
faces a fine, appearing before the judge and the present penalties as they would
apply. What this bill does is provide an incentive to stay out of trouble and if they do
so for five years with no drug or alcohol related convictions the violator can have
the guilty plea vacated and the matter sealed.

MOTION:

Rep. McDonald made a motion to send H 495 to the floor with a DO PASS
recommendation.
Mason Shipley, testified in support of H 495. He appreciates the opportunity to
have a conviction sealed and believes it will assist young people whose futures may
be affected by poor decisions made at a young age.

VOTE ON
MOTION:

Motion carried by voice vote. Rep. Gannon will sponsor the bill on the floor.
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H 491:

Rep. Kerby presented H 491 which prohibits the use of non-consensual
common law liens, and implements a penalty for anyone attempting to do so.
Non-consensual common law liens are different from a lien which can be placed on
the home because an individual who owes money, because they do not require
notice to be given to the home owner. The individual placing a non-consensual
common law lien on a residence is not required to have or list a reason for doing
so. This legislation provides instruction for reversing a non-consensual common
law lien if it has been placed on an individual's home. An amendment has been
requested to clarify the filing fee for a petition to release shall be $35, and clarifies
the language regarding the releasing of such liens.
In response to questions from the committee, Rep. Luker explained the $35 filing
fee is the current filing fee to remove the lien. Filing to remove the lien requires
a court order and State time to do so.
Chris Rich, Ada County Clerk, testified in support of H 491. He explained the
ramifications of the current language which states "an order striking and releasing
the claim". In Ada County and thirty four other counties, everything is processed
electronically. At the end of each day, three title plants will extract from the county's
portal all land record transaction documents imaged that day. An index is populated
and the images are resold to other title companies. This is done so when a property
search is conducted it is easy to determine the history of the property and if there
are any liens against it. An avenue often suggested to remove a non-consensual
common law lien has been to expunge (or strike) the lien from the record. However,
all this accomplishes is removing the image from Ada County's database and does
not update the title companies who also have copies. A better solution is to file a
release of lien which allows these title companies to reconcile the lien and it's
removal from the property. This is the solution proposed in the amendment.

MOTION:

Rep. Luker made a motion to send H 491 to General Orders with amendments
attached.
Stacy Pittman, testified in support of H 491. She provided information about
her experience when a non-consensual common law lien was filed against each
attorney in the firm and against the firm, when a defendant did not like the outcome
of a judgment. Ms. Pittman's office was contacted by an individual in the Secretary
of State's office and alerted to the possibility of a frivolous lien. Removing the lien
was an extensive process. She was required to file a civil court case and the filing
fee was $220. To file the lien cost $3 but to acquire a certified copy was $5. Statute
provided for a $5,000 fine per violation. It took approximately seven months to go to
court, the defendant did not appear and the judge removed the liens by court order.
The judge awarded $5,000 per violation which will never be collected.
Michael Mehall, testified on H 491. He provided information about his experience
as a victim of a frivolous non-consensual common law lien. When he sought
to refinance his home, it was revealed three liens amounting to $3.5 million had
been placed against his home. The liens were filed by a trust as an attempt by
the individual to shield herself against liability. Previously Mr. Mehall's firm had
attempted to collect on a debt the woman owed. Mr. Mehall retained a lawyer since
the liens were valid under common law. The individual sought a pay off in return
for dropping the suit. The Sheriff's office began investigating, and at that same
time another group informed him they had retained the right to the $3.5 million
lien but if he placed money in an escrow account the liens would be dropped.
The individual was eventually charged with a felony and arrested, she later plead
guilty to a misdemeanor. Mr. Mehall was able to recover his attorney's fees and
lost funds through restitution. Mr. Mehall must still sue in civil court in order to
have the liens removed.
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VOTE ON
MOTION:

Motion carried by voice vote. Rep. Kerby will sponsor the bill on the floor.
Chairman Wills thanked Chantel Wills for her service as a page.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 3:50 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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Rep. Luker
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HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
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Tuesday, February 23, 2016
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1:30 P.M.
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Room EW42
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Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

None

GUESTS:

Kevin Kempf, IDOC; Josh Tewalt, IDOC; Kathy Griesmyer, ACLU Idaho.
Chairman Wills called the meeting to order at 1:30 PM.

H 503:

Rep. Malek presented H 503 which pertains to trust deeds and trustees. This bill
repairs the statute pertaining to trustees for the purpose of sale of property. The
intent is to create uniformity between trustees and a mechanics lean, and to revise
issues raised by the title industry.

MOTION:

Rep. Trujillo made a motion to send H 503 with a DO PASS recommendation.
Motion carried by voice vote. Rep. Malek will sponsor the bill on the floor.

HCR 39
HCR 40:

Rep. Dayley presented HCR 39 which is the rejection of the rule change in IDAPA
50.01.01, the Idaho Commission of Pardons and Parole, Rules of the Commission
of Pardons and Parole, Docket No. 50-0101-1501, Section 250, Subsection 05,
and HCR 40 which is the rejection of the entire rule making docket presented by
Idaho State Police, IDAPA 11.05.01, Docket No. 11-0501-1401, Rules Governing
Alcohol Beverage Control.

MOTION:

Rep. Luker made a motion to send HCR 39 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Dayley will sponsor the bill
on the floor.

MOTION:

Rep. Gannon made a motion to send HCR 40 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Wintrow requested to be
recorded as voting NAY. Rep. Dayley will sponsor the bill on the floor.

H 494:

Rep. Luker presented H 494 which reclassifies first offenses for under age
consumption or possession of alcohol from a low level misdemeanor to an
infraction. This concept was recommended by the Criminal Justice Commission
to better align punishment with crime and to save public defense costs. Penalties
for a violation have been revised due to the new classification. This would be a
status offense which means juvenile corrections can have supervision if needed,
and an officer may contact a parent to notify them. The fees are being maintained
as though they were from a misdemeanor, meaning the juvenile would pay the
same amount in fees.
In response to a question from the committee, Rep. Luker explained even though
a second offense is a first time misdemeanor under this bill, there is no conflict
with the language found in H 495 which allows for a first time misdemeanor to be
removed after five years if there are no additional convictions.
Rep. Gannon clarified H 495 does not use the term misdemeanor or infraction. It is
based on a finding of guilt in a particular section. If the section is reclassified as an
infraction, the infraction is what would be removed under H 495.

Kathy Griesmyer, Public Policy Strategist, ACLU of Idaho, testified in support of
H 494. This reclassification is common sense sentencing reform and would strike
a balance for how to appropriately deal with offenses not meriting detention of a
juvenile and/or minors.
In response to a question from the committee, Rep. Luker explained by changing
misdemeanor to infraction the offender would retain the right to a trial but not to a
jury trial.
MOTION:

Rep. Trujillo made a motion to send H 494 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Luker will sponsor the bill
on the floor.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the February 17, 2016,
meeting. Motion carried by voice vote.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the February 15, 2016,
meeting. Motion carried by voice vote.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the February 11, 2016,
meeting. Motion carried by voice vote.
Director Kevin Kempf presented an IDOC update. All the requirements listed
in S 1357 (2014), the Justice Reinvestment Initiative, were met by the October
2015 deadline. The Limited Supervision Unit which allows lower risk offenders
to be placed on a secure portal and submit their reports, has had significant
enhancements. In the last six months the overall population has declined by
approximately 400 inmates, the majority of which were property or drug crime
offenders. Because of this reduction in population, every inmate currently held in a
private prison in Colorado will be returned to Idaho. IDOC will be reverting $1.8
million to the General Fund. As a result of S 1357 (2014) over $100,000 has been
returned to the Victim Compensation Fund.
In March 2015, IDOC requested information from the Council of State Government
regarding work they had previously conducted in Idaho. The request was to
determine whether there was anything in the system the Council had noted as
problematic but had not brought to IDOC's attention as of first importance. The
Council had noted treatment programs in the prisons did not have reasonable
evidence of effectiveness. A Justice Program Assessment was requested by IDOC
and provided free of charge due to Idaho being a Justice Reinvestment State. After
a complete review it was determined 9 of the 12 programs lacked evidence of
effectiveness. It was also determined the Pathways to Parole were complex and
confusing for inmates, their families and staff. It was determined the appropriate
course of action was to reduce the number of programs from 12 to 5. IDOC will
implement the Cincinnati model of Substance Abuse treatment and will enhance
their sex offender treatment program, anger replacement training and advance
skills practice. Each of these programs are researched based, universal and
public domain systems which will result in significant cost savings. Restrictive
housing reform is also in progress and two teams are actively working on solutions.
Both of the teams include a member of the ACLU and the Federal Defenders of
Idaho. All facilities have 24/7 access which has improved IDOC's partnership with
Idaho's universities and relationships with Idaho's media and groups which have
traditionally stood opposite of IDOC. (See Attachment 1).
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In response to questions from the committee, Mr. Kempf explained it is important
to note the highest recidivists are property and drug crime offenders. Parole
officers are working hard to keep up with the decline in the prisons because these
inmates who have been transferred out of prison are moving into parole. They are
able to utilize e-mail to keep inmates up to date and receive real time information
about changes and updates in programs. Removing the requirements for certain
unnecessary programs and making the programs universal will remove the bottle
neck of inmates waiting to get into the programs, which often was the only thing
standing between them and release.
ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 2:36 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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minutes in the Legislative Services Library.
Chairman Wills called the meeting to order at 1:32 PM.
Chairman Wills introduced the new House Page, Matthew Hacker, a Idaho Virtual
Academy senior from Potlatch.

MOTION:

Rep. Dayley made a motion to HOLD H 502 in committee. Motion carried by
voice vote.

H 504:

Rep. Perry presented H 504, which is the result of the Public Defense Reform
Interim Committee. The committee's intent was to ensure constitutional defense
in Idaho, ensure quality of service by setting standards and to maximize existing
resources. The primary issues considered were administration, funding, oversight
and enforcement.
Senator Lakey testified in support of H 504. Crafting of this bill began three years
ago and has had input from judges, county commissioners, attorneys, public
defenders and the courts. This legislation is important because it establishes
the principles for indigent public defense in Idaho. These are the foundational
principles the committee will move forward on during negotiated rule making to
develop the more detailed and specific standards for provision of indigent services.
This legislation is very valuable because it keeps implementation at the county
level while simultaneously providing the methodology for the counties to fund the
additional cost.
Darrell Bolz, Chair, State Public Defense Commission, testified in support of H
504. The Commission unanimously supports the legislation, but has the following
concerns. Will the 4.5 FTE in the bill be enough to complete the requirements;
whether the time lines are achievable, specifically the time lines for the grant
awards; and whether the salary for the executive director is too low. This is a very
positive step for Idaho and the Commission is dedicated to making it a success.
(See Attachment 1)
Elisa Massoth, Vice President, Idaho Association of Criminal Defense Lawyers
(IACDL), testified in support of H 504. This legislation is a step in the right
direction for public defense reform in Idaho. IACDL supports adherence to the
ABA standards, parody of funding with prosecution resources for the defense, and
training for attorneys protecting the constitutional rights of the indigent.

Kimberly Simmons, IACDL Executive Board of Directors, testified in support of H
504. Most public defenders carry case loads double the American Bar Association's
recommended 150 felony cases per year. It is imperative public defenders have
the same resources as prosecutors, such as investigators, expert witnesses and
other essentials for a complete and effective defense. Public defense reform
and oversight should include a commission to set standards under which public
defender offices should be created and maintained. There should be provision for
sufficient time and space for attorneys to meet privately and confidentially with
their clients, and a controlled work load in order to provide quality representation.
Counsel should be matched with the complexity of a case based on their training
and experience. This bill addresses these issues and is invaluable for public
defense reform. It is a good step toward creating a balanced system.
In response to a question from the committee, Ms. Simmons explained this
legislation would bring the case load for Idaho's public defenders closer to the
recommended ABA case load of 150. Without this legislation they are at risk of the
case load continuing to rise.
Robert White testified in support of H 504. He provided information about his
experience with a public defender. In 2009 his daughter was raped and he reported
the crime to the police and to health and welfare. No steps were taken, he chose to
make a citizens arrest which was within his rights according to the laws of Idaho.
Instead of making the arrest, he was arrested and charged with second degree
kidnapping. He was assigned a public defender and he had a defense. However,
he was told to plead guilty because of his race. He felt he had no help, and he
plead guilty. His family urged him to change his plea and he contacted his public
defender to make him aware Mr. White wished to withdraw his guilty plea. Upon
doing so, his public defender withdrew from the case. He was assigned a conflict
attorney who determined Mr. White was within his rights. A hearing was held so
Mr. White could withdraw his guilty plea. His public defender admitted during this
hearing he had encouraged Mr. White to plead guilty because of his race and he
was unfamiliar with the statutes surround a citizens arrest. He believes this bill will
help and hopes it will prevent more situations like his.
Dan Blocksom, Policy Analyst, Idaho Association of Counties (IAC), testified on
H 504. The Counties neither support nor oppose the bill. IAC membership is split
and they have some concerns centered around the standards. The Counties
desire to provide constitutionally adequate defense but they are worried about the
cost associated with the new standards and whether the county tax payers will
be expected to carry the burden. They are concerned that even with the grants,
there may not be enough funds for implementation. The Counties are committed
to doing their best to implement whatever standards come forward. They will fully
participate in the rule making and remain at the table to discuss future legislation
that may become necessary.
Kathy Griesmyer, Public Policy Strategist, ACLU, testified in support of
H 504. The ACLU support rests on the standards created by the Public
Defense Commission, the established grant and the enforcement mechanism.
The ACLU does have concern regarding the funding levels being enough to
achieve compliance. This is an instrumental first step and they look forward to
implementation and working through the rule making process.
Robin Crisler, ACLU, testified in support of H 504. He provided information about
his experience with a public defender. Instead of going to court, he was pressured
to take a plea bargain that was not in his best interest for the purpose of relieving
the public defender's office of the burden of defending him. Without proper legal
defense, many across the state are faced with the same situation.
Rep. Perry stated the sixth amendment has been overlooked in its importance.
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In response to a question from the committee, Rep. Perry explained the $4.2
million is set aside for grant applications. Grant applications are a means for
the county to determine what standards they are not meeting. The county will
review its public defense and request a grant for the areas they need to improve
in order to meet the standards. The grant can be as much as 15% of the local
share or $25,000, whichever is greater. Money has also been set aside for
extenuating circumstances and anomalies. The Counties are encouraged to pool
their resources. If the county is not able to meet the parameters for case load they
would use a grant application to request additional attorneys.
MOTION:

Rep. Trujillo made a motion to send H 504 to the floor with a DO PASS
recommendation.
Rep. Luker stated his support of H 504. The Counties case load is driven by the
prosecution, this is one of the reasons it is imperative the Counties maintain control
and are required to set their budget based off of their case load. One of the first
considerations the State Public Defense Commission will consider is work load
verses case load, and the grants are designed to address this concern. The grant
process is flexible so each county may request support based on their individual
deficiencies. Consolidating counties is an exciting aspect and is proven to provide
more consistency. The State will ask for compliance and if a county does not
comply with the standards despite multiple attempts by the State to do so, the cost
will revert back to the counties.
In response to a question from the committee, Rep. Perry explained in regard to
concern over additional costs being bourn by the counties, the cost for each county
is based on how far out of compliance they are with the standards. The standards
will roll out slowly allowing the counties time to comply and adjust. The state has
already appropriated funds to help with the known immediate cost increase for the
counties. The commission will return in three years and review which counties have
merged and how the funds are being used. The State Public Defense Commission
has committed to negotiated rule making throughout the entire process and will not
adopt temporary rules.
In response to a question from the committee, Rep. Perry stated the national
average for plea bargains is 95% of cases, and this is the same in Canyon County.
It is important to determine and understand the reason for such a high percentage.
The percentage is concerning especially because plea bargains never require proof
of guilt and are not a declaration of innocence.

VOTE ON
MOTION:

Motion carried by voice vote. Rep. Perry will sponsor the bill on the floor.

H 508:

Roy Eiguren, presented H 508. This bill provides the basic requirements to
regulate bounty hunters in Idaho. The only requirement in Idaho Code to be a bail
agent, is to have an approved affidavit from the Supreme Court authorizing them to
arrest. It is not the intent of this legislation to require licensing for bail agents. A
incident in Bonneville County prompted this legislation. In this incident the bounty
hunters represented themselves as law enforcement officers, wore badges but did
not show any form of identification that was visible to law enforcement officers, and
lacked training in the basic use of firearms. This bill establishes a definition for the
term "Bail Enforcement Agent" and establishes requirements to be an agent.
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In response to a question from the committee, Mr. Eiguren explained the rationale
behind requiring the agent to obtain a Idaho enhanced concealed carry licence,
regardless of their desire to carry concealed, is because it requires a background
check and is preferred to requiring the agents be licensed. There are more than
300 agents licensed by the Idaho Department of Insurance. Agents from out of
state can operate in Idaho and they would need to meet Idaho's requirements in
order to operate in state.
John Robles, owner of Idaho Fugitive Investigations LLC, testified in opposition
to H 508. Guidelines are long overdue, but this bill is premature and much more is
needed to reform the statute. The agents he works with have received extensive
training, and the incident prompting this bill are rare. He opposes any controls that
undermine the professionalism of bail enforcement agents. He believes the bill
should include standardized testing, a universally recognized badge, background
checks, training, biyearly certification, credentials and fees.
In response to a question from the committee, Mr. Robles explained most of his
agents have a basic Idaho ccw, not the enhanced ccw. Although there has only
been one incident, it was clear the agents who were a part of the incident needed
more training and this may be prevented in the future if agents were required to
be trained.
Jarin Liscinski, Beneficial Bail Bonds testified in opposition to H 508. He
expressed concerns about the safety of bail enforcement agents and the
requirement to obtain an enhanced concealed carry.
In response to a question from the committee, Mr. Liscinski explained he is
required to carry and obtain a licence from the Idaho Department of Insurance, and
in order to obtain the license there is an application process and a background
check which includes fingerprinting. The license requires continuing education and
ultimately they are licensed insurance agents under the lines of surety.
Jesse Taylor, American Bail Coalition (ABC) testified in support of H 508. The
American Bail Coalition is a group of the surety companies, and they support this
bill. This bill creates a mechanism to bring regulation to the bail recovery agent,
not the bail bondsman.
Steve Ryan, Triton Management Corporation and Northwest Surety Investigations,
testified in support of H 508. He is a NRA Instructor and a training coordinator for
Triton Management Corporation, he believes Idaho bail enforcement agents need
to be held to a higher standard. Approximately 10% of arrests by a bail recovery
agent involve the use of force. When force is required, the agent is held to the
same standard as Idaho law enforcement.
Roy Eiguren, explained there is no duplicity in the requirements in this bill and
the requirement to be a licensed bail agent licensed by the Idaho Department of
Insurance as an insurance agent to write bail.
In response to a question from the committee, Mr. Eiguren explained the intent
of this legislation is not to require a licensed bail agent appointed to handle a
surrender to meet this new criteria. The new criteria applies to a bail enforcement
agent empowered to arrest an individual.
MOTION:

Rep. McDonald made a motion to send H 508 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Scott requested to be
recorded as voting NAY. Chairman Wills will sponsor the bill on the floor.
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H 528:

Rep. Wintrow presented H 528. This bill creates a minimum standard for rape kit
testing and provides a reasonable time for that process. It establishes a tracking
system to improve efficiency and transparency. It requires an annual report to
the Idaho Legislature to provide a continuous view of how the system is working.
Without a statute in place there is room for inconsistent approaches which could
impact efficiency and service. A question was raised about how to determine which
kits should be processed and how. This questions stems from the complexities
surrounding prosecution, investigation and a victims report. This bill clarifies and
codifies which kits should be tested and the reasonable time line to do so. All kits
will now be tested unless the victim indicates they do not wish to have their kit
tested or if there is no evidence of a crime. The time line allows for 30 days to get
the kit to ISP and allows ISP 90 days to process the kit. Language was added to
indicate a delay in processing the kit cannot be used to inhibit a speedy trial or
penalize a case. If a kit is not turned in for processing, law enforcement will consult
with the county processor who will sign off. ISP will promulgate rules surrounding
the tracking and will present the annual report to the legislature.
Jennifer Landuis, Director of Social Change, Idaho Coalition Against Sexual and
Domestic Violence, testified in support of H 528. This bill addresses the gaps
and short comings in Idaho's current processing of rape kits. Although there is
concern about the level of false reports both the FBI and United States Department
of Justice estimate the level of false reports is only 8%, no higher than any other
crime. Only 30% of victims will report their rape because they fear the perpetrator,
fear they won't be believed, fear being retraumatized by the system and fear
nothing will happen if they do come forward. This legislation outlines a victim
centered process for notifying victims about the status of their kit.
Cynthia Cook, SANE (Sexual Assault Nurse Examiner) testified in support of H
528. Since 2001, within the region which includes Ada County, Canyon County,
Owyhee County, Gem County, Washington County, Valley County, Elmore County,
Duck Valley and Ontario, Oregon, there has been 1,590 victims of sexual assault
and 1,272 of them chose to have evidence collected. The process of collecting
evidence is very extensive and on average it takes between 2 to 2.5 hours for a
SANE nurse to complete the examination. The nurse remains on site for another
four hours to confirm the evidence is handled appropriately, packaged and chain
of custody is maintained. The examination includes a forensic interview, an
assessment of their body, photo documentation of injuries and evidence is collected.
Matthew Gamette, ISP Forensic Laboratory, testified in support of H 528. The
ISP Forensic Laboratory works with the manufacturer to identify the proper swabs
and items for the kit, the kits are procured, and distributed to hospitals. There is
no cost to the hospital or the victim, the cost of the kits is absorbed into the ISP
budget. There is no tracking mechanism, the number of kits sent out and returned
is reconciled but specific kits are not tracked. This bill would require a serial number
for tracking. ISP Forensic Laboratory does not store the kits, they are processed
and returned to law enforcement. There were 93 sexual assault kit submissions in
2014, and 128 in 2015. ISP anticipates continued increase in the number of sexual
assault kits they process. An average analyst can work 59 DNA cases a year. The
total cost, including facilities and man power averages $3,000 per kit. Just the
reagents and kit cost is $500 per kit.
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The current turnaround to process a non-priority DNA case is 213 days. Priority and
speedy trail DNA cases do receive priority over other kits. Presently, there are 113
DNA cases in the laboratory which have been there longer than 30 days. The DNA
casework is very different than the DNA database. DNA casework is processing a
sexual assault kit or homicide evidence and the DNA database contains samples
from convicted felons. There is no backlog of DNA database samples and currently
the database contains 35,000 samples. There is a significant backlog in DNA
casework. Analysts are being trained, and this will help with reducing the backlog.
However, it takes an average of six months to one year to train a new analyst, the
backlog will not be immediately remedied. Idaho's backlog of DNA casework is not
significant compared to the national average. ISP Forensic Laboratory's goal,
based on their current number of staff, is to be under 60 days to process a DNA
case. Reducing the turn around time to less than 30 days has been requested by
the Prosecutors and the Idaho Supreme Court.
In 2014, ISP sought information about the number of unsubmitted kits in Idaho
through an optional survey. ISP was then able to meet with stakeholders and
determine a policy of how kits should be processed. It was determined the policy
would be if the victim requested the kit not be turned in, or the police decided
there was no evidence of a crime, the kit did not need to be turned in to the ISP
Forensic Laboratory. The results of the survey revealed that cases where identity
was not in question were not turned in, this resulted in the perpetrator's DNA not
being entered into CODIS. ISP Forensic Laboratory was able to work with the FBI
to process these kits and by July 2016 the 265 previously unsubmitted kits will
have been processed through the FBI lab and entered into CODIS. This bill allows
for 90 days for ISP to process DNA casework kits, the goal is to complete them
in 30 days but additional days are allowed for personnel shortages or equipment
malfunctions. If the kit goes beyond 90 days the laboratory would be required to
report the delay to the legislature.
MOTION:

Rep. Kerby made a motion to send H 528 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Wintrow will sponsor
the bill on the floor.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 3:42 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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Chairman Wills called the meeting to order at 1:33 PM.

H 505:

Rep. Chaney requested H 505 be held in committee due to necessary changes.

MOTION:

Rep. Kerby made a motion to HOLD H 505 in committee. Motion carried by
voice vote.

RS 24620C1:

Rep. Chaney presented RS 24620C1. This legislation has the same affect as H
505, however some terms have been modified per the request of the courts and
removes the use of "consensual" throughout the bill.

MOTION:

Rep. Luker made a motion to introduce RS 24620C1. Motion carried by voice
vote.

H 522:

Rep. Moyle presented H 522. The Department of Health and Welfare is the sole
authority on the topic of foster care. Judges should have more impact in these
cases and should be listening to the guardian ad litem and the foster parents
because they are familiar with the children and understand their needs. Presently,
these cases are determined by the Department of Health and Welfare who discuss
the plan with the prosecutor and move forward. The judges are extremely limited
on what they can do in these cases. The intent of this legislation is to create the
opportunity to hear from the foster parent or the guardian ad litem, and to provide
the judge with a voice in each case. It is imperative the system be reformed in
order to make the child's best interest paramount. There is more work to be done,
and future legislation can be expected.
Rep. Perry presented H 522. There are systemic problems from intake to exit
in the foster care system. Efforts were made to ensure there would be no loss
of Title IV-E funding or overloading of the courts. This is an issue the public has
been highly engaged in and is requesting be reformed. While it may be working
for the department, it is clearly not working for others involved and especially not
for the children. Research has proven children abruptly removed from their homes
are so traumatized they have changes in hormone levels similar to that of combat
veterans. What is done in CPS cases matters to these children for the rest of
their lives. The lack of policy is the major contributing factor to the issues which
prompted this legislation.

Specifically this bill seeks to set standards by increasing the role of the courts in the
child protection process and to temper what is perceived to be as the department's
sole authority in this process. It adds the court as a consenter to adoptions. This is
imperative because often the individuals who could consent are no longer able to
do so because their parental rights have been terminated. It sets parameters and
expectations regarding the role of family members who may be potential adoptive
or permanent placements for the children. This section is being amended to require
a family member to respond to the notification within 60 days. This is imperative
because too often the family member waits until the process has substantially
progressed to respond. It makes changes to concurrent planning arrangements
which are plans created and run concurrently to prevent halting the process and
beginning again if the primary plan fails. This legislation will require if the primary
plan fails, and the secondary plan moves into primary status, another secondary
plan be created.
It allows foster parents to be heard at hearings. It adds judicial approval throughout
the process. It seeks to stop child removals from foster homes for arbitrary or
punitive reasons. This creates a requirement for when a child has been placed in a
home for longer than six months, they are not removed simply for the purpose of a
placement scheme. Specific parameters have been set to determine when a child
should be moved from one foster home to another. If the reason does not fall within
those parameters, judicial review of the reason is required.
Renee Swanson testified in support of H 522. She was a foster parent and is now
the mother of her adopted son. He was in the system for three and a half years
before they were able to successfully adopt him due to issues with the adoption,
including being informed in the middle of the process he was no longer eligible for
adoption and later being informed he was again. He struggles with detachment
disorders due to his time in the system. She fostered more than twenty four children
over the course of nine years and she saw them moved multiple times and moved
due to becoming too attached to their foster families. Foster children deserve a
quick response from the system. There needs to be more judicial control over these
children as well as a primary plan and a contingency plan.
In response to a question from the committee, Ms. Swanson stated a reason
frequently given for removal of children from her home was the child was becoming
too attached to her.
Sharmaine Tosagy, Danielle Chigbrow, Michelle Alden, Jeff Roberts, testified
in support of H 522. They provided information about their experience and
their children's experience with the foster care system. Their children have been
traumatized by their time in the system and continue to struggle today with a wide
range of issues, including detachment disorders. Ms. Tosagy indicated she had an
interest in adopting one of the children in her care but was never approached and
was informed there was a adoptive family and the child was removed. Mr. Roberts
indicated his now adopted children were removed from his home in the middle
of the adoption process to be placed with a family member who did not indicate
affirmatively she was interested in adopting when she was notified. His children
were with her for only three months before she returned them to the system. His
children are still struggling from the damage caused by being so abruptly removed
from their home of two years.
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Merritt Dublin testified in support of H 522. She is a former foster parent and now
advocates for the parents and children in the foster care system. It is imperative
people understand this bill is not about foster parent's rights, it is about the rights of
foster children. Permanent placement decisions are insulated and are not subject
to review. Idaho State Law is not consistent with Federal Law and should be
revised because this is in the best interest of the child. The permanent placement
preference is a cookie cutter response. Federal guidance regarding "relative
placements" emphasizes early engagement of relatives for foster care for better
outcomes for children, not permanent placement in lieu of attachments to foster
care-givers. The term "placement" refers to foster care. All research and policy on
"kinship care" refers to kingship foster care, which makes sense given the studies
and the reasons the outcomes for children placed in foster care with relatives would
be better. Federal policy states relative engagement must be early and late coming
relatives may not be considered due to the child's attachments to current caregivers.
In response to a question from the committee, Ms. Dublin explained passage of
this bill would change how a guardian ad litem and the courts may approach a case
when a guardian ad litem disagrees a change by the department is in the child's best
interest. Now the courts may listen to the guardian ad litem and make a decision in
counter to the department. The department's current practice is not consistent with
Federal Law, which could mean lose of federal funding. Every child placed in foster
care is entitled to a guardian ad litem but does not necessarily receive one. The
courts are not able to listen and make a determination in these cases due to IDHW
v Hays in 2002. This case determined because IDHW must consent to an adoption
as the appointed guardian of a foster child, only the Department has the authority to
decide who will adopt the child. From this case, IDHW is considered to be the sole
authority in placement decisions and judicial review of those decisions has been
interpreted as only the right to review the case and not make changes.
Tom Turco, Chairman, Region 4 Idaho Department of Health and Welfare Keep
Children Safe Panel testified in support of H 522. The Panel believe this legislation
is in the best interest of the children because it requires early involvement of family
members and preventing abrupt removal.
Brian McCauley testified in support of H 522. It may be argued these issues are
an insignificant portion of the total quantity of cases the Department reviews each
year, but there are no insignificant children. (See Attachment 1).
Joshua Wickard, testified in opposition to H 522. As an attorney representing
parents in child protection cases, his primary goal is reunification. This legislation
may change the playing field for parents who are striving to correct the issue. The
parents may feel they now have to battle a foster parent who may appear to be
a more suitable placement. Foster parents have an immeasurable impact in a
child protection case.
In response to a question from the committee, Mr. Wickard explained foster parents
are given the opportunity to share with the court their view and update the court
about how the child is doing. Foster parents do have a voice in the judicial process
and are very much a part of the court proceedings and cases. Foster parents are
invited to every court hearing and are always given the opportunity to speak.
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In response to a question from the committee, Mr. Wickard explained multiple
moves is very difficult for the child and the parent must deal with the ramifications
of their child being moved multiple times. In order to keep children in a safe and
stable environment while the parents are working to address the issue, another bill
is needed to address the removal process, the number of moves and funding for the
Department of Health and Welfare. Abrupt removal and multiple moves are minor
issues requiring greater analysis to better understand. This is similar to a child
being in day care and the parent not liking something said by the child care provider,
the parent has the right to remove the child from day care. In this case, the vested
parent is the Department of Health and Welfare acting in the best interest of the
child. Potentially, broadening the court's ability to review removals, moves and other
circumstances surrounding the child's foster care placement, could be a good thing.
However, more time is needed and all of the major stakeholders need to be included
in the conversation to determine if that should be done and what the format would
look like to do so. It is unclear how the change would affect the number of hearings
or time spent on a particular case. The stakeholders need more time to review.
Russ Barron, Deputy Director, Department of Health and Welfare, testified on H
522. He cannot support the bill but does not oppose it. It is important to bring
in all of the major stakeholders to discuss what is happening and how to correct
it. An interim committee would be a good step. There are approximately 2,400
children served in Idaho's foster care system every year and approximately 70%
are eventually reunited with their parents. The child's average length of stay is
seven months.
In response to a question from the committee, Mr. Barron explained the bill
would not affect Federal Funding. However, if the courts did not consider the
Department's preferences when making their decision, federal funding could be
lost. There may be additional costs due to additional hearings. The Department
of Health and Welfare can do better. Taking too long or not taking enough time to
achieve permanency can cause issues, further review is needed.
The committee recessed at 3:41 PM.
The committee resumed at 3:51 PM.
Miren Unsworth, Deputy Administrator, Department of Health and Welfare, testified
in opposition to H 522. The Child Protective Act provides a legal framework for the
state to intervene and address cases of child abuse, neglect, and abandonment.
The Act specifies it is the policy of the State of Idaho to seek to preserve, protect,
enhance and reunite the family relationship to the fullest extent possible. Thus, the
Department of Health and Welfare's primary focus is to reunite children with their
parents and families whenever it is safely possible and appropriate, but this is not
at all costs and in all cases. In 2015, 214 children were adopted from foster care,
36 of those children spent more than six months with a non-relative foster family
before transitioning to a relative pre-adoptive placement. It is these children this
legislation seeks to address and this is an area the Department of Health and
Welfare needs to give more time, attention, and evaluation. The Department has
specific concerns about the legislation. It could place out of state relatives at a
distinct disadvantage because the process of terminating parental rights can take
up to 12 months. Because the goal is reunification the child needs to be near the
parent in order to attempt reunification, which means the child is placed with a
non-relative foster family. Because the process can take up to 12 months, the child
would have been placed with a foster family for six months, and the bill states a
relative placement would not be considered after the child has been placed for six
months with a non relative foster care family. The additional hearings required may
result in delays. The Department of Health and Welfare does recognize there is a
need to formulize notice regarding moves and transition plans for children.

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
Monday, February 29, 2016—Minutes—Page 4

The requirement in this rule for an alternative plan is in line with current practice.
Adoption of this legislation would result in a shift in notice of placements and
placement changes as well as training for adopting new policies.
In response to questions from the committee, Ms. Unsworth explained all known
relatives must be notified within 30 days of the child entering foster care. It can take
time to find the relatives and conduct a diligent relative search, especially if there
are unresolved paternity questions or the relative is out of state. The notification
requirement of 30 days is the current practice. The current procedure is in the
Department's standards and policy, and is a federal requirement, but it is not a rule.
In response to questions from the committee, Ms. Unsworth explained children
can be moved from one foster home to another for a variety of reasons. The
reasons outlined in the bill for moving a foster child, are the same considerations
the Department would have for deciding to move a child. A child becoming too
attached should never be a reason for removing a child. The notification process
should be reviewed and tightened. A placement change takes place through a case
worker in consultation with their supervisor. Removal due to safety concerns has a
very specific process. If the decision is to make a determination about a permanent
placement of a child, there is a specific process involving multiple individuals
including a social worker, a supervisor, a chief, guardian ad litem and any other
individuals who have been around the child.
In response to a questions from the committee, Ms. Unsworth explained the
Department has a continuous quality improvement system which involves reviewing
210 randomly selected cases, one of the factors considered is placement stability.
The Department has a foster parent conflict resolution process that begins at the
supervisor level. It is unclear whether those voicing concerns were aware of the
resolution process, as it would have likely resolved the issue. The reviewing party
is not independent and is usually reviewed at the program manager level or the
division administrator level.
In response to a question from the committee, Ms. Unsworth explained within
the State of Idaho a relative home study can be completed within 90 days and
the Department is confident they can meet the deadline. Because the Interstate
Compact for the Placement of Children is not enforceable, the Department cannot
guarantee home studies out of state will be conducted within 60 days. The
identification of a concurrent goal is consistent with current practice.
Holly Koole Rebholtz, IPAA, testified in opposition to H 522. The Idaho
Prosecuting Attorneys Association has concerns about the procedural issues for
prosecutors.
Galen Fields, Child Protection Prosecutor, Ada County, testified in opposition to
H 522. The overall goal of reviewing how placement decisions should be made is
a good goal and has the support of the Idaho Prosecuting Attorneys Association,
Ada County and Twin Falls Prosecuting Attorneys Offices. One concern is the fiscal
impact on the county offices, the courts, the Department, the Public Defenders
Offices, and perhaps the CASA program due to increased litigation. There is
concern about the Federal Funding for foster care under the Social Security Act,
being tied to an agency making placement decisions. Increased litigation could
include foster parents litigating against the system or against other foster parents.
It is unclear if the foster parents would be entitled to attorneys or are entitled to a
public defender at county expense and whether there will be a discovery process.
This litigation is likely to have the consequence of delaying permanency for the
child. Absence of reference to the implications of the Indian Child Welfare Act
which has its own priority of placement.
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In response to questions from the committee, Ms. Fields explained the deadline for
the family to respond could prove to be very difficult for her office. There are things
which could be changed in the handling of temporary moves at the Department's
administrative level, it is not necessary to involve the courts. It is unclear what
the recourse would be if the child is placed in a home over the objection of the
Department and something goes wrong. It is unclear if both the Department and
the Court need to consent to adoption and one does not, who will have the priority.
Rep. Trujillo stated these time lines seem fair when compared to the 10 days a
biological father has to respond to a paternity suit.
In response to a question from the committee, Ms. Fields explained it is common
when a case is headed toward the termination of parental rights and the work is
being done to identify family members who can foster or adopt. The 30 day window
of time from when the child is removed from the home to when relatives have been
notified will pass before the parent can present their case for maintaining parental
rights and custody. Between the permanency hearing and a termination hearing
the parents will begin attempting to negotiate their children's placement. Within the
Child Protective Act the rules of evidence only apply at the adjudicatory hearing,
and the termination of parental rights hearing. In that sense, foster parents could
come and speak as they already do. The language does not foreclose their right
to bring an attorney. It is unclear if the foster parents attorney would have the
right to discovery.
Sherrie Davis, testified in support of H 522. She was prompted to become a
foster parent after working in the juvenile courts and she has fostered 63 children
since becoming a foster parent in December of 2008. One child she cared for
was sixteen with an infant and only spoke Spanish. She was informed by the
Department they would be seeking to place her with a Spanish speaking family
since Ms. Davis did not speak Spanish. The afternoon she was informed the
Department had found a placement was the same day the Department intended
to pick the child up and deliver her to her new placement. She chose to deliver
the child personally hoping to have an opportunity to apprise the family of some
issues the child had. This opportunity was not provided and shortly after she was
placed with the family they kicked her out because of the issues. Shortly after,
Ms. Davis was contacted about a placement for a Spanish speaking child with
an infant, it was the same girl. She supports the Department completely in their
efforts for reunification but there are issues which should not be overlooked. Due
to lack of follow up from the Department, Ms. Davis spends personal time and
money to fly to Mexico to follow up on a child who was deported to Mexico. She
understands the Supreme Court decision could not be overturned, but she expects
to be heard. She has attended numerous meetings and provided feedback about
changes the Department could make to improve and nothing has been done to
correct the issues. She questions whether the major issues can be resolved, when
simple things have yet to be corrected.
In response to a question from the committee, Deena Layne, Deputy Legal Council,
Idaho Supreme Court, explained it appears with the passage of this bill there is
a point after the adjudicatory hearing where more hearings would need to take
place, in addition to the hearings the Courts are already required to hold. This new
requirement could have an impact on the timeliness of permanency hearings.
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In response to a question from the committee, Judge Barry Wood, Senior District
Judge, Idaho Supreme Court, stated in attempting to determine if the courts have
the capacity for an increase in hearings it is important to note different areas would
be impacted differently depending on the number of the hearings. Hearings are
what the Courts do, the question should be how it would impact the requirement to
meet the time lines. If the legislature determines this should move forward because
it is good policy, the Courts will do what they need to do meet the requirements. If
it is determined more resources are needed to meet the requirements, then that
information will be presented to the legislature.
In response to a question from the committee, Ms. Dublin stated she was surprised
it was the understanding of some, that foster parents are receiving notifications and
being allowed to express their view. It is important to note if the child is no longer in
their home the foster parent is no longer considered to be the child's foster parent
and they will not receive notice of the hearing. When foster parents are invited
to the hearing, the Judge will ask if they would like to share any information and
ask them a few specific questions. The Prosecutors Office and the Department
of Health and Welfare take the position the foster parents are not entitled to any
information about the hearing, which makes it impossible for the foster parent to
participate and provide input if they don't know the reason for the hearing. Excluded
from the definition of a permanency hearing under federal law is a hearing held
without the participation of a foster parent. Guardian ad litem's have volunteer
attorneys and foster parents are not coming forward with attorneys, they are coming
forward and asking to be heard, this bill will not add additional costs.
Corinne Larsen, testified in support of H 522. In Alaska the courts rely on the
testimony of the guardian ad litem and foster parents, and the Judge had the
power to determine the actions the Department would take. In Idaho, during her
time as a foster parent there were several instances where supervised visits were
unsupervised and the children were hurt. When she raised the issue with the
Department of Health and Welfare the response she received was the children
would be removed from her home the next day. She reached out to the guardian ad
litem and the children were returned with the understanding her family would adopt.
They began the process and then the children were removed from her home. The
guardian ad litem was left out of all of the decisions. When the case came before a
Judge who appeared to agree with her family, the Department chose to have the
case go before a different Judge who made the decision to remove the children.
In response to a question from the committee, Mr. Barron explained the budget
is tight for staff to supervise visits, however, they do make sure the visits are
staffed. The ratio for case worker to case load is estimated at 12-15 cases to 1
worker. The Department needs to own up to whatever mistakes it has done and
improvements it needs to do.
RS 24613:

Rep. Perry stated it has been said foster parents in Idaho have no rights, it is
imperative to note, this bill is not addressing foster parents rights, beyond having
a voice in the court room. This bill is about how the children are handled when
they are in foster care. Children want to be with their parents above all else, of
course they do. Everyone knows there are problems, they have had years to make
changes, but no one has proposed any solutions. No rules have been proposed
to make changes. The changes in this bill are in regard to policy, and the clearer
the policy the less there is to fight over. This bill slows the process and attempts to
help the children in the system. It needs to be determined why there is a disconnect
between what the Department says should be happening and what everyone else
says is actually happening. It needs to be determined why what is said to foster
parents is not noted in the case files. This will be a continuing process. RS 24613
will exempt the Indian Child Welfare Act, and the case plan is removed from going
to the foster parents.
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Rep. Perry requested H 522 be held in committee and RS 24613 be introduced
and sent to the Second Reading Calendar.
MOTION:

Rep. Trujillo made a motion to HOLD H 522 in committee.
In response to a question from the committee, Rep. Perry explained there are a
number of formal hearings already in place including: shelter care, adjudicatory,
case plan and permanency at six months and twelve months, review, annual
permanency, termination of parental rights, appeals by any aggrieved parties,
motions and stays.

VOTE ON
MOTION:

Motion carried by voice vote.

MOTION:

Rep. Trujillo made a motion introduce RS 24613 and recommend it be sent
directly to the Second Reading Calendar. Roll call vote was requested. Motion
carried by a vote of 16 AYE, 0 NAY, 1 EXCUSED. Rep. Malek was excused.
Rep. Perry will sponsor the bill on the floor.

H 523:

Rep. Perry presented H 523. This bill invites the Department of Health and
Welfare to come before the germane committee with an update on Idaho's foster
care system.

MOTION:

Rep. Dayley made a motion to send H 523 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Perry will sponsor the bill
on the floor.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 5:43 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
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Tuesday, March 01, 2016
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1:30 P.M.
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Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Perry

GUESTS:

Michael Henderson, ISC; Holly Koole Rebholtz, IPAA; Seth Guyer, ASUI; Emily
Larsen, ASBSU.
Chairman Wills called the meeting to order at 1:33 PM.

H 521:

Nate Fisher, Student Body Association, University of Idaho, presented H 521. This
bill provides limited immunity from minor in possession and minor in consumption
convictions when there is a need for emergency medical attention. This bill does
not provide immunity for any other concurrent crime at the scene. This bill does
not condone underage drinking but it does aid in situations that can be a reality for
individuals under the age of 21. After passage of this legislation in other states,
calls to EMS increased by 51% for alcohol related emergencies.
In response to a question from the committee, Mr. Fisher explained in the typical
scenario where someone has called law enforcement and medical personnel, the
party is over and everyone clears out. It is unlikely students would stay in the
area and attempt to gain immunity from charges. Determining who has immunity
may be up to law enforcement.
Seth Guyer, University of Idaho student, testified in support of H 521. He testified
about his experience when a friend was in need of emergency medical assistance
after drinking too much. Mr. Guyer chose to stay on the scene and called an
ambulance. The ambulance, firefighters, and police arrived on scene. He chose to
stay on the scene and cooperate with questions, he was later charged with a Minor
in Consumption. He went through the process of attending classes and counseling
and was able to have the charge expunged from his record. When he sought to
join the military he was not able to do so and missed out on a job opportunity he
was very excited about because of the counseling requirement for expungement.
This bill would assist future students and increase the safety of students who need
emergency medical assistance.
Emily Larsen, Student Representative, Associated Students of Boise State
University, testified in support of H 521. This bill is about the health and welfare of
young people in this situation. It is imperative friends make the call for emergency
medical assistance. Over 200 comments and 1,100 signatures have been collected
from individuals who support the legislation. The University Student Associations
will inform students of this change in the law and encourage them to make the call.
In response to questions from a committee, Ms. Larsen explained 65% of underage
students have tried alcohol at least once. Alcohol is prevalent at parties and often
students are encouraged to sleep it off, but many need medical assistance and are
not aware of it. Students are provided training to recognize the signs of alcohol
poisoning, which is the most common medical emergency in these circumstances.

Rep. Troy testified in support of H 521. This bill seeks to remove the number
one barrier, which is a young person's fear of getting themselves, or a friend, in
trouble. Encouraging minors to call for help and stay on the scene will increase
the safety of the kids.
MOTION:

Rep. Wintrow made a motion to send H 521 to the floor with a DO PASS
recommendation.
In response to a question from the committee, Mr. Fisher explained information
about immunity will be incorporated into orientation for students at the universities
and will be paired with a strong message about drinking responsibly. Similar
legislation was passed in California and in the year immediately following, the
amount of binge drinking decreased by 2%. Research has proven passing this
legislation does not result in a increase in drinking.

VOTE ON
MOTION:

Motion carried by voice vote. Rep. Troy will sponsor the bill on the floor.

RS 24263:

Michael Henderson, Idaho Supreme Court, presented RS 24263. This legislation
was originally heard as H 430 and H 502 and contains improvements on the
previous legislation due to changes needed. Concerns were raised about filing fees
for petitions to seek a compromise of a claim. This piece of legislation includes
a provision stating there will be no filing fee charged when a claim is filed. The
legislation also clarifies if the claim is less than $10,000 the Court could approve the
claim based off the information in the report, rather than going through a hearing
process. The legislation outlines what must be included in the report in order for
the courts to approve without a hearing.

MOTION:

Rep. Gannon made a motion to introduce RS 24623 and recommend it be sent
directly to the Second Reading Calendar.
In response to a question from the committee, Mr. Henderson explained if the child
has a guardian or a conservator it is because there is an existing problem with
the home and the parents, thus parents are not listed first in the order of priority.
Parents may already file the claim according to the existing statute, this bill seeks
to clarify what the process should be in a circumstance where the child is with a
guardian or conservator.

VOTE ON
MOTION:

Motion carried by voice vote. Rep. Kerby requested to be recorded as voting
NAY. Rep. Luker will sponsor the legislation on the floor.

MOTION:

Rep. Wintrow made a motion to approve the minutes from the February 23, 2016,
meeting. Motion carried by voice vote.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 2:27 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Thursday, March 03, 2016

TIME:

1:30 P.M.

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Sims, Gannon, Malek

GUESTS:

Holly Koole Rebholtz, IPAA; Kassandra Slaven, Ada County Prosecutors Office;
John Dinger, IPAA; Alan Malone, Ada County Public Defender; John Burnham,
SOMB; Sharon Harrigfeld, IDJC; Marc Crecelins, IDJC; Karin Magnelli, SOMB.
Chairman Wills called the meeting to order at 1:30 PM.

S 1235:

Sharon Harrigfeld, Director, Idaho Department of Juvenile Corrections (IDJC)
presented S 1235. This bill clarifies the process for granting informal adjustments
to juveniles. The statute requires the admission by the juvenile and the granting
of the informal adjustment had to occur at the admission or denial hearing. In
addition to not being common practice in most juvenile courts, it is impractical for
the decision for the juvenile to admit the allegations in the petition, as well as the
judge to grant an informal adjustment at the initial stage of the proceedings. The
amendment to the statute would allow the admission, as well as the granting of the
informal adjustment, to occur at any stage of the proceeding, which is keeping with
common practice. Additional changes are proposed effecting the final outcome of
the informal adjustment, specifically if the court is shown the terms and conditions
of the informal adjustment have been met, there is no longer a need to continue the
informal adjustment, and it is compatible with public interest, than the court shall
dismiss the case. This was discretionary and the amendment clarifies that if the
court, in their discretion, is satisfied that the conditions to dismiss have been met,
than the case is required to be dismissed. It doesn't remove the court's discretion,
but places the discretion in determining whether the conditions have been met
rather than whether or not the case is to be dismissed. The amendment also
relieves juveniles of the duty to file an application for dismissal with the court. This
is keeping with the common practice in many courts and alleviates the cost and
time associated with making application to the court, both for the juvenile and their
representing counsel as well as the court.

MOTION:

Rep. Trujillo made a motion to send S 1235 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Scott will sponsor the bill
on the floor.

Sharon Harrigfeld presented a Idaho Department of Juvenile Corrections update.
IDJC is developing productive citizens in partnership with the community through
juvenile crime prevention programs, education, rehabilitation and reintegration.
IDJC's strategic plan goals are to ensure juvenile accountability through effective
use of evidence-based practices, to ensure community protection through skills
improvement of juveniles returning to the community and to strengthen and support
all resources within IDJC. Family engagement is a very important component in
adolescent success and IDJC is working to better engage families throughout the
continuum of care. The recidivism rate in the last fiscal year was 23%. Focusing on
the protective factors like family support, school success and stable environments
increases the likelihood of the juvenile's success. Positive outcomes include 795
credits earned in the first 6 months of this school year, 47% of eligible juveniles
receiving a High School Diploma or a GED, 83% increase in reading scores, 90%
increase in math scores and 82,291 hours of community service completed. A multi
system integration team comprised of the Department of Health and Welfare, the
Courts and the Criminal Justice Commission is working to identify dual involved
youth (commonly known as "cross over youth") who were in the child protection
system or the mental health system and have now entered the juvenile justice
system. The purpose is to determine what steps can be taken earlier to prevent the
youth from moving further into the system.
In response to questions from the committee, Ms. Harrigfeld explained therapeutic
communities in IDJC are different than adult therapeutic communities in the
Department of Corrections. There has not been a difference in the mixture of
crimes against persons and property but the cases IDJC is encountering are
becoming much more complex.
H 555:

Rep. Chaney presented H 555. This bill addresses a practice known as sex-ting
which is a self created obscene images distributed by electronic means. An
estimated 50% of juveniles are expected to be engaged in such activities. High
school students in Idaho are as likely to be sex-ting as they are to graduate and go
on to college. There is a difference between youthful indiscretion and evil intent
and by making this change in code, it will distinguish between the two. Making this
change removes the possibility the minor could be required to register as a sex
offender and removes it from a section which is specifically exempt from being
eligible for expunction. Specifically this bill reduces it to a misdemeanor for the
minor creating and sending the image if the image is only sent to one other minor.
Charges are also reduced to a misdemeanor for the minor in possession of a self
created image sent to them by the minor who created it. If the image is self taken
and mass distributed, the first offense is a misdemeanor and each subsequent
distribution is a felony. This does not increase the penalty because these charges
are already a felony. Leaving the law unchanged may prevent minors from coming
forward and asking for help with their indiscretion, because it is a felony.
In response to a question from the committee, Rep. Chaney, explained the use
of "willful" is intended to protect those who received an unsolicited text or e-mail.
Willful possession must be determined by the finder of fact.

MOTION:

Rep. Kerby made a motion to send H 555 to the floor with a DO PASS
recommendation.
Holly Koole Rebholtz, IPAA, stated their support of H 555.
John Dinger, IPAA, testified in support of H 555. This bill protects children and
makes an important update to the statute.
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In response to questions from the committee, Mr. Dinger explained a simple point
a to point b distribution is often handled by involving the parents. If distribution is
beyond a single intended minor, the minor who sent the image is taken through
a diversion case, which includes removal of their phone and sexual boundaries
counseling. If the original conduct is very severe, or if the conduct continues after a
diversion case, the minor is referred to the juvenile division. Juvenile prosecutors
typically will not charge the minor under 18-1507 and will instead charge them with
dissemination of harmful material to a minor. Occasionally, cases are charged
under 18-1507 because of concern for the juvenile. This bill is a good bill to assist
with cases charged under 18-1507. It is unlikely there will be an increase of charges
after the implementation of this bill. The types of cases which have been charged
under dissemination of harmful material to a minor, may begin to be charged under
18-1507a with the passage of this bill. This bill is likely to assist with bullying
surrounding sex-ting as the minor is likely to be more comfortable coming forward.
Alan Malone, Ada County Public Defender, testified in support of H 555. There
are times when a child is prosecuted with the only remaining prosecutable crime,
which in many cases results in a felony charge. This felony charge subjects them to
registration and is not able to be expunged.
In response to a question from the committee, Mr. Malone, explained the
interpretation of a first offense and second offense, could be one "sext" followed
by another and another. It would provide more clarity if it stated a second offense
would follow the first adjudicated offense.
Rep. Chaney, the only scenario in which this escalates to a felony status is a
second offense of mass distribution. The first offense misdemeanor is an exception
to the mass distribution rule. The targeted behavior of the bill is misdemeanor
status.
VOTE ON
MOTION:

Motion carried by voice vote. Rep. Chaney will sponsor the bill on the floor.
Jon Burnham, Chair, Sexual Offender Management Board, presented an update
from the Sexual Offender Management Board (SOMB). The Sexual Offender
Management Board appreciates the new polygraph member position approved
last session and the voice this member brings to the table. The board is currently
in the process of reviewing the standards previously developed for certification
of post-conviction sex offender polygraph examiners and is utilizing the board
member's expertise. The set of standards for providers of services to adult sex
offenders developed in 2014 has been modified to apply to psychosexual evaluators
and treatment providers for juveniles who have been adjudicated for sexual
offenses. Certification of juvenile providers began last year. An ongoing charge of
the board is development of risk-based, tiered sex offender registration systems
for adults and juveniles. In 2015, the SOMB presented S 1095 to implement a
five-tiered adult registration system. Although the bill did not proceed through both
houses, the board is working to modify the proposed system to identify initially only
the high risk or more serious offenders for enhanced registration requirements
from the rest of the registered sex offender population. Once the process has
been implemented the board will take a period of time to gather data and address
identified issues before reintroducing the measure. The goal is to introduce the
identified system to the 2018 legislature with implementation set for 2019. The
direction for a tiered juvenile registration system has changed from a system largely
driven by the courts to a system driven by the Sex Offender Management Board. A
proposal is being reworked to involve 3 registration tiers which would limit public
access to the registration information of only the highest risk or more serious juvenile
offenders who have been adjudicated for sexual offenses. The board is working to
develop a set of continuing education workshops for community providers across
the state due to specialized training being difficult and costly to obtain. A review
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is being conducted of the previously established quality assurance procedures for
feasibility. The polygraph member is developing quality assurance procedures to
correspond with the post-conviction sex offender polygraph examiner standards.
In response to a question from the committee, Mr. Burnham explained in regard to
the tiered juvenile sex offender registration, when the juvenile is released at age 21
the juvenile will be automatically off of the registry. Juveniles may be moved among
the tiers and after review they may be moved to a lower tier. The use of polygraph
is voluntary unless court ordered because it is a good tool for treatment. At this
time there are no specialty courts for sex offenders and the idea of sex offender
speciality court are not promoted or suggest on a national level.
ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 2:41 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
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Monday, March 07, 2016

TIME:

1:30 PM or Upon Adjournment
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Room EW42
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Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan, Perry,
Sims, Malek (Chadderdon), Trujillo, McDonald, Cheatham, Kerby, Nate, Scott,
Gannon, McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

None

GUESTS:

None.
Vice Chairman Dayley called the meeting to order at 3:01 PM.

S 1277:

Sara Thomas, SAPD, presented S 1277. This bill is a product of the Idaho Criminal
Justice Commission's review of Idaho's sexual crimes statutes. This review
revealed a shortcoming in Idaho's statute which requires some form of resistance
from the victim of a rape. Idaho is one of only a handful of States which has not
updated its statute.
Paul Panther, Chief, Criminal Law Division, Attorney General's Office, testified in
support of S 1277. He chaired the subcommittee which proposed these changes.
Despite 33 other states removing resistance from their statutes, the Idaho Supreme
Court is bound by the language in Idaho's Statute. This legislation seeks to amend
the current statute to provide that a victim of rape need not offer resistance where
the victim has a well-founded belief that resistance would be futile or that resistance
would result in the use of force or violence. Idaho has a female rape and male rape
statute which have some differences, this bill would adopt gender neutral language,
specify both men and women can commit the act of rape and repeals the male rape
statute. The rape of spouse statute has been updated to say no spouse can be
convicted of raping their spouse unless the situation meets specific circumstances.
In response to a question from the committee, Mr. Panther explained the State
would bear the burden of proving the victim had an objectively reasonable belief
of harm. There are two provisions dealing with resistance, and evidence of rape
is evidence of resistance. A portion of the bill does address a situation when the
victim is not able to resist with the burden to prove this resting on the State. A
situation where the victim is unable to resist due to consuming alcohol or drugs are
also addressed. All circumstances would be taken into consideration, not just a
single circumstance like a difference in stature.
Vice Chairman Dayley turned the gavel over to Chairman Wills.
Sara Thomas, stated questions have been raised about the sexual battery section,
specifically the requirement to have an individual register as a sex offender, for
what may be considered a minor offense, if it happened a third time. Concerns
were also raised due to the way the sexual battery of an adult statute is written,
even a forcible sexual battery could be considered a misdemeanor. Due to the
questions and concerns raised, it has been requested S 1277 be held in committee,
for the purpose of bringing new legislation.

MOTION:

Rep. Trujillo made a motion to HOLD S 1277 in committee. Motion carried by
voice vote.

RS 24662:

Sara Thomas, Chair, Criminal Justice Commission, presented RS 24662. This
legislation is the same as S 1277, with the exception of the sexual battery portion
being removed.

MOTION:

Rep. Trujillo made a motion to introduce RS 24662 and recommend it be sent
directly to the Second Reading Calendar.

SUBSTITUTE
MOTION:

Rep. Nate made a substitute motion to introduce RS 24662. Roll call vote was
requested. Motion carried by a vote of 9 AYE, 7 NAY, 1 EXCUSED. Voting in
favor of the motion: Reps. Luker, McMillan, Sims, Malek, McDonald, Cheatham,
Kerby, Nate, and Scott. Voting in opposition to the motion: Reps. Dayley,
Trujillo, Gannon, McCrostie, Nye, Wintrow, and Chairman Wills. Rep. Perry
was excused.
Sara Thomas, presented a Idaho Criminal Justice Commission (ICJC) update.
The goal is to reduce victimization and recidivism in the State of Idaho. The
first objective is to establish evidence-based and best practices relating to
accountability, prevention, education and recidivism reduction. The second
objective is to strengthen the knowledge base in Idaho by enhancing data collection
abilities and sharing capabilities. The Commission continues to address data
sharing opportunities and data sharing projects. The Commission has agreed
to supervise a group with a special emphasis project grant from the Bureau of
Justice Statistics. In the past year, this group has focused on a data sharing
project between the Idaho Department of Juvenile Corrections and the Idaho Web
Infrastructure for Treatment Services (WITS). Because of this project clinicians are
able to use the WITS program to determine if a child, referred to them by the courts
for treatment or evaluation, has been in the Department of Juvenile Corrections
and what programs they have participated in. This project has greatly reduced the
amount of wait time for the information to be gathered.
Another part of the ICJC strategic plan is to provide policy makers and criminal
justice decision makers with accurate information. The goal is to advance the
delivery of justice through effective interventions by proposing balanced solutions,
which are cost effective and based on best practices. Additionally the strategic plan
includes promoting efficiency and effectiveness of the criminal justice system by
promoting well-informed policy decisions. Subcommittees have focused on pre-trial
justice, standardized recidivism definition, mental health, research alliance, and
criminal fees and fines.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 3:53 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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S 1255
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Michael Kane, ISA

S 1327
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Michael Henderson,
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S 1352

Guardians of minors, terminat/resig

Michael Henderson,
ISC
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Parent/guardian delegation of power

Rep. Redman
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HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Wednesday, March 09, 2016

TIME:

1:30 or Upon Adjournment

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan, Perry,
Sims, Malek (Chadderdon), Trujillo, McDonald, Cheatham, Kerby, Nate, Scott,
Gannon, McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Luker, McDonald, Perry

GUESTS:

Holly Koole Rebholtz, IPAA; Michael Henderson, Idaho Supreme Court; Mike Kane,
ISA; Caitlin Rusche, IAC.
Chairman Wills called the meeting to order at 1:31 PM.

S 1255:

Sen. Rice presented S 1255. The purpose of this legislation is to amend the
law regarding the investigative power of the State Attorney General into elected
county officials. The current law has proven problematic, because the current law
only allows for partial prosecutorial power, which requires the investigation to be
passed on to another official. The preliminary investigation must be sent back to
the prosecutor but it cannot include any information due to conflict of interest, which
requires it go to a conflict attorney who must go through the Attorney General's
office. This takes a great deal of time. This legislation clarifies if it is clear the matter
does not need further investigation, there will be no requirement to pursue it.
Michael Kane, ISA, presented S 1255. At this time, the Attorney General is
required to investigate any accusation, no matter how de minims or anonymous.
The current law mandates the Attorney General involve himself in civil claims,
however this is outside the normal function of a criminal law enforcement agency
and the law does not provide a way for the Attorney General to proceed on behalf
of one party or another in civil matters. The solution is to allow the Attorney General
to have true prosecutorial discretion and power in criminal matters involving county
elected officials. There is no fiscal impact because limiting the number of cases
being pursued will not require additional people to be hired.

MOTION:

Rep. Trujillo made a motion to send S 1255 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Trujillo will sponsor the bill
on the floor.

S 1327:

Michael Henderson, ISC presented S 1327. This bill concerns a defect in the
law pertaining to vulnerable adults. The statute defines "neglect" as a failure of a
caretaker to provide certain basic needs "in such a manner as to jeopardize the
life, health and safety of the vulnerable adult". The use of "and" means proving
neglect requires the State to show the life of the vulnerable adult was jeopardized,
in addition to his or her health or safety. This appears to make all neglect of a
vulnerable adult a felony. It is believed the Legislature intended acts jeopardizing
the health or safety of a vulnerable adult, but not necessarily his or her life, would
be an offense punishable as a misdemeanor.

MOTION:

Rep. Kerby made a motion to send S 1327 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Scott will sponsor the bill
on the floor.

S 1352:

Michael Henderson, ISC, presented S 1352. This bill corrects an omission in
the statute relating to guardianship. It amends Idaho Code to provide a person
interested in the welfare of a ward, or a ward who is at least 14 years old, may
petition the court for modification or termination of the guardianship on the grounds
the modification or termination would be in the best interest of the ward. This would
fill the gap in the Idaho Code and provide guidance to all persons concerned in a
guardianship.

MOTION:

Rep. Trujillo made a motion to send S 1352 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Sims will sponsor the bill
on the floor.

H 573:

Rep. Redman presented H 573. Current law allows temporary voluntary custody
arrangements between families outside of the Idaho Child Protection Services
foster care system. This legislation extends existing legislation to a year for
temporary custody and longer for active-duty military. It adds new legislation to
Idaho Code to specify non-profit organizations can be involved in helping facilitate
these voluntary partnerships between families. It will provide a less restrictive
option to support families in crisis before conditions rise to the level of CPS
intervention. Often parents do not seek help out of fear their children will be taken
into the foster care system. The average time children spend away from parents is
29 days and the parents maintain full custody of their children.

MOTION:

Rep. Dayley made a motion to send H 573 to the floor with a DO PASS
recommendation.
In response to a question from the committee, Rep. Redman explained there are
29 states which have enacted the legislation and 3 states have policy in place. It
is important for Idaho to have a policy in place so the non-profit is recognized as
having the authority to act in the capacity of reviewing host families for placements.
The sole responsibility, including liability and exposure, of vetting a host family will
rest on the non-profit. The State cannot be liable due to the passage of this bill.

VOTE ON
MOTION:

Motion carried by voice vote. Reps. Nate, McCrostie, Gannon, and Wintrow
requested to be recorded as voting NAY. Rep. Redman will sponsor the bill on
the floor.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 2:44 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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Sara Thomas, SAPD
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HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Tuesday, March 15, 2016

TIME:

1:30 or Upon Adjournment

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

None

GUESTS:

Lisa Growette Bostaph, BSU; Laura King, BSU; Pam Panther, Attorney General;
Jessica Lorello, Attorney General; Sara Thomas, ICJC; Joyce Broadsword,
Department of Health and Welfare; Holly Koole Rebholtz, IPAA.
Chairman Wills called the meeting to order at 1:30 PM.

MOTION:

Rep. McMillan made a motion to approve the minutes of the February 25, 2016
meeting. Motion carried by voice vote.

MOTION:

Rep. McMillan made a motion to approve the minutes of the February 29, 2016
meeting. Motion carried by voice vote.

MOTION:

Rep. McMillan made a motion to approve the minutes of the March 1, 2016
meeting. Motion carried by voice vote.

MOTION:

Rep. McMillan made a motion to approve the minutes of the March 3, 2016
meeting. Motion carried by voice vote.

MOTION:

Rep. McMillan made a motion to approve the minutes of the March 7, 2016
meeting. Motion carried by voice vote.

MOTION:

Rep. McMillan made a motion to approve the minutes of the March 9, 2016
meeting. Motion carried by voice vote.

SCR 143:

Sen. Davis introduced Beck Roan who will present SCR 143.
Mr. Roan presented SCR 143. This legislation amends Joint Rule 20 which
pertains to constitutional amendments and when they must be introduced and
transmitted. The rule currently requires a constitutional amendment to be
transmitted by the 55th legislative day which frequently falls on a weekend. This is
intended to change the transmittal deadline to the 57th day.
In response to questions from the committee, Mr. Roan explained even though
the current language allows for the rule to be waived, the language has not been
sufficient to alleviate the issue. The introduction deadline is the 36 legislative day
and it does not fall on a weekend, thus it is not being adjusted by this legislation.

MOTION:

Rep. Kerby made a motion to send SCR 143 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Moyle will sponsor the
legislation on the floor.

SCR 144:

Beck Roan presented SCR 144. This legislation amends Joint Rule 21 which
pertains to recordings of proceedings. Presently the recordings are kept for two
years and then transferred to the archives. This legislation clarifies what legislative
services is allowed to do with the recordings and allows them to keep the original
and send a copy to the archives.

In response to a question from the committee, Sen. Davis explained the Idaho
Legislature is already maintaining the recordings and so there is no fiscal impact.
This legislation is intended to update the statute to conform with current practice.
MOTION:

Rep. Dayley made a motion to send SCR 144 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Moyle will sponsor the
legislation on the floor.

S 1351:

Sen. Lodge presented S 1351. This legislation adds community service projects to
the list of opportunities for those confined in county jail. Presently, persons confined
in county jail are able to take part in projects for the federal and state governments.
In response to a question from the committee, Sen. Lodge explained individuals
from the county jail may be allowed to join a project hosted by a 501(c)3, a religious
organization or other community sponsored projects. Approval of these projects
would be conducted by the county coordinators who are already coordinating work
and projects for inmates.
Chairman Wills invoked Rule 38 stating a possible conflict of interest but that
he would be voting on the legislation.

MOTION:

Rep. McCrostie made a motion to send S 1351 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Cheatham will sponsor
the bill on the floor.

HCR 52:

Rep. Perry presented HCR 52. This legislation authorizes the Legislative Council
to appoint an interim committee to study issues related to the foster care system in
Idaho. The committee will report its findings and make recommendations to the
First Regular Session of the 64th Idaho Legislature.
In response to question from the committee, Rep. Perry explained members of the
committee are appointed by the Joint Legislative Council.

MOTION:

Rep. Trujillo made a motion to send HCR 52 to the floor with a DO PASS
recommendation.
In response to a question from the committee, Rep. Perry explained there is a
balance in party when the members are assigned.

VOTE ON
MOTION:

Motion carried by voice vote. Rep. Perry will sponsor the legislation on the floor.

S 1361:

Sen. Lakey presented S 1361. This legislation clarifies which funds and how much
of each fund the counties can use to cover the cost for indigent services. This
pertains to the justice fund, the current expense fund or the indigent fund.

MOTION:

Rep. Luker made a motion to send S 1361 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Luker will sponsor the
legislation on the floor.

H 580:

Sara Thomas, Chair, ICJC presented H 580. This legislation provides equal
protection to both men and women by making the rape statute gender neutral,
rape of spouse has been update to exclude certain situations, and it revises the
requirement for resistance in certain statutes. When victims resist, their chance of
greater injury doubles.

MOTION:

Rep. McDonald made a motion to send H 580 to the floor with a DO PASS
recommendation.
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In response to a question from the committee, Ms. Thomas, explained this
legislation still requires the State to prove lack of consent beyond a reasonable
doubt. This legislation removes resistance as the way the State must prove
non-consent. The stature of the person would be only one of the factors considered
in the totality of the circumstances.
Lisa Growette Bostaph, Professor, Department of Criminal Justice, BSU, testified
in support of H 580. Fight or flight are mobilizing defenses. However, freezing is a
immobilizing defense used when fight or flight are not perceived as a good option.
Rape has been identified as a trauma that can result in fight, flight or freeze.
In response to a question from the committee, Ms. Bostaph explained all senses
become hyper aware when a individual is in an immobilized defense.
In response to a question from the committee, Ms. Bostaph explained no other
statute includes a requirement of the victim, and instead focuses on the actions of
the offender.
VOTE ON
MOTION:

Motion carried by voice vote. Reps. Wintrow and Malek will sponsor the bill
on the floor.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 2:37 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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AGENDA

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
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Thursday, March 17, 2016
SUBJECT

DESCRIPTION

PRESENTER

SCR 150

Joint rule 18, amended, sop / fn

Sen. Davis

S 1362

Liens, renewed judgements, time
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MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Thursday, March 17, 2016

TIME:

1:30 PM or Upon Adjournment

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) McDonald, Nate

GUESTS:

Maureen Wishkoski, Women's and Children's Alliance; Jennifer Landhuis, Idaho
Coalition Against Sexual and Domestic Violence; Sherri Cameron, Boise Police
Department; Senator Kelly Anthon; Bob Aldridge, TEPI; Judge Bryan Murray,
Idaho Courts; Deena Layne, ISC; Jessica Lorello, Attorney General; Savahna
Goodman, Self; Miren Unsworth, IDHW; Holly Koole Rebholtz, IPAA; Dan Dinger,
IPAA; Representative Lance Clow.
Chairman Wills called the meeting to order at 2:22 PM.

SCR 150:

Sen. Davis presented SCR 150. The purpose of this legislation is for the fiscal note
to better reflect the true fiscal impact of the bill. A statement of purpose and a fiscal
note are required to be attached to any introduced bill. Fiscal notes must contain
the proponent's full fiscal year projected increase or decrease. The proponent
bears the responsibility of providing accurate information. If it is determined there
will be no fiscal impact, the fiscal note must contain a statement of the reason
no fiscal impact is projected. All statements of purpose and fiscal notes must be
reviewed by the committee for compliance before final action is taken. A member of
the committee may challenge the sufficiency of a fiscal note prior to the committee's
final action on the bill. Any member may debate the sufficiency of the statement of
purpose or fiscal note when the bill is taken up for consideration on the floor. Any
revisions of the statement of purpose or fiscal note are ministerial only. It must be
clear the statement of purpose is not intended to reflect legislative intent and a
notice will be placed on each statement of purpose and fiscal note
In response to a question from the committee, Sen. Davis explained revisions of
the statement of purpose or the fiscal note may happen in a ministerial function,
meaning without unanimous consent because doing so would imply the statement
of purpose is more than a mere attachment.
In response to a question from the committee, Sen. Davis explained the legislature
is the sole judge of legislative rules. The notice which will clarify the statement of
purpose and the fiscal note are only a mere attachment and not an expression of
legislative intent, will automatically be applied when the statement of purpose is
generated in GEMS. This notice is intended to alert those reviewing the legislation
that the statement of purpose and the fiscal note are not intended to reflect
legislative intent.

MOTION:

Rep. Sims made a motion to send SCR 150 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Moyle will sponsor the bill
on the floor.

S 1362:

Sen. Davis presented S 1362 to the committee.

MOTION:

Rep. Nye made a motion to send S 1362 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Kerby will sponsor the bill
on the floor.

S 1373:

Sen. Burgoyne presented S 1373. This legislation permits a victim of malicious
harassment, stalking or telephone harassment, as defined in Idaho law, to file a civil
petition in court seeking a protective order on behalf of themselves or their children.
Presently, in order to qualify for a protective order, a specific relationship must exist
between the victim and the perpetrator. Stalking does not qualify for a civil protective
order. However, many times the required romantic or familial relationship do not
exist between victim and perpetrator, and the victim is left without any recourse. A
violation of the protection order is a misdemeanor. The cost of court filing fees and
bonds are waived because Idaho receives between 9 million and 15 million federal
dollars intended for victims of domestic violence. These funds hinge on court filings
fees not being charged to those filing a civil protective order due to stalking.
In response to a question from the committee, Sen. Burgoyne explained a
petition for an ex parte order must meet the requirements in Idaho Code 18-7907,
except this bill will also require the victim to show stalking or harassment has
occurred in the last 90 days, irreparable injury into the future and a likelihood the
stalking will continue. Stalkers do not limit themselves to one of the three statutes
and telephone harassment has the potential to be just as serious as malicious
harassment or stalking, thus it is included.
Sherri Cameron, Boise Police Department, testified in support of S 1373. Stalking
is one of the most difficult cases to prove and build. This is due to the language
in the statute requiring a pattern of behavior. When a victim is not able to receive
a protection order, it is very difficult to protect the victim and it is impossible for
the police department to take action. Often when a stalker is no longer able to
reach the victim by the phone their behavior will escalate. If the civil order is not
treated as a criminal offense it is not enforceable. In a majority of cases, protection
orders do stop the behavior.
In response to a question from the committee, Ms. Cameron explained what
irreparable injury may look like in a victim's life. These cases have a traumatic
impact on a victim's life, including making changes to where they eat, shop, and
work out. Planning their lives around where they may come into contact with the
perpetrator. This behavior often prevents the victim from going to work which
sometimes results in loss of a job, or taking their children to school. Sometimes
the victim will move, change their vehicle, change their phone number and change
their children's school.
Maureen Wishkoski, Women's and Children's Alliance, testified in support of
S 1373. Although some will say a protective order is just a piece of paper, the
protective order does work and often successfully stops the behavior. There were
more than 700 protective orders in Ada County in 2015.
Jennifer Landhuis, Idaho Coalition Against Sexual and Domestic Violence,
Stalking Resource Center, testified in support of S 1373. Nationally, 7.5 million
people are stalked in a single year. In 50 percent of the cases the relationship
required under Idaho law to file for a civil order of protection, does not exist. Only
40 percent of stalking victims contact law enforcement. A protective order is a tool
for law enforcement but it is only effective if it available.

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
Thursday, March 17, 2016—Minutes—Page 2

Savahna Goodman, testified in support of S 1373. She provided information
about her personal experience with a stalker. She received texts at all hours of the
day and for hours at a time. The texts would come in groups of 100-200 texts at
a time. She did not meet the qualifications for a protective order because she
did not have a romantic or familial relationship with the stalker. Over time the
behavior escalated and she chose to make significant changes in her life, including
quitting her job. At this time, the stalking has ceased, but she has concern for
others in this situation who are unable to receive a protective order, and who may
not have the freedom she had to make such significant changes in their lives to
avoid their stalker.
Daniel Dinger, IPAA, testified in support of S 1373. He serves as the supervisor
of the IPAA's domestic violence unit. This unit handles domestic violence and other
types of cases, including stalking. There are gaps in the law, including situations
where the necessary relationship qualifications are not met, or where the necessary
relationship does exist but no specific threat of violence has been made. A specific
threat of violence is a necessary qualification for a protective order. This legislation
would provide the change necessary to provide protection and relief for vulnerable
individuals in the community.
Rep. Clow testified in support of S 1373. He was made aware of Savahna's
situation and he found it very surprising she did not qualify for a protective order.
He was happy to cosponsor this legislation in order to provide a judge with the
opportunity to make a reasonable determination about granting a protective order
in this type of situation.
MOTION:

Rep. Gannon made a motion to send S 1373 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Clow will sponsor the bill
on the floor.

S 1302:

Bob Aldridge, TEPI presented S 1302. A number of years ago, the "family
allowance" was removed from the Probate Code. However, it has been found
that not all cross-references to the family allowance in the Probate Code were
removed at that time. This bill simply removes the remaining cross references
to the non-existent family allowance.

MOTION:

Rep. McCrostie made a motion to send S 1302 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. McCrostie will sponsor
the bill on the floor.

S 1303aa:

Bob Aldridge, TEPI presented S 1303aa. This bill is referred to as the Revised
Uniform Fiduciary Access to Digital Assets Act. This bill deals only with digital
assets such as e-mail, social media, online accounts for banking and investing,
online storage of music, photographs and documents, ancestry accounts, and
many other digital accounts and property. The bill modernizes the law and
updates the rules regarding access to such digital assets by fiduciaries. This bill
addresses four common types of fiduciaries including: personal representatives for
a deceased person's estate, court-appointed guardians or conservators for a living
protected person's estate, agents appointed under powers of attorney, or trustees.
Specifically, this bill gives the holder of the account control. The holder is allowed
to specify whether their digital assets should be preserved, distributed to heirs,
or destroyed. It provides uniformity, respects privacy interests, recognizes the
different types of fiduciaries who may need access, requires clear proof of authority,
recognizes limits from federal law, and protects custodians of digital assets who
comply with a fiduciary's apparently authorized request for access, by giving them
immunity so long as they act reasonably and in good faith.
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In response to a question from the committee, Mr. Aldridge explained this
legislation came from the Uniform Laws Commission. Two changes have been
made to the original legislation from the Uniform Laws Commission. One was per
the request of the Motion Picture Association to include "and designated recipient."
The second change was per the request of the Idaho Trial Lawyers to include
"reasonably". This legislation has been introduced across many states, and is
likely to be adopted across the nation.
MOTION:

Rep. Kerby made a motion to send S 1303aa to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Kerby will sponsor the bill
on the floor.

S 1343:

Sen. Anthon presented S 1343. This bill is about public safety and addresses
concerns from law enforcement, the courts, and the Commission of Pardons and
Parole. These concerns pertain to how the Board of Pardons and Parole can
effectively handle the most dangerous parolee's and their violations. A hearing
officer may choose, based on the nature of the violation, whether to impose 90/180
day sanctions. If the violation is of a sexual or violent nature, or if a violator has been
formally charged with a new felony or violent misdemeanor, the hearing officer may
decide the violator should remain in custody while the charge is being adjudicated.
In response to a question from the committee, Sen. Anthon explained there is
nothing preventing the new formal charge or a conviction to be the trigger for the
hearing.

MOTION:

Rep. Gannon made a motion to send S 1343 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Gannon will sponsor
the bill on the floor.

S 1328aa:

Judge Bryan Murray, Chair, Idaho Supreme Court Child Protection Committee,
presented S 1328aa. This legislation was prepared by the Idaho Supreme Court
Child Protection Committee. The purpose of the proposed changes is to implement
best practices identified and/or developed by the committee. This includes
practices required by recent federal legislation. According to 2014 data from the
Idaho Medicaid program, 46% of foster kids in Idaho are prescribed psychotropic
medications. This legislation requires the Idaho Department of Health and Welfare
(IDHW) to report if a child is being prescribed psychotropic medications and if so,
how much, at every review and permanency hearing. The courts may then inquire
about the circumstances.
In 2014, the Preventing Sex Trafficking and Strengthening Families Act, and the
Fostering Connections Act were implemented. Both laws are directed at state
agencies and compliance with both is necessary to maintain federal funding. Only
the changes to the Idaho statute necessary to maintain federal funding and which
are believed to improve outcomes for Idaho foster children have been identified.
Implementing the proposed changes will not have a direct impact on the General
Fund but failure to do so, will result in the loss of desperately needed federal
funding. Transitional planning must start at age 14 rather than 16 and must be
included in case plans. The Idaho Supreme Court Child Protection Committee
recommends a review and/or permanency hearing 90 days prior to a youth aging
out for the purpose of addressing the transition plan.
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For youth 14 years old and older, the case plan must document the youth was
provided with information about their rights including: education, health, visitation,
court participation and a receipt of their annual credit report. IDHW must sign an
acknowledgment that the youth was provided the information and it was explained
in an age or developmentally appropriate way. For youth 12 years old and older,
the court will inquire at review and permanency hearings what the youth desires for
permanency placement. In this case, if the youth is 16 years old and older, a list
of permissibly permanency goals is provided. If the permanency goal is APPLA
the permanency plan must document the steps IDHW is taking to ensure the
foster parents or child care institution are following the reasonable and prudent
parent standard when determining whether to allow the youth to participate in
extracurricular, enrichment, and social activities and the opportunities provided to
the youth to engage in age or developmentally appropriate enrichment activities.
The impetus for this is the youth often are housed but not allowed opportunities to
engage is the typical activities youth are interested in. The 2014 Preventing Sex
Trafficking and Strengthening Families Act has added specific requirements to the
current requirement that the court make a written, case-specific findings as to why a
more permanent goal is not in the best interest of the child. The new requirements
includes why APPLA is the best permanency goal for the youth and the compelling
reasons why it is not in their best interest to be placed permanently with a parent,
in an adoptive placement, in a guardianship, or in the custody of the Department
in a relative placement. It is important to note Federal law makes long-term foster
care with a relative acceptable for the purposes of Title IV-E funding. This is the
reason relative placement is listed, even though it is not listed as a permanency
goal in Idaho statute.
IDHW must make reasonable efforts to place siblings together, and if siblings
cannot be placed together, IDHW must provide a plan for frequent visitation or
ongoing interaction between the siblings, unless it is contrary to the welfare of
one or more of the siblings. IDHW must develop a plan to ensure the educational
stability for the child, including assurances the child's placement takes into account
the appropriateness of the current educational setting and the proximity of the
school the child is enrolled in at the time of the placement. As well as assurances
IDHW will make reasonable efforts to ensure the child remains in the school the
child is enrolled in at the time of the placement.
The Bureau of Indian Affairs has adopted new guidelines for implementing the
Indian Child Welfare Act. The only change the committee is proposing to the Idaho
statute is to require the court, at every hearing, to inquire about the child's possible
Indian status. Early identification of the child's status ensures compliance with
ICWA and avoids potential disruption to the child's life and to judicial proceedings
due to failure to comply with ICWA. Continual inquiry is necessary because new
information about the child's status may arise at any time. If there is reason to
believe the child is an Indian child but no final determination has been made about
the child's status, IDHW will document its efforts to determine the child's status and
the court will determine whether IDHW is making active efforts to work with all
tribes of which the child may be a member to determine if the child is, or may be
eligible for membership.
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By amending the language pertaining to shelter care hearings, it will reduce
confusion about the correct outcome when the court doesn't place the child
in shelter care. Amendments to the language pertaining to review and status
hearings, seeks to clarify the purpose of a review hearing and create an opportunity
for the court to review discrete issues without requiring a report from IDHW and the
guardian ad litem. Current statute is not clear on what kind of hearing is required
when a child is removed from a home pursuant to 16-1623. Changes have been
made to clarify this is a redisposition hearing and not a shelter care hearing. It
is also clarified this section applies only when a child is removed without a prior
hearing. Permanency hearings will be required annually, in addition to the 30 day
permanency hearing. Reports at review hearings must be filed at least 5 days
prior to the hearing.
It is imperative youth are involved in court and in the plans being made for their
future. At age 8 a child has the right to notice and come to court. At age 12 the
child may begin participating, answering questions and may be assigned a lawyer,
even if they have a guardian ad litem. At age 14 they may begin participating in
the preparation of their case plans. At age 16 they will help create the transition
plan to move them into adulthood which will be reviewed with a judge 90 days
before they turn 18.
In response to a question from the committee, Judge Murray explained the use
of "to plan" rather than "shall plan" was specifically requested by the children who
do not wish to be forced into the plan.
In response to a question from the committee, Judge Murray explained there are
national standards and rights for foster care children, and the agency has worked
on standards and rights for Idaho foster care children. This shift is due to the
historical focus on the rights of the parents, rather than the rights of the children.
In response to a question from the committee, Judge Murray explained an inquiry
from the courts motivates and moves people into action. However, the right to
inquire does not give the judge the authority to make changes.
In response to a question from the committee, Judge Murray explained in regard
to protective orders, law enforcement will make the initial decision about whether to
remove the adult or the child. Law enforcement is often reluctant to remove the
home owner and it is often unclear who the offender is.
In response to a question from the committee, Judge Murray explained adoption
subsidies are one category. The State receives incentive monies by not leaving
kids in foster care for long periods of time or by moving children into adoption.
Adoption subsidies go to a specific child based on their history in the system and
their qualifications. The adoption subsidy can be lost if proper procedure, detailed
in IV-E funding, is not followed. The subsidies and the incentive monies are paid
out from different funds.
MOTION:

Rep. Nye made a motion to send S 1328aa to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Nye will sponsor the bill
on the floor.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 4:39 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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AGENDA

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
1:30 PM or Upon Adjournment
Room EW42
Monday, March 21, 2016
SUBJECT

DESCRIPTION

PRESENTER

S 1300aa

Estates, divorce, probate transfers

Robert Aldridge

S 1301

Community property

Robert Aldridge

S 1360

Admin proced act/admin rule amends

Sen. Rice

SCR 151

Admin hearing officer interim comm

Sen. Burgoyne, Rep.
Luker

HR 2

House rule 64, public records request

Rep. Crane

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
COMMITTEE MEMBERS
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COMMITTEE SECRETARY
Rep Malek

Rep Scott

Katie Butcher

Rep Trujillo
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MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Monday, March 21, 2016

TIME:

1:30 PM or Upon Adjournment

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Perry

GUESTS:

None.
Chairman Wills called the meeting to order at 4:01 PM.

HR 2:

Rep. Crane presented HR 2. This legislation pertains to public information
requests and allows members of the House of Representatives to give authority to
the Legislative Services Office (LSO) to process a public information request on
their behalf. The member is not giving up their right to respond to the request
personally. The fiscal note is for the purpose of hiring a employee for the duration of
the legislative session to handle the influx of requests.

MOTION:

Rep. Nye made a motion to send HR 2 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Crane will sponsor the bill
on the floor.

S 1300aa:

Robert Aldridge, TEPI presented S 1300aa. This bill concerns the effect of a
decree of divorce on various documents, planning methods such as rights of
survivorship, and beneficiary designations. Existing Idaho law has a very limited
automatic effect of divorce on various matters that should be taken care of in the
aftermath of a divorce proceeding. Divorce proceedings, used to be handled almost
entirely by attorneys, are now very often handled by the parties themselves without
any legal advice, using pre-made forms. Therefore, the checklist of matters to
take care of after or during a divorce proceeding is often missed. This can result
in assets passing at the death of one of the parties totally contrary to the actual
wishes of the decedent. The parties are not aware of the need for the changes.
This issue has been recognized nationally and the Uniform Probate Code, used
in Idaho, has been updated to cover those situations, protecting persons who do
"pro se" divorce on their own.

MOTION:

Rep. McCrostie made a motion to send S 1300aa to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. McCrostie will sponsor
the bill on the floor.

S 1301:

Robert Aldridge, TEPI presented S 1301. This bill covers the effect of depositing
community property into an account that may not have the names of both of the
married individuals on the account. This can result in several issues. First, the
Idaho Legislature created Community Property With Right of Survivorship for all
assets, including not only real estate, but all other assets, including bank accounts
and stock accounts. However, many financial institutions are not offering that
option and instead allow only Joint Tenancy With Right of Survivorship. This can
create tax and other problems. Second, married individuals may have accounts in
only one name for convenience, without any actual intent to change the character
of the property in that account from community to separate property. Either of
these situations can create problems when one of the two individuals either dies

or becomes incapacitated or the parties get divorced. This is especially true in
blended families where there are children from prior marriages.
This bill makes it clear that depositing community property in an account, however
titled, does not in and of itself alter the community property character of the property
or the community rights in the property. The parties can always, by separate
documents, agree to a different result, for example agreeing sums in a bank
account will be the separate property of the person whose name is on the account
even if the funds were originally community. The second part of the bill protects
third parties such as banks or stock companies by providing rights of survivorship
between married individuals arising from the express terms of the account cannot
be altered by the provisions of a will. Wills may not be probated for years after the
death of the person and third parties need to be able to rely on the clear terms of
the account without worrying about a future probate suddenly altering those terms.
MOTION:

Rep. Sims made a motion to send S 1301 to the floor with a DO PASS
recommendation.
In response to a question from the committee, Mr. Aldridge stated educational
seminars will be set up to educate the public regarding what must be included in
their wills, especially if they are not utilizing a lawyer to prepare their will. A banker,
lawyer or accountant may be aware of these rules and could educate their clients.
If a decision were made today in regard to community property, this is likely the
conclusion the courts would make. This legislation specifically covers community
property as it pertains to bank accounts.

VOTE ON
MOTION:

Rep. McCrostie requested a roll call vote on S 1301. Motion carried by a vote
of 15 AYE, 0 NAY, 2 EXCUSED. Reps. Perry and Malek were excused. Rep.
Sims will sponsor the bill on the floor.

SCR 151:

Rep. Luker presented SCR 151. This Concurrent Resolution is the result of
information found in a study prepared by the Office of Performance Evaluations
titled "Risk of Bias in Administrative Hearings." Data from the study indicates 52%
of the various types of contested cases present moderate to high risk of bias. One
of the study's recommendations was the Legislature consider establishing an
interim committee to study possible contested case changes. This Resolution
states the Legislature finds the level of risk of bias unacceptable and authorizes the
Legislative Council to appoint an interim committee to undertake and complete a
study of potential approaches to mitigate this bias risk.
Sen. Burgoyne testified in support of SCR 151. It is important to note, this study
was released by the Office of Performance Evaluations on February 22, 2016 and
the Office recommended the interim committee.

MOTION:

Rep. Dayley made a motion to send SCR 151 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Luker will sponsor the bill
on the floor.

S 1360:

Sen. Rice presented S 1360. This legislation amends the requirements on
information given to the Legislature for rules review to require a brief written
summary of substantiative changes previously incorporated by reference of revised
substantive differences. Often the changes are presented as a simple update from
one manual to another and the substantive changes are not explained.

MOTION:

Rep. Trujillo made a motion to send S 1360 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Trujillo will sponsor the bill
on the floor.
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MOTION:

Rep. Wintrow made a motion to approve the minutes of the March 15, 2016,
meeting. Motion carried by voice vote.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned at 4:41 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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AMENDED AGENDA #2

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
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Room EW42
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DESCRIPTION
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S 1420

District judges, salaries

Sen. Davis

S 1253

Child protection, caregivers

Miren Unsworth,
IDHW
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name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
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Rep Nye
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MINUTES

HOUSE JUDICIARY, RULES, & ADMINISTRATION COMMITTEE
DATE:

Wednesday, March 23, 2016

TIME:

1:30 PM or Upon Adjournment

PLACE:

Room EW42

MEMBERS:

Chairman Wills, Vice Chairman Dayley, Representatives Luker, McMillan,
Perry, Sims, Malek, Trujillo, McDonald, Cheatham, Kerby, Nate, Scott, Gannon,
McCrostie, Nye, Wintrow

ABSENT/
EXCUSED:

Representative(s) Malek, Scott

GUESTS:

Miren Unsworth, IDHW; Russ Barron, IDHW.
Chairman Wills called the meeting to order at 3:53 PM.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the March 17, 2016
meeting. Motion carried by voice vote.

MOTION:

Rep. Wintrow made a motion to approve the minutes of the March 21, 2016
meeting. Motion carried by voice vote.

S 1253:

Miren Unsworth, Deputy Administrator, Department of Health and Welfare,
presented S 1253. Too often children and youth in the foster care system miss out
on opportunities to be involved in extracurricular, enrichment, cultural or social
activities because the current process for approving these activities can be time
consuming and burdensome for the children and foster families tasked with caring
for them. There is also a need to ensure appropriate immunity from liability for the
foster parents who make day-to-day decisions regarding children placed in their
care. Presently, there is no provision for immunity from liability in law for foster
families.
The Preventing Sex Trafficking and Strengthening Families Act requires each
state's child welfare program to establish "appropriate liability" standards for foster
parents who wish to normalize foster children's lives by enrolling them in activities.
Idaho currently has no state statutes outlining liability coverage for foster parents
and child care institutions under contract with the Department of Health and Welfare
whose services are paid for via title IV-B and IV-E funds of the Social Security Act.
This legislation is meant to delegate limited authority to foster parents to provide
enrollment consent for foster child activities which schools and other organizations
may require, and for which foster parents may be reluctant to give without liability
protection. This legislation does not change the status or rights of a biological
parent or guardian, or the Idaho Department of Health and Welfare in its role as
the legal custodian or guardian of a child. There is no anticipated fiscal impact
associated with implementing this legislation.
In response to a question from the committee, Ms. Unsworth explained activities
covered under this legislation could include signing a permission slip for a field
trip, participation in sports, or attending a week long summer camp. Presently,
foster parents do not make these decisions and must go through a case worker
for permission to do so.
In response to a question from the committee, Ms. Unsworth stated nothing in this
bill would conflict with H 556.
In response to a question from the committee, Ms. Unsworth explained there is
the potential for a suit against a foster parent for consenting to the activity.

MOTION:

Rep. Trujillo made a motion to send S 1253 to the floor with a DO PASS
recommendation.
In response to a question from the committee, Ms. Unsworth explained if a
child was injured and a suit was filed, the Department of Health and Welfare has
immunity but the foster parents are vulnerable. Their immunity is only in the
application of the standard. If a decision is made outside of the standard, the foster
parent would not have immunity from liability. Training will be provided for the foster
families regarding which decisions are within the standard and which are not.

VOTE ON
MOTION:

Motion carried by voice vote. Rep. Perry will sponsor the bill on the floor.

S 1420:

Sen. Davis presented S 1420. This bill adjusts the annual salaries of magistrate
judges and district judges beginning in FY 2017. Salaries for Supreme Court
justices and Court of Appeals judges, including the Chief Justice of the Supreme
Court and the Chief Justice of the Court of Appeals, are not affected. Every four
years the Idaho Legislature sets the compensation for constitutional officers. The
pool of applicants for the district judge positions is very small. The delta was
increased between the magistrate judges and the district judges in an attempt to
increase the pool of applicants for the district judge positions. Judges are not being
paid comparatively to others in the region. The delta should be maintained between
magistrate and district judges. In 2015, regardless of what state employees
received, there was zero percent CEC for the courts. With this legislation the
Supreme Court justices and Court of Appeals judges, including the Chief Justice of
the Supreme Court and the Chief Justice of the Court of Appeals receive a zero
percent CEC.

MOTION:

Rep. McDonald made a motion to send S 1420 to the floor with a DO PASS
recommendation. Motion carried by voice vote. Rep. Moyle will sponsor the
bill on the floor
Rep. Gannon explained the Joint Publishing Committee recommendation is for
the Idaho Legislature to pay for the current 100 requests for hardbound Session
Law books. Current personal orders will be forwarded to Caxton for payment and
processing. Each book will have a letter enclosed stating this will be the last year
the Legislature will pay for the hardbound version and future year's hardbound
orders will be taken and the payment processed by Caxton. The online Session
Law Library will continue to have additional volumes added throughout the interim.
The front page of the Session Laws will reflect the change n the publishing authority.

MOTION:

Rep. Gannon made a motion to approve the recommendation of the Joint
Publishing Committee.
Chairman Wills clarified this will remove the requirement for a concurrent
resolution each year.

VOTE ON
MOTION:

Motion carried by voice vote.
Chairman Wills thanked Matthew Hacker for his service as a page, and Katie
Butcher for her service as the committee secretary.

ADJOURN:

There being no further business to come before the committee, the meeting was
adjourned 4:29 PM.

___________________________
Representative Wills
Chair

___________________________
Katie Butcher
Secretary
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