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NOTE:
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CONVENED:

Chairman Lodge called the Senate Judiciary and Rules Committee (Committee)
meeting to order at 1:30 p.m.

INTRODUCTIONS: Chairman Lodge introduced Committee Page Aleena Follett, and Committee
Intern Kanoa Nol, which is a name change from the Agenda..
PRESENTATIONS: Senior Judge Barry Wood provided the Committee with an overview of the
Idaho State Judiciary, established by Idaho Code, with seven Judicial Districts.
Judge Wood explained that the Judiciary has two types of courts:
1) Appellate Courts consisting of the Supreme Court, with the Chief Justice and
four justices; and the Court of Appeals, with the Chief Judge and three judges; and
2) Trial Courts consisting of the District Court with 45 judges, and the Magistrate
Court with 91 judges (see Attachment 1).
Magistrate Court Judges who would be presenting were introduced by Judge
Wood.
Judge Michael Oths, Magistrate Judge, 4th District, cited statistics relative to the
number of filings in the Magistrate Court in 2015. He explained the type of cases
the Magistrate Courts address and the demographics of the Magistrate Court.
The Committee appreciated receiving a list of the Idaho Magistrates including
their districts and counties (see Attachment 2).
Judge Anna Eckhart, Magistrate Judge, 1st District, presented a detailed
analysis of the Idaho Child Protective Act (Act), emphasizing that "at all times the
health and safety of the child shall be the primary concern." She provided an
overview of the Act along with the statistics for cases involving child protection
and procedures for administering the requirements of the Act. Judge Eckhart
advised the Committee that in 2012, Idaho's child welfare system was ranked No.
1 in the nation by the Foundation for Government Accountability (see Attachment
1, page 3, and Attachment 3).
Judge Kent Merica, Magistrate Judge, 2nd District, presented information on
Idaho Family Court services, which include domestic relations, divorce, property
division, guardianships and conservatorships. He stated that most of the cases
involve child custody decisions (see Attachment 4). He noted that the Court
Assistance Office provides guidance to those who are involved in the court system
for the first time and do not know what to do (see Attachment 5).

Judge Mark Ingram, Magistrate Judge, 5th District, discussed the Juvenile
Court system. He observed that most youth perpetrate mischief that in prior
generations was dealt with by parents; today these acts are considered unlawful
and are dealt with by law enforcement and the courts. Most youth grow out of
this behavior, but 8 to 10 percent do not. Through the cooperation of probation,
corrections, child protection, the Department of Health and Welfare, and other
child-centered agencies, the courts can consider the whole makeup of these
youth and the environment in which they reside. Judge Ingram stated that the
courts are continuing to gather data to determine which methods are working to
meet the needs of the youth.
Judge Rick Bollar, Magistrate Judge, 5th District, pointed out that the Domestic
Violence Courts were established by Idaho Code. They deal with anything in the
Family Court that involves violence. The goals of this court system are to enhance
victim safety and offender accountability, provide effective case management, and
coordinate information for families with multiple cases. Judge Bollar described
the process taken by the courts, the demographics and resources involved and
several of their functions (see Attachment 1, page 7).
It was brought to the Committee's attention by Judge Bollar that Ada County's
court has been named a Mentor Court for Domestic Violence Courts. He indicated
that the Supreme Court oversees these courts.
Judge Michael Oths, in the absence of Judge Rick Carnaroli, returned to the
podium and summarized the variety of issues dealt with by the Criminal Courts.
These include felonies, misdemeanors, infractions, arraignments, preliminary
hearings, jury trials, court trials, diversionary courts, sentencing and probation
violation hearings. In addition to being responsible for such diverse assignments,
these judges perform on-call duty on a 24- hour basis for issuance of urgent
warrants, temporary holds for mental commitment hearings and jail emergencies
(see Attachment 1, page 12).
Judge Oths also discussed the use of various diversionary courts such as
Veterans' Court and Drug Court. These courts handle criminal actions that are
the result of uncontrollable situations.
Judge Ryan Boyer, Magistrate Judge, 7th District, spoke about Problem Solving
Courts, such as Youth Court and Drug Court (see Attachment 6). These courts
have treatment teams to help identify the specific problems of violators and
develop effective methods to address these problems. As recent brain research
has shown, individuals have difficulty with problem solving and need a different
approach for analyzing and solving problems. Training of staff to deal with these
young people is ongoing.
Senator Davis indicated that the magistrate judges were not included in previous
fair compensation decisions. He assured the judges that judicial compensation
would be addressed this session.
Senator Jordan asked for clarification regarding the number of districts that have
Court Appointed Special Advocates (CASA) and Domestic Violence Courts.
Judge Wood replied that six of the seven have Domestic Violence Courts and
all districts have CASA.
Senator Lee expressed appreciation for the commitment made by the judges
and their families.
Senator Lodge also expressed appreciation for the commitment made by the
families who sometimes have to deal with tough situations. She complimented
the judges for being versatile in their abilities.
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Judge Wood reiterated his appreciation for the extraordinary amount of work the
magistrate judges do and for always striving to provide a better service. He added
that they deal with people in distress in the most professional way.
ADJOURNED:

Senator Lodge adjourned the meeting at 2:47 p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary
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CONVENED:

Chairman Lodge called the Senate Judiciary and Rules Committee (Committee) to
order at 1:31 p.m.
Chairman Lodge thanked the committee, guests and those listening on legislative
streaming. She introduced Sharon Harrigfeld, Director, Idaho Department of
Juvenile Corrections (IDJC), commenting that Ms. Harrigfeld is committed to the
best interests of those who come into the juvenile correction system.

PRESENTATION: Director Sharon Harrigfeld paid tribute to those who work in the juvenile correction
system. Director Harrigfeld introduced Marcy Chadwell, Community, Operations
and Program Services Administrator.
Director Harrigfeld shared the mission of IDJC, stating that she would be
explaining how IDJC is accomplishing that mission. (See Attachment 1.) She
expressed appreciation for the support of the Change in Employee Compensation
(CEC) Committee to assist in retaining dedicated and committed staff members.
The impact of the dedication and commitment of staff is evident in the low number
(259) of juveniles in custody.
Director Harrigfeld provided a flow chart of Idaho's juvenile justice process
showing how complicated the system is. The system is based on balanced and
restorative justice. IDJC is dedicated to helping juveniles become responsible
citizens by developing life skills and holding them accountable for restoring their
victims and communities while ensuring public safety. Research in adolescent
development plays a large part in providing guidance and direction to accomplish
this task. She then gave detailed insight into the achievement of the following goals:
• Ensure juvenile accountability through effective use of evidence-based practices.
The facility programming of IDJC is based on research evidence and the
individual needs of the juvenile. The three Quality Improvement Specialists
provided by the Legislature last year have increased the IDJC's ability to
continuously improve the quality of services.
• Family engagement. National survey results, as well as discussion with Idaho's
judiciary and juvenile justice professionals, indicate that family engagement
is one of the most important aspects for a juvenile's successful return to the
community. The two Juvenile Service Coordinators approved by the last year's
Legislature increased IDJC's ability to increase family engagement.
• Ensure community protection through skills improvement of juveniles returning
to the community. These skills include anger management, changing thinking
patterns, educational attainment, understanding triggers to addictions,

developing respect and ethical behaviors in teamwork and demonstrating
honesty, integrity and trust. Skills improvement is addressed through service and
service learning, including working at food banks, building fences and clearing
trails.
• Risks and strengths. Director Harrigfeld described the risk factors contributing
to youth crime as well as the protective factors. These factors are identified for
each juvenile, and a plan is established to help the juvenile understand and
increase control over his/her risk behaviors and to strengthen the protective
factors. (See Attachment 1, page 5.)
• Positive youth outcomes. These outcomes include continuing education. There
has been an increase in GED completions as well as math and reading scores.
(See Attachment 1, page 6.)
• Develop a well-structured system that addresses the needs of juvenile offenders,
their families and the safety of community. The IDJC is working with the
community and other branches of government to promote a unified relationship
with all interested entities. With the help of these other stakeholders IDJC hopes
to prevent juveniles from entering the system. Not only will this be beneficial to
the juveniles, it will save taxpayer dollars. (See Attachment 1, page 7.)
These goals are focused on preventing reoffending. The recidivism rate for the
past year is 23 percent, lower than the average 30 percent over the last several
years. Director Harrigfeld outlined pathways to dual involvement in which a youth
may also have contact with other agencies, such as the Department of Health and
Welfare. (See Attachment 1, page 8.)
Director Harrigfeld described the training program for staff, highlighting Peace
Officer Standards and Training (POST) academies, Detention Clinician Training
and other training entities. All aspects of training have been revised to include
consideration of the continued research on adolescent brain development, trauma
and mental health issues.
A detailed explanation of funding streams for juvenile justice was cited by Director
Harrigfeld, including funding by the Legislature and the Community Incentive
Project, mental health funding and reintegration funding. With this funding the
Community Collaboration Project addresses keeping the juveniles in the community.
Statistical graphs for performance measures and the comparison of community
treatment versus commitment were shared. (See Attachment 1, pages 10 and 11.)
In fiscal year (FY) 2012 the Juvenile Justice Substance Use Disorder System
(SUD) was created. The number of juveniles in the program has increased since
then with the amount of Medicaid support diminishing. Since its inception, the
IDJC has collaborated with stakeholders to identify needs and respond to those
needs in continuing improvement of an effective youth-focused treatment system.
(See Attachment 1, pages 12 and 13.)
Director Harrigfeld disclosed that the turnover rate for IDJC staff is 18 percent,
with the rate for security officers being 34 percent; Idaho state government is 7
percent. She outlined steps that have been taken to help staff understand the goals
of the department and to reduce turnover. (See Attachment 1, page 15.)
A Director's Dashboard provides IDJC staff with access to critical performance
information showing outcome measures for the strategic plan. (See Attachment
1, page 17.) Research has been done to identify risk needs profiles that assist in
matching services to individual juveniles based on the profiles (See Attachment
1, page 16.) This will help the staff be better informed regarding progress toward
meeting the goals of the strategic plan.
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Senator Lodge commended the Director and her staff on the amount of progress
that has been made, having seen a reduction from 500 juveniles in custody to 259.
Senator Jordan requested a definition of "unsuccessful completion" as mentioned
in the performance measures. Director Harrigfeld responded that unsuccessful
completion referred to those who may have moved, not just those who did not
complete the program. She assured the Senator that she would provide her with
more details regarding unsuccessful completion.
Senator Burgoyne inquired what the first classification of staff was in relationship to
the turnover rate. Director Harrigfeld replied that the first group was Rehabilitation
Technicians, with a turnover rate of 18 percent. Senator Burgoyne then asked to
what the Director attributed the 34 percent turnover rate among Safety and Security
Officers. Director Harrigfeld related that it could be rate of pay, advancement,
relocating or going back to school, among other reasons.
Senator Burgoyne solicited the Director's ideas for increasing the rate of pay.
Director Harrigfeld advised that the 3 percent CEC was a start. She pointed out
that the direct care staff, juvenile probation officers and juvenile detention officers
being included in the Rule of 80 would be a positive addition to their benefit package.
Senator Lodge thanked Director Harrigfeld for her presentation.
PASSED THE
GAVEL:

Chairman Lodge passed the gavel to Vice Chairman Nonini.
IDAPA 11- IDAHO STATE POLICE

DOCKET NO.
11-1003-1501

11.10.03 - Rules Governing the Sex Offender Registry. Dawn Peck, Manager,
Idaho State Police Bureau of Criminal Identification, advised that this rule change
defines the process to determine if offenders who may want to live or work in Idaho
will have to register to do so. The Idaho Supreme Court noted that the mechanism
is in place for sex offenders already residing, working or attending school in Idaho
and that there should be a process by which those who had not yet moved or begun
to work could determine if they would have to register.
Senator Johnson inquired if striking the word "similar" at one point and leaving it in
at another was intentional. Ms. Peck answered that it was not intentional, that it
should have been stricken in both places.
Vice Chairman Nonini asked if this would be a problem if the rule were approved.
Ms. Peck replied that it should not be a problem and that she will bring it back next
year with a change to make it consistent.

MOTION:

Senator Anthon moved to approve Docket No. 11-1003-1501. Senator Souza
seconded the motion. The motion carried by voice vote.

DOCKET NO.
11-1101-1501

11.11.01 - Rules of the Idaho Peace Officers Standards and Training (POST)
Council. Victor McCraw, Division Administrator, POST, stated that the mission
of POST is to develop skilled law enforcement professionals who are committed
to serving and protecting the people of Idaho and to accomplish this standard of
competence and character for those certified to carry out the public safety duties.
The changes presented are to bring POST into compliance with the FBI's criminal
fingerprint restrictions relating to law enforcement agencies; to clarify certification
qualifications regarding past misdemeanor convictions; and to remove language
prohibiting POST from considering misdemeanor convictions related to crimes
against children for some certifications. The definition of "POST certified instructor"
is changed to be more descriptive. Relating to criminal records regarding
fingerprints, Mr. McCraw explained that the rule change makes the hiring
agency responsible for running the FBI fingerprint check for the person they are
recommending to be certified, and to maintain those records.
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Senator Davis requested clarification regarding who will retain the fingerprint
records. Mr. McCraw affirmed that the agencies will run and maintain the fingerprint
checks because it would be illegal for POST to have access to records they did not
run. This is a requirement of the FBI.
Senator Jordan asked who does the fingerprint checks on students who
are self-sponsored. Mr. McCraw replied that POST acts as the agency for
self-sponsored students. There is a fee that includes the charge for the fingerprint
check.
Mr. McCraw discussed the section regarding misdemeanor convictions. The
original wording was confusing and sometimes misleading, so this change is
to clarify that language. Senator Burgoyne requested a reminder of the POST
rule dealing with the lawful and unlawful use of marijuana. Mr. McCraw replied
that there is an absolute three-year prohibition on the use of marijuana by anyone
seeking POST certification. Beyond three years, individuals cannot have used
on a regular basis within the last five years to become certified. Beyond the five
years, it is up to the agencies that send a candidate for certification to POST to
make that determination.
Mr. McCraw indicated stricken language that excluded some crimes against
children. The council did not want consideration of those crimes excluded as a
reason to deny certification. Senator Davis expressed some concern that some
candidates who had a questionable background might be accepted. Mr. McCraw
explained that by removing the language in question, he and the council would be
able to scrutinize the situation.
Senator Burgoyne voiced his concern regarding the discretion of POST being
based on the attitudes of the POST staff rather than the nature of the crime and
its seriousness as a violation of law. He also indicated that the age and the level
of rehabilitation may not be considered under the revised rules. Mr. McCraw
acknowledged the Committee's concerns. He expressed that there are safeguards
in the rules that guide the consideration, both to keep those of questionable
character from becoming certified as well as to be fair to individuals who have
turned their lives around.
Senator Jordan pointed out that the mixture of crimes by children and crimes
against children might be better addressed separately. Consideration could then be
given to a candidate who committed a minor crime as a youth but matured into a
responsible adult, but not to those who had perpetrated crimes against children.
Mr. McCraw replied that those issues are addressed in other sections. Senator
Jordan expressed continuing concerns that smaller agencies with a limited pool
of applicants might use too much discretion in hiring. Mr. McCraw reaffirmed that
POST has denied certification of individuals who have been hired by agencies and
will continue to base the selection of applicants on POST standards.
Senator Davis observed that the changes strike everything that has an expressed
statutory definition and instead use the phrase "misdemeanor sex crime," undefined
in law. He is concerned that it is too ambiguous. He asked if that issue had been
addressed. Mr. McCraw responded that it had not.
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Mr. McCraw discussed the rule regarding closed campus academies. Some
agencies specifically prefer closed campus academies. The training course is ten
weeks, and having a closed campus where the candidates cannot go home at night
causes a hardship for some. Striking out the mandate for closed campus provides
for those who need to go home at night and reduces the cost of board and room for
POST. Agencies will still be able to mandate that their candidates stay on campus,
and those who live too far to commute may also choose to stay on campus.
Senator Jordan commended POST for meeting the needs of the POST attendees.
She asked if they are also considering their fee structures for departments and
self-sponsored students to provide for those not staying on campus full time.
Mr. McCraw explained that the fees charged to self-sponsored students are
conservative and do not cover the costs. No fees are charged to agencies.
Senator Anthon inquired about the attendance policy. Mr. McCraw stated that
attendance issues are policies rather than rules and are addressed on a case
by case basis.
Senator Burgoyne inquired concerning the rationale behind the changes involving
the requirement for physical readiness testing for those who are recertifying. Mr.
McCraw specified that this is a physical readiness test for basic training, and
those recertifying do not attend basic training. The agencies decide if they are
fit for duty or not.
Mr. McCraw continued with the changes about certain disclosures by applicants
regarding decertification, investigation or proceeding from any other jurisdiction,
and the result thereof.
Senator Lee requested clarification relating to the agencies making the decision
as to physical fitness and asked if POST has no input into this evaluation. Mr.
McCraw specified that the general fitness of the candidate is a concern of POST,
but the main concern is focused on skills development.
PASSED THE
GAVEL:

Vice Chairman Nonini passed the gavel back to the Chairman.
Chairman Lodge scheduled the remaining agenda items, further testimony and a
vote on Docket No. 11-1101-1501 and presentation of Docket No. 11-1104-1501, to
be heard on Friday, January 22.

ADJOURNED:

Chairman Lodge adjourned the meeting at 3:00 p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary
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AMENDED AGENDA #2

SENATE JUDICIARY & RULES COMMITTEE
1:30 P.M.
Room WW54
Friday, January 22, 2016
SUBJECT

DESCRIPTION

PRESENTER

Docket No.
11-1101-1501

Rules of the Idaho Peace Officer Standards and
Training Council (Page 34)

Victor McCraw,
Administrator, Idaho
POST

Docket No.
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NOTE:
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CONVENED:

Chairman Lodge called the Senate Judiciary and Rules Committee (Committee) to
order at 1:30 p.m.
Chairman Lodge thanked Mr. McCraw for returning to complete his rules
presentation.
Victor McCraw, Administrator, Idaho Peace Officer Standards and Training
(POST), in response to Chairman Lodge's request, introduced himself to the
Committee. (attachment 1). He explained the make up of the POST Council
(Council).

PASSED THE
GAVEL:

Chairman Lodge passed the gavel to Vice Chairman Nonini.

DOCKET NO.
11-1101-1501

Mr. McCraw addressed a concern previously expressed by Senator Davis
regarding the possible rejection of an applicant. Mr. McCraw reminded the
Committee that he could not reject any applicant for peace officer certification. If he
does not approve the applicant, that application is referred to the Council for the
final decision. He expressed the deep trust he felt for his staff.
Mr. McCraw identified the reasons for making the changes in this rule (attachment
1, pages 3 and 4). He also explained the changes that have been made in
the recertification process (attachment 1, page 5). The changes address the
requirements for POST course credit, suspension of instructor certification, status
for non-certified instructors, reduction of paperwork, elimination of the requirement
for recertification in non-high liability courses and requirements for instructors of
high-liability content.
Senator Jordan asked Mr. McCraw if attention has been given to technologically
dependent areas of training in high-liability areas. Mr. McCraw acknowledged
that there have been many advancements in technology in law enforcement.
High-liability areas include actions that will negatively affect public safety if the
officers are not proficient in the technological advancements. Emergency vehicle
operations, electronic control devices and firearms are some of the areas that have
seen technological changes. Instructors are required to keep resumes and be able
to support their basis for certification.

Senator Lee expressed concerns about the changes in the physical fitness
assessment. Other agencies have relied on POST to cover the physical fitness
standard. Mr. McCraw explained that POST's attention to physical fitness has
been focused on a candidate being able to meet the requirements for the basic
training academy without injury. The standard of physical fitness for the academy
was not meant to necessarily carry over into the field. Physical requirements vary
among the different types of duties, making it necessary for the agencies to train
their people based on the needs of that agency. Senator Lee asked if the agencies
are aware of these changes. Mr. McCraw affirmed that they are aware. The
Council deliberated concerning this issue and concluded that because officers who
come for recertification will not do the basic training, they will not have to do the
physical fitness assessment.
Senator Burgoyne referred to the deletion of a rule regarding determination of
high liability. He inquired if that will be codified elsewhere. Mr. related that it will be
codified. The method of making that determination has been changed, but high
liability will still be determined for both POST instructors and third-party instructors.
Senator Burgoyne stated that he is still unclear regarding the determination of risk
to the trainees. He questioned why, if there is actual risk to the trainees, there is not
the same level of detail regarding the actions needed to keep the trainees safe.
Mr. McCraw replied that the detail is limited because they require a POST-certified
instructor to conduct the training. These instructors are thoroughly trained in their
specific areas. Previously, a third-party instructor would be supervised by a POST
instructor, but the level of expertise of that POST instructor was not as great as it
is under the new rule. He detailed the procedure for a training exercise with highrisk equipment and procedures.
Chairman Lodge inquired what the cost is for an individual to self sponsor. Mr.
McCraw answered that the only discipline that accepts self-sponsored individuals
is patrol. The cost to the individual is approximately $4,800. Actual cost is about
$10,000. If they leave the profession within two years, they are required to pay
back the remaining cost of the training.
MOTION:

Senator Souza moved to approve Docket No. 11-1101-1501. Senator Anthon
seconded the motion. The motion carried by voice vote.

DOCKET NO.
11-1104-1501

Mr. McCraw listed the reasons for the changes in this rule:
• to bring POST into compliance with the FBI's criminal fingerprint restrictions;
• to clarify the certification qualifications requiring disclosure of previous
decertification; and
• to eliminate the need for physical readiness/agility testing (attachment 1, page 5).
Mr. McCraw pointed out that the firearms qualifications course for corrections
officers is added to this rule at the Idaho Department of Corrections' (IDOC)
request because corrections officers are sometimes required to carry weapons.
He explained that under the old rules these officers did not have firearm training,
and this addition to the rules will ensure that an individual certified under the old
curriculum, who then left the profession, will need to be trained in firearms use upon
return. Mr. McCraw explained that recertification procedures apply to certified adult
probation or parole officers who come from other states.
Senator Anthon asked if POST recognizes any circumstance under which an
individual can be certified if he/she has been decertified in the past. Mr. McCraw
reiterated that as Division Administrator he assesses all the applications, but
he cannot reject any application. That decision goes to the council, where both
the head of the agency wanting to hire the applicant and the applicant, have the
opportunity to support the application.
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MOTION:

Senator Lee moved to approve Docket No. 11-1104-1501. Senator Burgoyne
seconded the motion. The motion carried by voice vote.

PASSED THE
GAVEL:

Vice Chairman Nonini passed the gavel back to Chairman Lodge.
Chairman Lodge again thanked Mr. McCraw for coming back to present the rules
change.

INTRODUCTION: Chairman Lodge introduced Senator Davis' intern, Beck Roan, who expressed his
gratitude to work with Senator Davis.
ADJOURNED:

Chairman Lodge adjourned the meeting at 2:27 p.m.

___________________________
Chairman Lodge
Chair

___________________________
Carol Cornwall
Secretary
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AGENDA
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Room WW54
Wednesday, January 27, 2016
SUBJECT
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PRESENTER
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APPROVAL

January 18, 2016

Senator Burgoyne and
Senator Souza
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Introduction to Judicial System

Senior District Judge &
Interim Deputy Admin.
Director of the Courts
Barry Wood

Felony Sentencing Committee and Justice
Reinvestment Initiative Update (SB 1357 - 2014)

Administrative District
Judge Lansing Haynes

Judicial Excellence and Education Program

District Judge Jeff
Brudie

Statewide Drug Court & Mental Health Court
Update

District Judge Bradley
Ford

Statewide Veterans Court Update

Administrative District
Judge Timothy
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Twin Falls County Odyssey and E-filing Pilot
Project Update

Administrative District
Judge Richard Bevan

Statewide and District Case Flow Management
Plans

Administrative District
Judge Stephen Dunn

Update on 6th and 7th Judicial Districts Joanne
Wood Court Project and Idaho Falls Crisis Center

Administrative
District Judge Darren
Simpson
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Room WW54

MEMBERS
PRESENT:

Chairman Lodge, Vice Chairman Nonini, Senators Davis, Johnson, Souza, Lee,
Anthon, Burgoyne and Jordan

ABSENT/
EXCUSED:

None

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the Senate Judiciary and Rules Committee (Committee) to
order at 1:31 p.m.

MINUTES
APPROVAL:

Minutes of January 18, 2016, were presented for approval. Senator Souza moved
to approve the January 18, 2016 minutes. Senator Burgoyne seconded. Motion
passed by voice vote.

PRESENTATION: Interim Administrative Director of the Courts Justice Linda Copple Trout, in
the absence of Senior Judge Barry Wood, introduced the Idaho State District
Judges who will give an overview of the duties and responsibilities of the district
judges. She pointed out that Idaho has seven judicial districts, each having an
administrative district judge and a trial court administrator. She announced that
the elected administrative district judge from each district will be addressing the
Committee (see attachment 1). She explained that Idaho Court Administrative
Rule 42 sets forth the selection process, term and duties of administrative judges.
Justice Trout emphasized that these judges, in addition to fulfilling the duties
of regular district judges, accept the additional responsibilities of administration
within their districts including personnel, budget and other issues. These additional
responsibilities frequently involve additional travel (see attachment 1, pages 2 and
3). Justice Trout then turned the time over to the administrative district judges.
Administrative District Judge Lansing Haynes, First District Administrative
Judge, reported that the Justice Reinvestment Initiative (JRI) has been in effect
for three years. He pointed out that JRI has established new ways to deal with
probation violators including a matrix of rewards and sanctions that has been
established matching assessment of risk with types of violations. The matrix
matches the severity of the offense, the risk assessment and the level of the
probation violation. He emphasized that the use of the matrix will assist in
maintaining consistency around the state in the ways probation violators are
managed. Judge Haynes reported that funds have been made available for
treatment, an essential aspect of returning violators to the community as productive
citizens. In addition, the Department of Correction (DOC) has provided significant
training for probation officers in how to effectively use the matrix. These officers
have seen positive effects in the use of the matrix.

Judge Haynes disclosed another important part of JRI is to reduce caseloads. He
emphasized that an effective way to reduce caseloads is to move people off of
probation when compatible with public safety. Probationers can apply for reduced
supervision if they have done well in meeting the requirements of their probationary
program. They may be put on the low-supervision unit or they may even be
released from supervision. Judge Haynes addressed another aspect of the JRI,
the Community Mentor Program, which assists probationers in integrating back into
the community. These mentors include individuals, organizations and faith-based
systems. They are outside of the justice system.
Judge Haynes then reported that the Felony Sentencing Committee tries to monitor
these areas. He explained that persons who do not get probation right away get
a sentence called retained jurisdiction, which has programs helping an offender
become ready to have probation. The DOC has analyzed their programs and found
that some of what they offer works and some does not. They intend to drop the
programs that do not work and build on those that help reduce recidivism. Judge
Haynes pointed out that the DOC has implemented new programs in substance
abuse, sex offender assessment and treatment and in anger management. Use
of more residential treatment centers in place of a prison treatment center is also
being considered.
Judge Jeff Brudie, Second District Administrative Judge, addressed the legislative
budget request made in support of the Judicial Excellence and Education Program.
When becoming a judge, most of the training takes place after taking the bench.
Currently training consists of a couple of multi-day training sessions taught by
experienced Idaho judges, and within the first two years judges are required
to attend a two-week general jurisdiction program at the University of Nevada
Judicial College. Opportunities for continuing education and feedback on the
performance of a judge's duties are limited. To assist in assessment and continual
improvement a survey program has been established. Judge Brudie pointed out
that an experienced judge would mentor those needing assistance. The courts are
requesting funds this year to support the education program.
Judge Bradley Ford, Third District Administrative Judge, described the
establishment of Idaho's drug and mental health courts. The first two of these
courts were set up in 1998. In December of 2015 there were 69 problem-solving
courts including 27 adult felony drug courts, 11 adult mental health courts, 2
juvenile mental health courts, 5 juvenile drug courts and 6 misdemeanor driving
under the influence (DUI) courts. He enumerated the statistics involving each court.
Judge Ford indicated that the effectiveness of these special courts, both adult and
juvenile, has been statistically verified. These courts have returned violators to the
community with the capability to become employed, pay off their fines, take care
of their families and make positive contributions to their communities, all of which
provide indirect tax dollar savings for the State. According to Judge Ford there
are also direct savings as these courts provide efficient use of tax dollars and other
resources. He pointed out that the cost for a felony drug court participant annually
is $3,909, while the cost of incarceration for the same offender annually is $20,973.
Judge Ford advised that the problem-solving courts follow protocols for program
content and practice, implementation and evaluation. He elaborated on the
selection of higher-risk/higher-need participants and the results of working with this
population. Judge Ford emphasized that in addition to the growth in numbers
of these courts since 1998, the system has evolved into one with consistent,
successful outcomes and will continue to move forward.
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Judge Timothy Hansen, Fourth District Administrative Judge, presented
information regarding the Idaho Veterans Treatment Court (VTC) (see attachment
2). The VTC is one of Idaho's problem-solving courts. There are VTCs in six
counties: Nez Perce, Canyon, Ada, Twin Falls, Bannock and Bonneville. The
Standards and Guidelines for the VTC (see attachment 3) were accepted in 2015
and have been adopted nationwide. The Veterans' Administration assists with
the treatment of those who are admitted to this court system. The Standards
and Guidelines outline circumstances for eligibility; identification and assessment
procedures; treatment and treatment provider requirements; case management and
supervision procedures including graduation criteria, evaluation criteria and policies
concerning partnerships and coordination of services. Judge Hansen indicated
that although the minimum time required in the program is 12 months, the process
takes about 28 months to complete, with post-traumatic stress disorder (PTSD)
and traumatic brain injury (TBI) victims taking longer to complete the program.
He reported statistics showing the number of participants in each district who are
currently in and who have completed the program. Most are employed, in school
or doing community service. Judge Hansen emphasized that veterans who have
completed the program have provided a positive impact on the community, but the
real value of the program is in the participants' lives.
Judge Richard Bevan, Fifth District Administrative Judge, informed the Committee
of progress in the development and use of computer programs that increase
efficiency in record keeping and case management (see attachment 1, page 5).
The old ISTARS program which dealt with case management, is being replaced by
Odyssey, an up-to-date electronic case management system. The time frame for
this transition is five years, having been in progress for three years. Odyssey is part
of a comprehensive unified system that includes a number of other applications.
Judge Bevan reported that Twin Falls was the pilot court, and both courts and
attorneys there are using the system. Filings are now being done electronically
and paper files have been converted. According to Judge Bevan, the switch was
challenging but has been a positive one, resulting in much greater efficiency.
Judge Stephen Dunn, Sixth District Administrative Judge, addressed the
Committee regarding case flow management. In 2011 a goal was set to evaluate
and implement a means by which the Judicial system could be made more efficient
and effective. He reported that there had been concerns regarding high costs
and that the time factor regarding litigation was too long. In Idaho it is the courts'
charge to ensure the just, speedy and inexpensive determination of every action
and proceeding. Idaho courts have made substantial progress in providing a
means to achieve a system that is fair and efficient. Judge Dunn expounded on
the three-step process the judges, attorneys and other stakeholders have used to
develop this program:
• Implement piloted time standards establishing the amount of time for a case
to move through the system.
• Develop case flow management plans.
• Identify rules that need to be changed.
Judge Dunn concluded that these systems are for the judicial "customer" and they
are to enable the judicial process to be responsive to the length of time and the cost
of various cases. Everyone involved should benefit.
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Judge Darren Simpson, Seventh District Administrative Judge, addressed the
Wood Court Project, a specialty court adopted by the State of Idaho about eight
years ago. There are two in operation, both in southeast Idaho. Wood Court is a
problem solving court that deals with individuals having both substance abuse
and mental health issues. They are treated in custody in a county jail and then
transitioned out into the community. They start out on a work release program
through which they find a regular job, and then they are offered assistance in finding
housing. Judge Simpson shared statistics for the Bonneville County Wood Court,
observing that the graduation rate is 52 percent. The Pocatello Wood Court began
in January of 2015. Because the program is an 18-month program, there is very
little statistical data available.
Judge Dunn also delivered information on the two behavioral health crisis
centers currently in operation. One center is in Couer d'Alene and has only been
in operation since December of 2015, so there is limited data on that facility. A
handout was provided showing statistics involving clients, law enforcement time
savings, hospital emergency room savings and inpatient hospitalization savings
in the Idaho Falls center (see attachment 4). They operate on a $1.5 million
budget. Individuals' participation in the centers have originated as self-referrals, law
enforcement referrals and emergency department referrals. Judge Dunn pointed
out that some of these people were homeless and some would have gone to an
emergency room if the center were not available. The time to get housing or
evaluation for other services is much less than going through traditional channels.
The average length of stay in the center while necessary services are accessed is
14 hours and 39 minutes. Judge Dunn emphasized that the purpose of the crisis
centers have been successfully fulfilled.
Senator Souza questioned Judge Bevan about privacy within Odyssey, the new
technology system. She asked if the client or offender information would be in the
system prior to judgement being passed in a case. Judge Bevan replied that the
public records law allows access to the information that is public; information that is
private under the public records law would not be accessible. The public portal is
one of the aspects of the program that still needs more work. At this time there is
not access to that information by the public. Senator Souza expressed concern
about the right to privacy by those not yet convicted. Judge Bevan responded that
it isan issue still being addressed. The company working on the technology has
used it throughout the country and he stated he is confident that protection will be
there when the work is completed. He also explained that not yet being convicted
does not prevent access to some information if an individual has been charged.
Senator Davis observed that when the federal court went to an electronic system,
considerable private information became available. There have been many
corrections made to ensure privacy, and Idaho will benefit from those corrections.
Senator Burgoyne referred to Judge Bevan's comments about the increasing
costs to resolve civil cases. He surmised that attorneys, lawyers and policy makers
need to be aware that legal professions will become more focused on money as the
amount of student debt accumulated increases. This is in opposition to what the
courts are trying to do to decrease the cost of litigation.
Chairman Lodge thanked the judges for their service and for their presentations.
ADJOURNED:

Chairman Lodge adjourned the meeting at 2:59 p.m.

___________________________
Chairman Lodge
Chair

___________________________
Carol Cornwall
Secretary
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AGENDA

SENATE JUDICIARY & RULES COMMITTEE
1:30 P.M.
Room WW54
Friday, January 29, 2016
SUBJECT

DESCRIPTION

PRESENTER

Docket No.
11-0501-1401

Rules Governing Alcohol Beverage Control (Page Capt. Russell
29)
Wheatley, Idaho State
Police

Docket No.
11-0501-1501

Rules Governing Alcohol Beverage Control
(Pending Fee section, Page 3)

Capt. Russell
Wheatley, Idaho State
Police

Docket No.
05-0102-1501

Rules and Standards for Secure Juvenile
Detention Centers (Page 3)

Sharon Harrigfeld,
Director, Idaho
Department of
Juvenile Corrections

Docket No.
05-0201-1501

Rules for Residential Treatment Providers (Page
14)

Sharon Harrigfield,
Director, Idaho
Department of
Juvenile Corrections

Docket No.
05-0202-1501

Rules for Staff Secure Providers (Page 20)

Sharon Harrigfeld,
Director, Idaho
Department of
Juvenile Corrections

Docket No.
05-0203-1501

Rules for Reintegration Providers (Page 25)

Sharon Harrigfeld,
Director, Idaho
Department of
Juvenile Corrections

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
COMMITTEE MEMBERS
Chairman Lodge

COMMITTEE SECRETARY
Sen Lee

Carol Cornwall
Room: WW48

Sen Davis

Sen Anthon
Sen Burgoyne

Sen Johnson

Sen Jordan

Vice Chairman Nonini
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Phone: 332-1317
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MINUTES

SENATE JUDICIARY & RULES COMMITTEE
DATE:

Friday, January 29, 2016

TIME:

1:30 P.M.

PLACE:

Room WW54

MEMBERS
PRESENT:

Chairman Lodge, Vice Chairman Nonini, Senators Davis, Johnson, Souza, Lee,
Anthon and Jordan

ABSENT/
EXCUSED:

Senator Burgoyne

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules Committee
(Committee) to order at 1:30 p.m.

PASSED THE
GAVEL:

Senator Lodge passed the gavel to Vice Chairman Nonini.

DOCKET NO.
11-0501-1401

Captain Russ Wheatley, Idaho State Police (ISP), stated that this docket deals
with the Actual Use Rules as they relate to licensing. He pointed out that the
Alcohol Beverage Control (ABC) bureau issues and regulates alcohol licensing for
the manufacture, transportation and sale of beer and wine, as well as liquor by the
drink. Licenses in the State exceed 5,000 and include licenses issued to wineries,
breweries, distributors, retail establishments and direct shippers who ship wine into
Idaho from other states. Captain Wheatley explained the quota system used to
issue licenses, the value of the licenses (which varies among locations) and the
number of applicants on the waiting list (see attachment 1). Because of the waiting
list for applicants desiring these valuable licenses, ABC is concerned about the
number of licences that are not being used. He emphasized that while a standard
under this change is not meant to be burdensome to the industry, it is important to
have a minimum requirement to keep liquor licenses in good standing.
Captain Wheatley reviewed the process of adopting rules regarding the licenses
(Idaho Code § 23-9084 and IDAPA 11.05.01.14.01). The term "actual use" is used
in these rules, but the definition of the term has not been established. Because
of the ambiguity, several cases have been litigated costing ABC thousands of
dollars. In order to establish a viable definition, ABC invited conversation with the
participants in the industry and asked for public comment. However, no feedback or
comments were received. The ABC followed up with a survey targeting very small
and remote license holders to determine the normal usage of their licenses (see
attachment 1). These surveys were used to establish the base number of hours
per week and the liquor-by-the-drink sales per week, two of the factors used to
determine actual use. Captain Wheatley pointed out that dormant liquor licenses
instill frustration in applicants on the waiting list and reduce the positive economic
benefits to the State, such as revenue from the Idaho State Liquor Division, the
creations of jobs and tax revenue.
Captain Wheatley explained that this rule does not affect specialty licenses
because they are already restricted. In addition, the Captain reported that the Idaho
courts have ruled that there is not a property right to a liquor license.

Senator Davis inquired how the House Judiciary, Rules and Administration
Committee acted on this proposal. Captain Wheatley replied that ABC was not
successful in the House. Senator Davis stated that the House felt this should not
be a rule but should be statutory. He asked if the ISP disagreed with that approach.
Captain Wheatley responded that they did not disagree. Senator Davis inquired
if Captain Wheatley was asking to withdraw the rule. Captain Wheatley said he
was not. Senator Davis commented that in looking at Idaho Code § 23-9084 he
interprets it as being in conflict with ABC's proposal since it says the license must
be in force for six consecutive months before it can be forfeited. This proposal
imposes an additional standard beyond six consecutive months. Captain Wheatley
pointed out that the six consecutive months is the exception listed in the rule.
Captain Wheatley further explained that when a new license is issued and the new
licensee accepts it, the new licensee has 180 days to put it to use. When it is
established that the license is being put to use, it must be in use six days a week,
eight hours a day for the first six months. It cannot be sold or transferred during the
first two years. The rule being considered in this docket covers everything outside
of that spectrum. They are trying to clarify what "actual use" means. Senator Davis
acknowledged that he understands the intent of this rule, but that it goes beyond
statute. He suggested they put it into statute.
Senator Souza asked what the fee is for beer and wine licenses, and how many
of those and how many there are in Idaho compared to liquor licenses. Captain
Wheatley replied that he did not have those statistics at hand, but a beer license
is $50 and a wine license is an additional $150. Quota system licenses are
issued for about $750. There are almost 3,000 beer, beer and wine, brewery and
other licenses, and they differ from liquor licenses. Senator Souza inquired if
an establishment with a liquor license could also sell beer and wine. Captain
Wheatley responded that they could.
MOTION:

Senator Davis expressed his agreement with the ISP. He moved to not take up an
actual vote on Docket No. 11-0501-1401today but to make it subject to the call of
the chair to reconsider this issue after some work is done to clarify the language.
Senator Souza seconded the motion. The motion passed by voice vote.

DOCKET NO:
11-0501-1501

Captain Wheatley, ISP, returned to the podium to present this docket. He stated
that this rule applied to growlers. He exhibited a growler and explained that growlers
are containers that can be filled with liquor on tap. He added that they have various
designs and are made of a variety of materials. They are filled with beer or wine by
a licensed retailer, winery or brewery. He detailed the history of growlers in Idaho.
Captain Wheatley described his research into the laws and rules in other states
with regard to growlers and found that some states required them to be sealed and
some did not. In looking at Idaho's open container law, Idaho Code § 23-505(2), it
was obvious these would be considered open containers since they are not factory
sealed. He was concerned for consumers who would have their growler filled and
then put it on the front seat or floorboard of their car to take it home. He indicated
that he had received many questions in his office regarding the size of growlers and
felt minimum and maximum sizes should be defined.
In order to prepare this legislation, Captain Wheatley held meetings with
stakeholders and discussed various questions pertaining to growlers. The seal for
a growler caused the most concern. ABC was asked by members of the industry to
procure the tape so it would be consistent and retailers could purchase it from ABC.
Captain Wheatley recounted the course of his research which resulted in using
a tape that was tamper proof.
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Captain Wheatley pointed out that this docket provides clear rules for those who
sell growlers. It states the size will be a minimum of 750 ml, equal to a standard
wine bottle, and a maximum of one gallon. The rule also identifies who can fill
growlers (employees of licensed retailers, breweries or wineries who are the proper
age). It states that growlers are for off-premise consumption and provides for the
collection of $20 to be collected by ABC to cover the costs of the tape, mailing fees
and administrative costs. Captain Wheatley noted that the tape would need to
be tamper proof.
Captain Wheatley declared that ABC now has the tamper-proof tape and is ready
to conduct the training.
Senator Jordan asked if people with growlers have been pulled over for having an
open container. Captain Wheatley replied the he had no specific examples, but
people have been pulled over for open containers. Senator Jordan inquired if there
were two separate markets, pubs and retail establishments. She perceived that
grocery and convenience stores have implemented taping to prevent consumption
in their stores. Captain Wheatley responded that some retailers use tape, but the
tape is not tamper proof. Senator Jordan queried if a sober driver would receive
an open container ticket if a growler or partially consumed bottle of wine being
brought home from a dinner party were in the car. Captain Wheatley replied that
a person can be pulled over for many reasons. If there is a traffic stop and the
growler were observed, it would be at the discretion of the officer whether or not a
ticket would be issued.
Senator Souza inquired if she were stopped with a growler in her car but had no
alcohol on her breath, would she receive a ticket? Captain Wheatley reiterated
that it would be at the discretion of the officer.
Senator Johnson expressed a need for a more definitive definition of "growler",
the purchase of growlers from outside of Idaho, the capacity of the growler and who
is responsible for sealing the growler. Captain Wheatley stated that if a growler
were brought in from another state, once in Idaho the consumer would be subject to
the laws of the State of Idaho. Regarding the seal, the retailer is responsible for
filling and sealing the growler, according to Captain Wheatley. He also pointed out
that a growler cannot be prefilled. It requires a licensed bottling facility in order to
prefill a bottle. The growler is just a container until the alcohol is put into it.
Senator Lee stated that she also lives in a border city, and that Oregon has
implemented an education campaign to advise consumers growlers are subject
to open container laws and they need to be put in the trunk. She asked if
Captain Wheatley felt a public awareness campaign would be beneficial in place
of legislation. Captain Wheatley asserted that while he did not have a budget
for that, the distributors could manage such a campaign. Senator Lee pointed
out that a point-of-sale notification would be a good way to get the information
to the consumer.
Vice Chairman Nonini expressed similar concerns regarding border towns. He
also asked about the brown color of the bottle making it difficult for an officer to
determine how much liquid was in the bottle. He inquired if growlers were different
colors. Captain Wheatley explained that the amber color protects the product.
There are some that are solid metal so they are not transparent. He pointed out
that the seal would be an effective way to determine that the growler is not an
open container. Vice Chairman Nonini inquired what the House did with this rule.
Captain Wheatley replied that it was passed in the House.
Senator Davis discussed with Captain Wheatley problems in the definition of a
growler as well as who would have the duty to seal the growler. Senator Davis
expressed a need for clarifying the language in the rule.
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Senator Davis proposed that if the rule passes, Captain Wheatley will come back
next year with a rewrite that imposes the affirmative duty at the point of sale to
securely cap it, and then to put tamper-proof on top of it. Captain Wheatley
agreed to this proposal.
MOTION:

Senator Davis moved to approve Docket No. 11-0501-1501. Senator Lodge
seconded the motion.
Senator Jordan indicated concern regarding business owners needing to have the
tape on hand. If they run out of tape they may be out of business until it arrives.
Without having evidence that people are abusing this she stated she could not
support the motion.
Senator Lee complimented the ISP on educating the people about the laws and on
their professionalism. She reiterated Senator Jordan's concern that there would
be a competitive disadvantage for small business owners. She stated that she
would not support the rule.
Senator Sousa voiced her concern about the impact on small business. Without
data to indicate a problem, she prefers starting with education.
Senator Lodge stated that she will support this motion mainly to assist young
people from being charged with carrying an open container.
Vice Chairman Nonini inquired where the container would need to be kept so it
would not be subject to the open container law. Captain Wheatley replied that the
law simply says "out of reach" of the driver.
Senator Anthon expressed concern about passing a rule with the idea that it will be
brought back next year with adjustments. He stated he will not support the motion.

SUBSTITUTE
MOTION:

Senator Johnson moved to reject Docket No. 11-0501-1501. Senator Souza
seconded the motion. The motion carried by voice vote.

DOCKET NO.
05-0102-1501

Sharon Harrigfeld, Director, Idaho Department of Juvenile Corrections (IDJC),
introduced Steve Jett from the Southwest Idaho Juvenile Detention Center.
Director Harrigfeld detailed the recommended changes in the rule dealing with
training that will ensure high-liability courses are taught by instructors who are
certified in the subject. The grading matrix will show that students are meeting the
requirements of the class ensuring that officers who work with juveniles meet an
adequate level of proficiency.
Director Harrigfeld pointed out that other changes are to 1.) delete the record of
deposits language because offender accounts are no longer maintained by any of
the juvenile facilities, and 2.) delete redundant language regarding emergency
situations. She indicated that the rest of the changes involve clarifying rules,
including those relating to corrective action and security devices training in POST
as well in the juvenile facilities.

MOTION:

Senator Souza moved to approve Docket No. 05-0102-1501. Senator Lee
seconded the motion. The motion carried by voice vote.
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DOCKET NO.
05-0201-1501

Director Harrigfeld reminded the committee that she was asked to come back to
confirm these rules from last year. She provided handouts to define what happened
with these rules for the new members of the Committee. She pointed out that
these changes are mainly for clarification (see attachment 2). Senator Jordan
asked if IDJC has policies that identify the gender of the person conducting the
search? Director Harrigfeld answered that it is in Docket No. 05-0202-1501.
Senator Anthon requested clarification of the section dealing with personal
provider vehicles. Director Harrigfeld replied that juveniles in custody will not be
transported in the private vehicles of anyone who works for a contract provider
unless it is an emergency.

MOTION:

Senator Anthon moved to adopt Docket No. 05-0201-1501. Senator Lodge
seconded the motion. The motion carried by voice vote.

DOCKET NO.
05-0202-1501

Director Harrigfeld explained that this rule revision changed terms defining
medical health professional. The wording concerning body searches was revised
to establish that the health professional conducting the body search will be of the
same sex as the child. She added that a body cavity search may only be conducted
in a medical facility outside of the juvenile facility. Senator Davis inquired what
procedures are in place regarding juveniles in transition. Director Harrigfeld
explained that the sex of the health professional would be the choice of the juvenile.

MOTION:

Senator Lodge moved to adopt Docket No. 05-0202-1501. Senator Lee seconded
the motion. The motion carried by voice vote.

DOCKET NO.
05-0203-1501

Director Harrigfeld pointed out that the rule in this docket contains the same
changes already passed but they are for the reintegration providers.

MOTION:

Seantor Davis moved to adopt Docket No. 05-0203-1501. Senator Lee seconded
the motion. The motion passed by voice vote.

PASSED THE
GAVEL:

Vice Chairman Nonini passed the gavel back to Chairman Lodge.

ADJOURNED:

Chairman Lodge adjourned the meeting at 3:02 p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary
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AMENDED AGENDA #1

SENATE JUDICIARY & RULES COMMITTEE
1:30 P.M.
Room WW54
Monday, February 01, 2016
SUBJECT

DESCRIPTION

PRESENTER

MINUTES
APPROVAL

January 20, 2016

Senator Lee and
Senator Johnson

Gubernatorial
Appointment
Hearing

Cindy P. Wilson, State Board of Correction

Cindy P. Wilson

RS24001

Amending Idaho Code relating to juvenile
offenders

Sharon Herrigfeld

DOCKET NO.
06-0102-1502

Rules of Correctional Industries (Proclamation
Section Page 3)

Andrea Sprengel,
Financial Manager

DOCKET NO.
50-0101-1501

Rules of the Commission of Pardons and Parole
(Page 72)

Jack Carpenter,
Business Operations
Manager

Presentation

Idaho Criminal Justice Commission overview and
update

Sara Thomas,
Chairperson

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
COMMITTEE MEMBERS
Chairman Lodge

COMMITTEE SECRETARY
Sen Lee

Carol Cornwall
Room: WW48

Sen Davis

Sen Anthon
Sen Burgoyne

Sen Johnson

Sen Jordan

Vice Chairman Nonini

Sen Souza

Phone: 332-1317
email: sjud@senate.idaho.gov

MINUTES

SENATE JUDICIARY & RULES COMMITTEE
DATE:

Monday, February 01, 2016

TIME:

1:30 P.M.

PLACE:

Room WW54

MEMBERS
PRESENT:

Chairman Lodge, Vice Chairman Nonini, Senators Johnson, Souza, Lee, Anthon,
Burgoyne and Jordan

ABSENT/
EXCUSED:

Senator Davis

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the Senate Judiciary and Rules Committee (Committee)
to order at 1:32 p.m.

CORRECTION:

The Agenda was corrected to reflect that Docket No. 06-0102-1501 should be
Docket No. 06-0102-1502.

MINUTES
APPROVAL:

Senator Lee moved to approve the Minutes of January 20, 2016. Senator
Johnson seconded the motion. The motion carried by voice vote.

GUBERNATORIAL Cindy P. Wilson, having been appointed to the State Board of Correction
APPOINTMENT
(Board), introduced herself as being a home-grown Idahoan. She enthusiastically
HEARING:
described her Idaho roots, her interest in politics and government resulting from
her service as a page when she was in high school, her dedicated involvement
in education and her love for her students. Ms. Wilson declared that her
reason for wanting to be on the Board is that she sees a definitive connection
between education and correction. Ms. Wilson continued, emphasizing that
she was highly impressed by the professionalism and dedication of the teachers
and the probation and parole officers. She recognized the improvement being
implemented in corrections and emphatically affirmed her hope to assist offenders
in changing their lives and gaining dignity.
Senator Burgoyne asked Ms. Wilson to explain her background in business and
administration, qualifications set forth in Idaho code. Ms. Wilson expressed that
her background in education and government activities would be her expertise.
Senator Burgoyne then inquired about the statutory criteria relating to political
party. He wanted to be sure she was in compliance with the requirements for .
Ms. Wilson assured him that she was in compliance.
Senator Lee stated she was very impressed with Ms. Wilson's enthusiasm and
her experience. She asked Ms. Wilson to identify issues she sees as a challenge
in connection with corrections. Ms. Wilson stated that financial constraints,
balancing the security of the community with individual rights and the successful
return of offenders to society at large are current challenges.

Senator Souza was impressed by Ms. Wilson's overwhelming enthusiasm for
learning, for teaching and for being part of change. Senator Souza referred to
a concern expressed previously by Director Kempf regarding the decrease in
General Education Development (GED) graduates among offenders and asked
if there has been any improvement. Ms. Wilson replied that the GED program
recently put out a new test and there has been a drop in the graduation rate
nationwide. When the teachers are familiar with the new curriculum and testing
procedures she expects the graduation rate will go up. Senator Souza inquired if
the GED aligned with Idaho core standards. Ms. Wilson replied that common
core standards are not applied in teaching in the correctional facilities. The GED
test is completely separate from other tests.
Senator Johnson solicited Ms. Wilson's suggestions for recruiting the right
people for the Idaho Department of Correction (IDOC). Ms. Wilson advised that
there have recently been some innovative ways to bring the right people in. IDOC
needs positive press to show that working in corrections is a good career. Senator
Johnson noted that the Board encourages IDOC to establish advisory committee
groups and work with the community. He requested she share her ideas about
advisory committees. Ms. Wilson emphasized that IDOC now has advisory
committees and people from communities being mentors for those moving into the
community, helping with finding housing, getting jobs and other functions of living
in the community. Advisories can be groups or individuals and their mentoring
helps keep the offenders from immediately returning to previous behaviors.
Chairman Lodge advised that the Committee will vote on her appointment at
the next Committee meeting.
Senator Jordan commented on Ms. Wilson's intelligence and her encouraging
interaction with students. She expressed confidence that Ms. Wilson will bring
exceptional talent to the Board.
RS 24001

Sharon Harrigfeld, Director, Idaho Department of Juvenile Corrections, advised
that this legislation would amend Idaho Code § 20-511 to more clearly define
when an informal adjustment can occur and when it can be dismissed. She went
on to detail the results of this change (see attachment 1).

MOTION:

Senator Burgoyne moved to introduce RS 24001 to print. Vice Chairman Nonini
seconded the motion. Motion passed by voice vote.

PASSED THE
GAVEL

Chairman Lodge passed the gavel to Vice Chairman Nonini.

DOCKET
Andrea Sprengel, Financial Manager for Idaho Correctional Industries, IDOC,
NO.06-0102-1502 recounted that this rule was adopted last session and went into effect November
6, 2015. At that time the Committee requested that modifications be made to
language related to the definition of a private agricultural employer and the use of
the word "shall." Ms. Sprengel stated that the definition of a private agricultural
employer was changed by referencing Idaho Code § 44-1601(2). The word "shall"
has been replaced with "will."
Vice Chairman Nonini and the Committee were unable to access this docket
as it was only available online through a program pathway unfamiliar to
Committee members, as explained and demonstrated by Brad Hunt, Office of
the Administrative Rules Coordinator. Senator Jordan expressed concern that
the public would have difficulty accessing the rule using the procedure shown.
She asked consideration of the rule be deferred to the next meeting, allowing
the public a chance to see it.
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Vice Chairman Nonini announced that the Committee will not vote on this rule
today but will take it up again at the next meeting.
Chairman Lodge explained that she had carried this legislation and she
emphasized the need for the inmates to have the opportunity to work in agriculture.
She thanked IDOC for supporting it and giving inmates a way to pay fines, charges
and child support so they can return to the community without charges pending.
This positive circumstance will help reduce recidivism.
Senator Johnson inquired who gets paid first if there is a hierarchy for payment.
Ms. Sprengel replied that the inmates are paid first, then the costs for the
program are covered, next are contributions to the Victim's Compensation Fund,
and whatever is left is used by Correctional Industries.
Chairman Lodge questioned how the money for the commissary and for saving
for their release is maintained. Ms. Sprengel stated that the inmates' wages
will go into their trust account and can then be used for paying restitution, child
support or in the commissary.
Vice Chairman Nonini thanked Ms. Sprengel and reiterated that the Committee
will take action at the next meeting.
DOCKET NO.
50-0101-1501

Jack Carpenter, Business Operations Manager, Commission of Pardons and
Parole (Commission), informed the Committee that most of the changes are minor
and will not create a significant impact for the Commission. He pointed out that
the changes relate to clarifying language, making process more transparent
and bringing the rules into compliance with statutes. He provided a listing of all
changes covered in this docket (see attachment 2).
Senator Jordan asked for clarification of the term "excessive" in item five (see
attachment 2). Mr. Carpenter explained that the term "excessive" was too hard to
define. The term "no alcohol use" is the current practice, hence this change.
Mr. Carpenter pointed out that item six removes reference to institutional parole.
He advised that changes are in progress that may require the use of institutional
parole. Due to that circumstance, Mr. Carpenter requested that the Committee
reject item six and leave the term in the rules.
Vice Chairman Nonini inquired why Mr. Carpenter was not taking the items
in order. Mr. Carpenter replied the items he addressed were those that were
discussed when previously presented and seemed to be of greater concern. The
others are minor changes. He added that he would go straight through if the
Committee preferred. Chairman Nonini inquired if by "previously" Mr. Carpenter
meant in a presentation to the Senate Committee or to the House Committee. Mr.
Carpenter replied that it was to the House Committee. Vice Chairman Nonini
requested that the items be presented in order.
Mr. Carpenter proceeded to present each item as listed in attachment 2. There
were questions regarding only some of the items.
Senator Burgoyne questioned item one, asking why the term "infractions" is
being removed from both technical and non-technical vilations. He also requested
an explanation of how infractions are considered. Mr. Carpenter referred the
question to Sandy Jones, Executive Director. Director Jones explained that
infractions are not considered unless connected to another parole violation. She
pointed out that the word "infraction" is not used in statute and this change aligns
the wording in the rule with that in statute.
A lengthy discussion ensued around the Justice Reinvestment Initiative
(JRI) changes, violent infractions and the difference between technical and
non-technical violations.
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Mr. Carpenter explained minor changes for items three, four, seven and eight
(see attachment 2). He explained that item nine makes the process of having
one's firearms rights restored more transparent and understandable. Vice
Chairman Nonini inquired if it is possible to get firearms back with a felony
conviction. Mr. Carpenter indicated that it is and that this change would make the
process more understandable.
Seantor Lee asked if the Commission now has the authority to determine firearm
restoration, who had that authority before? Mr. Carpenter stated that the authority
has been with the Commission. This change made that more understandable
and more transparent.
Mr. Carpenter related that item ten was simply the removal of a provision that has
never been used and would not be good practice if it were used.
Mr. Carpenter stated that the change to item eleven is to clarify the process for an
offender to be transferred to his country of citizenship under the Foreign National
Treaty (FNT). A Memorandum of Understanding (MOU) was signed in 2006 by
the Governor, Department of Correction and the Committee to give the authority
to comply with the FNT. The Committee felt the statement of authority should be
added to the IDAPA rules. Senator Souza expressed concern that this was all
new language, and she requested more explanation. Director Jones detailed the
history of Idaho's involvement with the FNT and stated this change is simply to put
in rule what has been done since 2006. She also explained the process involved
in having an inmate sent to his or her country of citizenship.
Senator Bourgoyne inquired if this rule limits the Governor's discretion or if it only
limits what the Commission can do, allowing the Governor to act independently
at any time he wants to. Director Jones answered that she does not believe
it binds the Governor.
MOTION:

Senator Anthon moved to accept Docket No. 50-0101-1501, provided that
the Committee reject subsection 250, parole subsection 5, and all subsequent
numbering remain the same. Seconded by Senator Jordan.
Senator Burgoyne stated that he supports the motion but has serious concerns
that the rule may serve to limit the statutory or constitutional discretion of the
Governor. Senator Anthon agreed with Senator Burgoyne. He suggested the
Committee consider that ambiguity of this rule.
The motion passed by voice vote.

PASSED THE
GAVEL

Vice Chairman Nonini passed the gavel back to Chairman Lodge.
Chairman Lodge requested that Sara Thomas, Chairperson, Idaho Criminal
Justice Commission, come back at a later date to make her presentation as the
committee meeting time as ended.

ADJOURNED:

There being no further business at this time, Chairman Lodge adjourned the
meeting at 3:05 p.m.

___________________________
Chairman Lodge
Chair

___________________________
Carol Cornwall
Secretary
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AMENDED AGENDA #2

SENATE JUDICIARY & RULES COMMITTEE
1:30 P.M.
Room WW54
Wednesday, February 03, 2016
SUBJECT

DESCRIPTION

PRESENTER

Vote on
Gubernatorial
Appointment

Cindy P. Wilson, State Board of Correction

RS24163

Relating to revision of duties of the Attorney
General regarding investigations and actions
against county elected officers

Senator Jim Rice

SCR 132

Stating findings of the legislature and recognizing
Idaho peace officers for their service to the State.

Senator Fred S. Martin

RS24185

Increasing fine for failing to have liability insurance Senator Grant
Burgoyne

DOCKET NO.
06-0102-1502

Continued discussion and vote on Rules of
Correctional Industries (Proclamation Section
Page 3)

Andrea Sprengel,
Financial Manager

RS24032C1

Relating to utilizing unmarked patrol vehicles

Teresa Baker, Idaho
State Police

RS24066C1

Relating to limited authority for foster parents
to provide enrollment consent for foster child
activities

Miren Unsworth,
Department of Health
and Welfare

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
COMMITTEE MEMBERS
Chairman Lodge

COMMITTEE SECRETARY
Sen Lee

Carol Cornwall
Room: WW48

Sen Davis

Sen Anthon
Sen Burgoyne

Sen Johnson

Sen Jordan

Vice Chairman Nonini

Sen Souza

Phone: 332-1317
email: sjud@senate.idaho.gov

MINUTES

SENATE JUDICIARY & RULES COMMITTEE
DATE:

Wednesday, February 03, 2016

TIME:

1:30 P.M.

PLACE:

Room WW54

MEMBERS
PRESENT:

Chairman Lodge, Vice Chairman Nonini, Senators Johnson, Souza, Lee,
Burgoyne and Jordan

ABSENT/
EXCUSED:

Senators Davis and Anthon

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the Committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the Senate Judiciary and Rules Committee (Committee)
to order at 1:35 p.m.

GUBERNATORIAL Senator Jordan moved to send the Gubernatorial appointment of Cindy P.
APPOINTMENT
Wilson to the State Board of Correction to the floor with a recommendation that
VOTE:
she be confirmed by the Senate. Senator Nonini seconded the motion. The
motion carried by voice vote.
RS 24163

Senator Jim Rice stated that RS 24163 is a bill to modify previous legislation.
He explained that currently only county prosecutors can investigate county
officials. These county prosecutors are also the attorneys for the county officials,
presenting a conflict of interest in certain situations. To correct this issue after two
years of using the earlier legislation, it was decided to change the word "shall"
conduct an investigation to "may." Senator Rice indicated that the new revision
will eliminate civil statutes and retain criminal statutes.

MOTION:

Senator Souza moved to print RS 24163. Senator Jordan seconded the motion.
The motion carried by voice vote.

SCR 132

Senator Fred Martin explained the background behind the formation of this
legislation recognizing Idaho police officers for their service to the State. He then
introduced Representative Pat McDonald.
Representative Pat McDonald expressed his appreciation for the police officers
of Idaho, detailing some of the issues society would face without them. He then
pointed out positive characteristics of police officers including nobility, courage,
veracity, empathy, sensitivity, a deep sense of ownership, dedication and
commitment. Representative McDonald gave several examples of officers he
has observed demonstrating these characteristics. He discussed the dangerous
situations police officers face on a daily basis, pointing out that the "bad guys"
know who the police officers are, but the officers do not necessarily know who
the "bad guys" are. He pointed out that police officers do not run away from
dangerous situations; they run toward them. In the face of these challenges,
the officers do not quit. They are sworn to uphold the Constitution of the State
of Idaho and the Constitution of the United States. Representative McDonald
stressed that these civil servants should be recognized, emphasizing that they
are there not only to enforce laws, but also to help those in need. The public can
always depend on Idaho's police officers to help whenever and wherever they
are needed.

Patti Bolen, Valley County Sheriff and President of the Idaho Sheriffs'
Association, stated that today's technology provides speedy and extensive news
coverage, a situation that is both good and bad. It is good because police
forces can learn and improve; it is bad because an error is publicized to the
point that the public perceives it as routine police behavior. The real routine
behavior is exhibited as the officers go into harm's way every day because they
are dedicated to justice. Sheriff Bolen emphasized that law enforcement officers
are the gatekeepers between chaos and a civil society.
Senator Martin explained that this resolution was written for all police officers,
but it was inspired by Corporal Jared Bisch.
Corporal Jared Bisch, Boise Police Department, speaking with deference for
the men and women of law enforcement in Idaho who sacrifice every day, and for
their families, thanked the Committee for the resolution.
Senator Lodge expressed her appreciation for the law enforcement people in her
life who have worked hard in protecting her family. She spoke for the Committee
in expressing appreciation for the sacrifices the officers make.
Senator Jordan thanked Senator Martin for bringing this resolution and
expressed her gratitude for law enforcement. Besides all of the dangerous
situations they are called to deal with, they also give proactive service to the
community.
Senator Lee expressed appreciation, especially for the patience officers exhibit
in difficult situations.
MOTION:

Senator Burgoyne moved to send SCR 132 to the floor. Senator Lee seconded
the motion. The motion passed by voice vote.

PASSED THE
GAVEL:

Chairman Lodge passed the gavel to Vice Chairman Nonini.

RS 24185

Senator Burgoyne pointed out that the Committee saw this legislation last
session, but due to a technical difficulty it is being reintroduced this session. In
the legislation presented last year, only two sections were changed when there
needed to be three. The purpose of the legislation is to change the amount of
the fine for the first infraction for not having mandatory motor vehicle liability
insurance from the current $75 to $300. The $75 fine has been in effect for many
years, with the infraction limit being $100. In 2014 the infraction limit was changed
to $300. Senator Burgoyne stated his belief that $75 is not a disincentive for
those who choose not to carry liability insurance. The legislation does not change
the current law, making a second violation within five years a misdemeanor.
It doesn't change the $75 fine for not carrying proof of liability insurance. He
explained that it leaves unchanged the right to avoid the penalty for not carrying
proof of insurance by producing proof of insurance before conviction. Because
the legislation increases the fine there is a positive fiscal impact. The distribution
of the funds would be 57 percent to the Department of Transportation, 38 percent
to the local highway jurisdiction and 5 percent to the Idaho State Police.

MOTION:

Senator Johnson moved to print RS 24185. Senator Lee seconded the motion.
The motion carried by voice vote.

PASSED THE
GAVEL:

Vice Chairman Nonini passed the gavel back to Chairman Lodge.
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DOCKET NO.
06-0102-1502

Andrea Sprengel, Financial Manager for Idaho Correctional Industries (ICI),
offered to answer any questions the Committee members may have or to repeat
her presentation given February 3.
Senator Lee felt the presentation as given was thorough, and that the public just
needed the opportunity to give testimony.

MOTION:

Senator Nonini moved that Docket No. 06-0102-1502 be approved. Senator
Lee seconded the motion. The motion passed by voice vote.

RS 24032C1

Lt. Colonel Kedrick Wills, Deputy Director, Idaho State Police (ISP), appearing
for Teresa Baker, ISP, explained that aggressive driving was a factor in 56 percent
of all crashes in Idaho in 2014. Members of the public frequently contact the
ISP to voice their concern about aggressive driving. One tool that has been
successful in 35 other states, as well as in city and county law enforcement
departments in Idaho, is the use of unmarked patrol cars specifically targeting
aggressive driving. Because there is also a need for marked patrol vehicles, there
is a cap of not less than 90 percent of the motor vehicles being marked patrol
cars. It has not been a practice to have seals on cars transporting the governor
for some time, so this legislation removes that section.
Senator Lee asked for assurance that unmarked vehicles are targeting
aggressive drivers and that the officers will be wearing their uniforms. Lt. Colonel
Wills pointed out that there are directives in the procedures and practices of
ISP. One is the educational component to let people know unmarked patrol cars
are being used. Regarding the officers being in uniform, the ISP always patrol
in a Class A uniform. Troopers will still be required to carry their commission
cards with them.
Senator Burgoyne expressed concern with the language that indicates a much
broader use than just for aggressive drivers. The words "or as necessary to
enforce the laws of this state" seem to permit these vehicles to be used for any
kind of enforcement action. Lt. Colonel Wills replied that is correct. ISP will
replace some currently marked vehicles with these unmarked vehicles. These
cars will still be the troopers' patrol cars and in order to enforce the laws, they
need to be able to take action on any violation. In procedure these cars are
designed specifically for the purpose of policing aggressive drivers.

MOTION:

Senator Nonini moved to print RS 24032C1. Senator Souza seconded the
motion. Motion carried by voice vote.

RS 24066C1

Miren Unsworth, Deputy Division Administrator, Division of Family and
Community Services, Department of Health and Welfare, explained that this
legislation limits liability for foster parents. The Preventing Sex Trafficking and
Strengthening Families Act (Public Law 113-183) requires states to establish
"appropriate liability" standards so foster parents can normalize foster children's
lives by enrolling them in activities. Idaho has no State statutes for this purpose.
This legislation will allow foster parents and child care institutions to give
permission for children and youth to enroll in activities that a reasonable and
prudent parent would allow, without the concern of liability.
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Senator Burgoyne expressed concern that this legislation creates a liability
standard where there has been none, limits a pre-existing liability standard, or
just leaves it the same. He said the way this legislation is written sounds like a
negligence standard. Ms. Unsworth replied that in statute there are no liability
protections for foster parents. The "reasonable and prudent parent" standard is
defined in the Preventing Sex Trafficking and Strengthening Families Act (Public
Law 113-183). She explained that if the foster parents apply the reasonable and
prudent parent standard to their decisions, they will be protected from liability. If
they do not apply the standard, they will not be protected.
Senator Burgoyne questioned the purpose of making the change to section 3,
page 6, line 12. Ms. Unsworth explained that the change is to make alignment
with the previous correction. Senator Burgoyne asked if this is just an update
and not a substantive change. Ms. Unsworth stated that was correct.
Senator Lee requested examples of activities in which foster parents are
reluctant to enroll the children due to liability concerns. Ms. Unsworth identified
signing permission slips for fields trips, consenting to soccer or cheer leading
and granting permission for summer camp or a rafting trip. Although some
foster parents have gone to the caseworker to get the permission, frequently the
process required so much time the opportunity to participate was missed.
MOTION:

Senator Lee moved to print RS 24066C1. Senator Jordan seconded the
motion. The motion carried by voice vote.

ADJOURNED:

There being no further business at this time, Chairman Lodge adjourned the
meeting at 2:32 p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary
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AGENDA

SENATE JUDICIARY & RULES COMMITTEE
1:30 P.M.
Room WW54
Monday, February 08, 2016
SUBJECT

DESCRIPTION

PRESENTER

Presentation

Overview and update for the Department of
Corrections

Kevin Kempf, Director

Approval of January 22, 2016 minutes

Senator Nonini and
Senator Jordan

Gubernatorial
Appointment
Hearing

Mike H. Matthews was re-appointed to the
Mike H. Matthews
Commission on Pardons and Parole to serve from
January 1, 2016 to January 1, 2019.

RS24188

Amends the law relating to felons who may
possess firearms.

Michael Kane, Idaho
Sheriffs Association

Presentation

Overview and update for the Idaho Criminal
Justice Commission

Sara Thomas,
Chairperson

RS24024C1

Addresses shortcomings in Idaho's current
criminal code involving offenses of a sexual
nature.

Sara Thomas, State
Appellate Public
Defender

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
COMMITTEE MEMBERS
Chairman Lodge

COMMITTEE SECRETARY
Sen Lee

Carol Cornwall
Room: WW48

Sen Davis

Sen Anthon
Sen Burgoyne

Sen Johnson

Sen Jordan

Vice Chairman Nonini

Sen Souza

Phone: 332-1317
email: sjud@senate.idaho.gov

MINUTES

SENATE JUDICIARY & RULES COMMITTEE
DATE:

Monday, February 08, 2016

TIME:

1:30 P.M.

PLACE:

Room WW54

MEMBERS
PRESENT:

Chairman Lodge, Vice Chairman Nonini, Senators Davis, Johnson, Souza, Lee,
Anthon, Burgoyne and Jordan

ABSENT/
EXCUSED:

None

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Vice Chairman Nonini called the Senate Judiciary and Rules Committee
(Committee) to order at 1:26 p.m. He indicated that Chairman Lodge would
arrive as soon as she has finished with another meeting and she asked that
they proceed without her.
Vice Chairman Nonini thanked those in attendance. He introduced Kevin
Kempf, Director, Idaho Department of Correction (IDOC), and stated that he
would give an overview and update of what is happening in IDOC.

PRESENTATION:

Director Kempf stated that he would focus on accomplishments since the 2015
session. The two main areas of focus have been reform and transparency (see
attachment 1). The Justice Reinvestment Initiative (JRI) and SB 1357 have had
significant impact on IDOC and the criminal justice field. All of the requirements
set by the JRI and SB 1357 were met this year, including the training of every
employee across the state by October 1, 2015.
Director Kempf said an important accomplishment for IDOC was the
establishment of the limited supervision unit. This program is an evidence-based
program putting resources toward high-risk offenders while allowing low-risk
offenders more flexibility. The program allows low-risk offenders to check in with
their probation officers through a secure portal online. The JRI and the freeing up
of resources have made it possible for all 173 out-of-state inmates to be returned
to Idaho. Director Kempf recognized that a mutually beneficial relationship with
the Idaho Commission of Pardons and Parole has played a strong part in this
positive outcome. The success of this program and the JRI have made it possible
for IDOC to return $1.4 million to the General Fund.
According to Director Kempf, another major accomplishment was the institution
of the Justice Program Assessment. In March 2015, IDOC asked the Council of
State Governments what they felt were the big concerns with the treatment plans
in Idaho's institutions. Through the assessment, IDOC found that nine out of
twelve treatment plans being used did not have enough evidence to suggest that
they worked. There was confusion in the pathways to parole program with more
than 40 pathways being used. If parole was denied, there was no mechanism
for letting inmates know why.
In considering the Therapeutic Communities program, Director Kempf noted
there was some question regarding whether they actually worked. Research
showed that inmates dictated who stayed in the program and who didn't by using
the system and intimidation to gain their releases and to prevent others from
getting theirs. IDOC decided to discontinue the use of Therapeutic Communities.

Director Kempf reported that in addition to discontinuing Therapeutic
Communities, changes being made based on the assessment include imbedding
the Cincinnati Substance Abuse Program (research based and it works);
enhancing the sex offender program; implementing Thinking for a Change, the
only cognitive-behavior-based program being used; and Anger Replacement
Training for anger management. These programs will be used in all prisons in the
State, ensuring consistency. Director Kempf assured the Committee that this
approach will be simple and will yield better results.
Director Kempf explained that restrictive housing, also known as solitary
confinement, has 400 beds in Idaho. Research nationwide has indicated that
putting inmates in segregated cells does not change behavior, and most isolated
inmates become repeat offenders. Director Kempf declared that when you
put inmates in 9 x 12 cells, you are either going to enhance whatever mental
health issues they have or you are going to create one. He declared that has to
stop.The Director observed that the perception now is that there needs to be a
way to hold prisoners accountable, but it can't be negatively based. There needs
to be a way to get them integrated back into society in a positive way. At IDOC
a planning team will work on short-term improvements in discipline along with
positive incentives. Segregation will no longer be used as a form of punishment.
The second step will be to look at long-term aspects, including reintegration into
the community. Outside agencies are participating in these planning teams.
Having participation by different agencies helps stakeholders to see the extent of
the challenges involved.
Director Kempf informed the Committee that deliberate effort has been made by
IDOC to pull the curtains back and make what is happening in their agency more
transparent. These efforts include giving Idaho lawmakers 24/7 access to any
one of Idaho's facilities, opening the facilities to universities to tour death row and
letting students talk to the inmates. This has a powerful impact on students.
DISCUSSION

Chairman Lodge congratulated Director Kempf on his outstanding work, and
commented that these accomplishments were what JRI was set up to do.
Senator Burgoyne said he was really pleased to see the "question everything
approach" so the public gets a better look at what is going on. He affirmed letting
data drive decisions is a good way to approach making changes. These changes
are going to result in a system that is more attuned to public safety and will lead
to a better understanding of rights and responsibilities.
Senator Souza stated that Director Kempf had expressed some concern about
the administrative segregation of inmates allowed to go into the community and
wondered what kind of safety mechanisms have been put in place. Director
Kempf indicated that currently the community is not notified, but the sheriff's
association is notified. Other states across the country have done this restrictive
housing reform and their data show significant improvement. Senator Souza
asked if community notification would be enhanced in the future. She indicated
that she was on a committee in her community; a lack of trust ensued when
inmates were being sent to transitional homes or halfway houses and the
community was not aware of it. Director Kempf said that he was very familiar
with the legitimate concerns that the inmates bring to a community, and it would
be addressed in the future.
Senator Jordan asked if there are efforts being made to help inmates re-enter
society successfully. Director Kempf indicated that one plan is the Community
Mentor program. As inmates leave the prisons, they have immediate contact with
their mentors, who will help them become established in the community.
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Senator Johnson thanked the director for the access he has provided for the
Legislators. He saw the dedication of the employees who work in Idaho's prisons.
Chairman Lodge thanked Senator Davis for bringing JRI to the Idaho Legislature,
and indicated that there has been much more change than was anticipated.
MINUTES
APPROVAL:

Senator Nonini moved to approve the Minutes of January 22, 2016. Senator
Jordan seconded the motion. The motion passed by voice vote.

GUBERNATORIAL Mike H. Matthews, having been re-appointed to the Commission of Pardons and
APPOINTMENT
Parole (Commission), was introduced to the Committee. Mr. Matthews said that
HEARING:
he had just finished his fourth assignment with the Commission. His professional
experience is as an educator.
Senator Lodge asked Mr. Matthews what his views are on the changes that
have been made with the Commission. Mr. Matthews responded that about 65%
of inmates were paroled before the changes, but the percentage has increased to
70%. He indicated he is excited to stay involved with this program and to see
what will happen in the future. He was concerned at first that the "checklists"
discussed two years ago were going to be just that, check-lists. He acknowledged
that the more appropriate term is "guidelines," which can be measured on a rubric
or an assessment. These guidelines will help improve public safety. There are
clear guidelines now on why parole was either granted or denied and what steps
need to be taken to achieve parole.
Senator Anthon asked if there were trends that would be important for
lawmakers to know about. Mr. Matthews stated that substance abuse issues are
still there. Senator Anthon thanked Mr. Matthews for his service.
Senator Burgoyne asked Director Jones if Mr. Matthews' political affiliation was
appropriate for this position. Director Jones answered that it was. Senator
Burgoyne asked what the financial compensation was for this committee.
Director Jones answered that there were quarterly business meetings required
by statute. If one were to break down the amount of hours actually spent on this
committee, the compensation would be minimum wage.
RS 24188

Michael Kane, Idaho Sheriffs' Association, asked the Committee to think about
those people who leave the prison and return to society. According to the laws
that currently exists, the minute inmates leave the facility, their civil rights are
restored. The current law makes it clear that the worst kind of felons (murder,
rape, kidnapping, drug dealing and sex crimes) cannot possess firearms after they
are discharged from their sentences. Missing from the list of criminal offenses
that prevent offenders from possessing firearms in the current law are crimes that
have been created since the original passage of the law, or crimes that were not
originally considered. These serious crimes are those committed by organized
criminals, terrorists and criminal gang members. This bill adds these serious
felonies to the current law. Mr. Kane asked the Committee to print this RS.
Senator Davis moved to print RS 24188. Senator Burgoyne seconded the
motion. The motion carried by voice vote.

PRESENTATION:

Sara Thomas, Chairperson, Idaho Criminal Justice Commission (ICJC),
stated that the ICJC is committed to building and maintaining a safer Idaho by
developing and proposing balanced solutions that are cost effective and based on
best practices (see attachment 2). The ICJC focuses on learning and enhancing
public understanding by communicating honestly and encouraging dialogue
and feedback from outside groups. State agencies, counties, cities and other
stakeholders are included in the discussion.
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Senator Davis stated it seemed very incongruent to put all of these groups
together as it might put the ICJC in an adversarial position. Ms. Thomas
indicated that if they could correct issues in the early stages and work out
differences, it would produce a better solution, one that is less likely to be
attacked. Resolution is easier to achieve in early stages.
Ms. Thomas explained that the ICJC has a three-year strategic plan including
combating crime and protecting citizens. Some of the goals are to reduce
victimization and recidivism in the State of Idaho, strengthen the knowledge base
by enhancing data collection abilities and promote efficiency and effectiveness.
Ms. Thomas discussed in detail the steps the ICJC will take in achieving these
goals. Issues include digital media, balancing transparency with the privacy
rights of victims and law enforcement, eye-witness identification and trends in
substance abuse (see attachment 2).
Ms. Thomas stated that the ICJC has a number of subcommittees working on
various issues. Those issues include pre-trial justice, a standardized recidivism
definition, mental health, research alliance and criminal fees and fines. She
referred specifically to the paper on mental illness (see attachment 3). She
expounded on the work and the goals of these subcommittees.
Senator Davis indicated he was aware of a national trend dealing with the
necessity of bail. He asked if there were better tools available to the courts and
to the judicial process for resolving this issue. Ms. Thomas stated that at this
time there was no discussion concerning that. The current focus is on having
adequate pre-trial assessments to determine whether or not someone should be
released on their own recognizance or, if not, what the level of bail should be.
She offered to look into bail bonds if he wished.
RS 24024C1

Sara Thomas explained that this RS strengthens Idaho's criminal code involving
offenses of a sexual nature. This legislation seeks to amend the current statute
to provide that a victim of rape need not offer resistance where the victim has
a well-founded belief that resistance would be futile or that resistance would
result in the use of force or violence. The legislation also amends Idaho Code
to replace the current female pronouns used for a victim with gender-neutral
language. This renders Idaho's rape law the same for both men and women. This
legislation also includes a threat to a third party as rape.

MOTION:

Senator Davis moved to print RS 24024C1. Senator Anthon seconded the
motion. The motion carried by voice vote.
Chairman Lodge thanked Ms. Thomas for her presentation and all of the
information she provided in such a short period of time.

ADJOURNED:

There being no further business, Chairman Lodge adjourned the meeting at
2:58 p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary
_____________________________
Sharon Pennington
Assistant to Majority Caucus
Chairman
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AMENDED AGENDA #1

SENATE JUDICIARY & RULES COMMITTEE
1:30 P.M.
Room WW54
Wednesday, February 10, 2016
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Vote on
Gubernatorial
Appointment

Mike H. Matthews, Commission on Pardons and
Parole

RS24208

Nomination of guardian of minor

Robert Aldridge

RS24209

Parental delegation of rights

Robert Aldridge

RS24220

Effect of divorce on various ownerships

Robert Aldridge

RS24221

Community property deposit

Robert Aldridge

RS24255

Removal of term "family allowance" from Probate
Code

Robert Aldridge

RS24256

Digital assets

Robert Aldridge
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SENATE JUDICIARY & RULES COMMITTEE
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Wednesday, February 10, 2016
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1:30 P.M.
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Room WW54
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Chairman Lodge, Vice Chairman Nonini, Senators Davis, Johnson, Souza, Lee,
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None

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with the
minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the Senate Judiciary and Rules Committee (Committee)
to order at 1:31 p.m.

GUBERNATORIAL Senator Anthon moved to send the Gubernatorial re-appointment of Mike
APPOINTMENT: H. Matthews to the Commission of Pardons and Parole to the floor with the
recommendation that he be confirmed by the Senate. Senator Lee seconded the
motion. The motion carried by voice vote.
RS 24208

Robert Aldridge, Trust and Estate Professionals of Idaho, stated that the
Delegation of Powers by Parent or Guardian had been used in various
circumstances where a parent hands over their child to another family, often
a grandparent, for a temporary period of time. Some reasons for using the
delegation are deployment, changes in school districts, substance abuse or other
problems of the parent. The use of this privilege is quick and inexpensive. It
doesn't preclude an interested person from bringing a formal proceeding, which
can happen if the person receiving the delegation is not appropriate to care for
the minor. Guardianship proceedings may follow, and they can be expensive and
time consuming, ultimately causing a delay in taking care of the minor. Idaho law
currently allows a procedure in probate cases for a nomination of a guardian
through a will, requiring only acceptance of the nomination to be filed in the
probate case by the nominated individual. This bill parallels that law for situations
in which the delegating parent is not deceased but has become incapacitated or
unable to care for the minor. The existing statute contains provisions for situations
where another person has parental rights and also allows an interested person
to bring a formal proceeding. Such might happen if the person nominated is not
an appropriate person to care for the minor. This bill allows an inexpensive and
flexible alternative to more expensive court proceedings but does not preclude
such proceedings when appropriate.
Please note that Mr. Aldridge said he decided to pull the RS to work on it further.

RS 24209

Mr. Aldridge said that the background for this bill is the same as for RS 24208, but
it addresses the issue of only an immediate delegation. There have been several
requests to allow a parent or parents to make that delegation or guardianship
to the person(s) they have chosen, but to have it go into effect only if certain
events come to pass. This bill allows a springing delegation, similar to financial
powers of attorney. Events associated with this delegation are listed as either
incapacity of the parent, incarceration of the parent or certification by the parent
that the delegation should become effective. This allows an inexpensive and
flexible alternative to more expensive court proceedings, but does not preclude
such proceedings when appropriate.

Senator Davis discussed several areas where the language could be confusing.
One example is differentiating between "nominating" parent and "delegating"
parent. Mr. Aldridge conceded that the designation should be changed to
"delegating" parent. Other concerns were expressed by Senator Burgoyne,
Senator Lee and Senator Anthon.
MOTION:

Senator Davis moved that the bill be returned to the sponsor for additional work.
Senator Burgoyne seconded the motion. The motion passed by voice vote.

RS 24220

Mr. Aldridge explained that Idaho law provides for certain effects of divorce on
wills, but a number of situations are not covered by existing law. Such situations
can present difficult problems if the divorcing spouses are not aware of the
need to make changes. This bill creates a default provision for revocation of
certain designations in the event of a divorce. It does not preclude court orders
overriding such default provisions, nor spouses agreeing to a continuation of
the designations. Section 1 corrects some technical problems in Idaho Code §
15-2-802. Under the Idaho Uniform Probate Code (Code), "person" is a very wide
group of not just individuals but entities as well. The proper term in this Code
section should be "individual." Also the provisions of (b)(2) properly only apply to
an invalid decree of divorce. This section is from the Code, adopted in Idaho in
1972, and these changes have been made in an updated version of the Code.
Section 2 adds a new section, also contained in the updated Code, expanding the
effects of a divorce past existing provisions and severing Joint Tenancy With Right
of Survivorship ownership into equal tenancies in common.
Senator Davis suggested that "person" be changed to "individual." Mr. Aldridge
agreed. Senator Davis asked if it is possible for someone to stipulate that their
spouse still get benefits in the event of a divorce with this bill. Mr. Aldridge
indicated that it was. One would just so specify in a divorce decree or property
settlement, or it could be stated in the will itself by specifying that they are to
be included even if they are not currently a spouse. There are other types of
transactions that this bill also needs to address.
Senator Jordan suggested that "man and wife or husband and wife" need to be
neutral.

MOTION:

Senator Davis moved to print RS 24220. Senator Lee seconded the motion. The
motion carried by voice vote.

RS 24221

Mr. Aldridge stated that many financial institutions in Idaho have not authorized
the Community Property with Right of Survivorship (CPROS) option for ownership
of Idaho accounts. They are only offered Joint Tenancy with Right of Survivorship
(JTROS). This causes problems for basis step-up at the first death of a married
couple, since CPROS receives a stepped-up basis on both halves of the asset,
while JTROS property receives a step-up on only half of the property. This unfairly
penalizes couples who have community property but cannot properly designate
their account. This bill solves that problem by stating the community property
does not lose its community property status by being deposited into an account,
however entitled. This also covers the situation where only one name appears on
the account, but the property deposited was community. This bill sets the default
provision absent such agreement. The second part of the bill makes it clear a
right of survivorship arising from a CPROS designation on an account cannot
be changed by a will. A change must be made at the financial institution level.
This bill clarifies some existing questions in the law and conforms to the general
practice in the State for the questions addressed.
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Senator Burgoyne asked what was meant by "provisions of this chapter" found
on line 11 of the bill. Mr. Aldridge stated that the provisions were the tests on
whether something is really a survivorship account to eliminate standards as
opposed to a convenience account. The banks want the protection of knowing
there can't be something in a will that could be probated 2-3 years later that
says it is not a survivorship account. They do not want to be held liable. By not
allowing alterations to a will, it gives protection to the person who is named on
the joint account. This will protect both the banks and the people whose names
are on the documents.
Senator Davis briefly described methods used to avoid probate. He focused
on the fact that right of survivorship should not apply only to real estate but to
personal property as well. Inheritances, under Idaho law, are the property of the
named party. If a divorce occurs after an inheritance, the unnamed party cannot
make a claim to it. If those funds are put into a joint checking account, they
become community property.
MOTION:

Senator Davis moved to print RS 24221. Senator Anthon seconded the motion.
The motion carried by voice vote.

RS 24255

Mr. Aldridge, Trust and Estate Professionals of Idaho, stated that this bill removes
cross references to the term "family allowance" from the probate provisions of
the Code.

MOTION:

Senator Lee moved to print RS 24255. Senator Souza seconded the motion.
The motion carried by voice vote.

RS 24256

Mr. Aldridge described digital assets and their place in today's society. He
indicated that this bill is a result of national dialogue and cooperation, including the
major players in the digital asset industry and privacy interests. It allows access to
the digital assets by a fiduciary and gives account holders control by allowing them
to specify whether their digital assets should be preserved, distributed to heirs or
destroyed. The fiduciary must provide proof of authority by a certified document. A
custodian of a digital asset that complies with the fiduciary's request is immune
from liability if they are reasonable and in good faith. Since digital assets travel
across state lines nearly instantaneously, and people relocate, it is desirable to
have a uniform law in as many jurisdictions as possible.

MOTION:

Senator Burgoyne moved to print RS 24256. Senator Lee seconded the motion.
The motion carried by voice vote.

ADJOURNED:

There being no further business, Chairman Lodge adjourned the meeting at
2:45 p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary
_____________________________
Sharon Pennington
Asst. Secretary
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AGENDA
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1:30 P.M.
Room WW54
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SUBJECT

DESCRIPTION

PRESENTER

RS24343

Amends Senate Rule 20 re: historic practice of
the Senate

Senator Bart Davis

RS24346

Amends Joint Rule 20 providing a remedy when
the 55th legislative day falls on a weekend

Senator Bart Davis

RS24347

Amends Joint Rule 21 granting director of
legislative services the right to maintain a record
of proceedings

Senator Bart Davis

RS24487

Amends Joint Rule 18 to encourage more
accurate fiscal note and statements of purpose

Senator Bart Davis

Gubernatorial
Appointment
Hearing

Michael David Johnston was reappointed to
the Sexual Offender Management Board for a
term commencing January 1, 2016 and expiring
January 1, 2019.

Michael David
Johnston

Gubernatorial
Appointment
Hearing

Jeffrey A. Betts was reappointed to the Sexual
Offender Management Board to serve a term
commencing January 1, 2016 and expiring
January 1, 2019.

Jeffrey A. Betts

Gubernatorial
Appointment
Hearing

William Dale Crawford was appointed to the
Sexual Offender Management Board for a term
commencing July 1, 2015 and expiring January
1, 2018.

William Dale Crawford

Gubernatorial
Appointment
Hearing

Matthew Allen Thomas was appointed to the
Sexual Offender Management Board for a term
commencing January 1, 2016 and expiring
January 1, 2019.

Matthew Allen Thomas

Gubernatorial
Appointment
Hearing

Moira A. Lynch was appointed to the Sexual
Offender Management Board for a term
commencing June 2, 2015 and expiring January
1, 2018.

Moira A. Lynch

Gubernatorial
Appointment
Hearing

Erwin L. Sonnenberg was appointed to the
Sexual Offender Management Board for a term
commencing June 2, 2015 and expiring January
1, 2017.

Erwin L. Sonnenberg

Presentation

Sex Offender Management Board overview and
update

Jon Burnham, SOMB
Chairman
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CONVENED:

Chairman Lodge called the Senate Judiciary and Rules Committee (Committee)
to order at 1:30 p.m.
Senator Davis indicated that, although the RSs to be presented could go
directly to the Tenth Order for consideration by the Senate, he requested they
be brought back to the Committee after printing for further discussion prior to
going to the floor. Chairman Lodge advised that the RSs would be returned to
the Committee after printing.

RS 24343

Senator Davis explained that RS 24343 changes Senate Rule 20 to make the
language more consistent with how the rule is applied. An addition to Senate
Rule 20H states that the Chair's decision is final and cannot be appealed to or by
the Committee, which is the historical practice of the Idaho Senate.
Senator Burgoyne pointed out that there has been productive discussion
among the majority and the minority leadership. On the other RSs they were
able to reach an agreement, but not on this one, and he would be voting no.

MOTION:

Senator Lee moved to send RS 24343 to print. Senator Anthon seconded the
motion. Motion passed by voice vote. Senator Burgoyne and Senator Jordan
requested to be recorded as voting nay.
Senator Davis affirmed that the leadership of both parties and in both houses
have worked hard to reach conclusions on which they can agree. He noted
that each of the remaining RSs are sponsored by the majority and the minority
leadership.

RS 24346

Senator Davis related that there has been concern about the fifty-fifth legislative
day when it occurs on a Saturday. RS 24346 provides clear direction by
amending Joint Rule 20 to state "transmittal must be made on or prior to the
fifty-seventh day."

MOTION:

Senator Nonini moved to send RS 24346 to print. Senator Burgoyne seconded
the motion. The motion passed by voice vote.

RS 24347

Senator Davis observed that Joint Rule 21 deals with video recordings of
the proceedings in the Senate Chamber. In order to maintain comprehensive
records, RS 24347 will direct that a copy of recorded proceedings beyond two
years old will be provided to the State archivist.

MOTION:

Senator Nonini moved to send RS 24347 to print. Senator Lee seconded the
motion. Motion passed by voice vote.

RS 24487

Senator Davis referred to Joint Rule 18, pointing out that RS 24487 has received
the most attention of this group of RSs. After much consideration the entire rule
was rewritten. There is now one section for the Statement of Purpose and one
section for the Fiscal Impact, providing clear and adequate information for the
public. Regarding the Fiscal Impact, Senator Davis stated that "No fiscal impact"
should not be used without an explanation. Under this legislation, if one-third of
the Committee perceives that the fiscal note is inaccurate, a subcommittee can
be appointed to examine it for a future meeting. He mentioned other changes
that were for clarifying purposes.

MOTION:

Senator Burgoyne moved to send RS 24487 to print. Senator Jordan
seconded the motion. The motion passed by voice vote.
Senator Nonini inquired if these would come back to the Committee after
printing. Senator Davis replied that they do not have to come back, but he
suggested that they do come back. Senator Nonini expressed that he was
approached about a fiscal note being "none" when in fact it carried a very large
fiscal impact to county government. He supported the return of the RSs to
the Committee. Chairman Lodge reaffirmed that they will come back to the
Committee.
Chairman Lodge acknowledged the six Gubernatorial appointees who were in
attendance, stating that members of the Committee had been able to meet with
them informally prior to the Committee meeting.

GUBERNATORIAL Michael David Johnston, Sexual Offender Management Board (SOMB), who
REAPPOINTMENT was reappointed to SOMB, detailed his background including his involvement
HEARING:
as Vice Chairman of SOMB and Chairman of the subcommittee to reform the
registry for SOMB. He also informed the Committee of his work as a private
clinician and as a forensic psychologist.
GUBERNATORIAL Jeffrey A. Betts, who was reappointed to SOMB, stated that he is serving as the
REAPPOINTMENT Juvenile Treatment and Assessment Specialist on SOMB. He stated that he is
HEARING:
a licensed professional clinical counselor and a marriage and family therapist.
Mr. Betts advised that he has also worked with juvenile sexual offenders in
a residential program, Terry Reilly Health Services, focusing on juveniles in
an outpatient setting and now works with St. Luke's Health System. He also
provides private consultation services and juvenile sexual abuse evaluations.
GUBERNATORIAL William Dale Crawford, who was appointed to SOMB, informed the Committee
REAPPOINTMENT that he is the Chief Investigator of the Canyon County Prosecutor's Office and
HEARING:
has been in law enforcement for 25 years. He related that he started the first
polygraph program for Caldwell. Mr. Crawford stated that he has a private
business where he provides criminal and civil polygraphs and sex offender
testing. The Legislature determined it was necessary to have a polygrapher on
SOMB. He added that he is looking forward to serving in this position.
Senator Nonini stated that Mr. Crawford did not answer the question dealing
with party affiliation. He inquired what Mr. Crawford's party affiliation is. Mr.
Crawford replied that he is a Republican.
Senator Jordan asked why there needs to be a polygrapher on SOMB. Mr.
Crawford answered that the process of rehabilitating sex offenders has two
parts, treatment and supervision. Polygraphs are used in treatment to determine
the offenders' backgrounds so proper treatment can be provided. When
offenders are released, for the safety of society, probation requires polygraphs
every few months to make sure they are following probation requirements.
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GUBERNATORIAL Matthew Allen Thomas stated that he is the Sheriff of Washington County
REAPPOINTMENT and has been in law enforcement with that county for about 18 years. He
HEARING:
holds certifications through Peace Officer Standards and Training (POST). He
explained that Idaho Sheriffs register sex offenders in their counties and enforce
the law regarding the registry.
GUBERNATORIAL Moira A. Lynch, introduced herself and explained that she has a degree from
REAPPOINTMENT Boise State University in criminal justice. She pointed out that she has been
HEARING:
with the Idaho Department of Correction (IDOC) for 19 years and has been a
supervisor in the Sex Offender Management Unit in District 4. Now she is the
District Manager supervising Ada, Boise, Elmore and Valley counties. Ms. Lynch
asserted that she wants to continue serving Idaho and to lend her expertise and
knowledge in community corrections and probation and parole to SOMB.
Chairman Lodge noted that Ms. Lynch has 100 employees and asked how
many offenders they supervise. Ms. Lynch replied that she has 60 probation
and parole officers and 40 with other assignments. There are more than 4,000
offenders being supervised.
GUBERNATORIAL Erwin Sonnenberg mentioned that he served as Coroner for Ada County.
REAPPOINTMENT Some of his investigations analyzed victims of sexual assault. He observed that
HEARING:
he has also dealt with perpetrators who died from suicide or murder. Being
an elected official, Mr. Sonnenberg pointed out that he has discussed with
numerous members of the public their concerns regarding sexual offenders.
He commented that his accessibility to the public and his knowledge of their
concerns will be of benefit to SOMB.
Senator Burgoyne asked Kathy Baird, Management Assistant for SOMB, if
all of the statutory criteria have been met for these appointees. Kathy Baird
replied that each position on SOMB is appropriately filled and referred Senator
Burgoyne to the Idaho SOMB handout (see attachment 1).
Senator Lee inquired of Ms. Baird if it is difficult to recruit people due to the
nature of SOMB and asked if the Committee could assist in any way. Ms.
Baird stated that the level of difficulty in recruiting depends on the position.
She explained that it has been difficult, at times, finding a public member or a
public defender member. She went on to say that it was not a big problem but
only dealt with certain positions.
PRESENTATION:

Jon Burnham, Chairman, SOMB, informed the Committee that he has held his
position for less than a year, having taken over for Shane Evans. He referred the
Committee to the brief sheet (see attachment 1, page 3) that he will be using. Mr.
Burnham shared the history of SOMB and noted the SOMB and their expertise.
He thanked the Committee for approving the new polygraph specialist position
and noted that SOMB now certifies the polygraphers throughout the State.
Mr. Burnham outlined accomplishments achieved during the last year, including
providing certifications for adult and juvenile psychosexual evaluators, adult
and juvenile treatment providers and post-conviction polygraph examiners. He
identified the standards for these certifications (see attachment 1, page 1). Mr.
Burnham then detailed the tiered adult and the tiered juvenile sex offender
registration processes (see attachment 1, pages 1-2).
Future plans for SOMB, according to Mr. Burnham, include revisions
and improvements in the tiered programs, continuing education programs
for community providers, juvenile community supervision guidelines and
recommendations and refinement and implementation of the quality assurance
process. Mr. Burnham provided the website, www.somb.idaho.gov, for more
information and continuing updates.
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Chairman Lodge asked about the public registration for Level 3 Juveniles and
Level 5 adults (see attachment 1), requesting the number of individuals at each of
those levels. Mr. Burnham replied that at this time they do not have an estimate.
He stated that they are in the process of researching to establish an estimate.
ADJOURNMENT

There being no further business at this time, Chairman Lodge adjourned the
meeting at 2:42 p.m..

___________________________
Chairman Lodge
Chair

___________________________
Carol Cornwall
Secretary
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DESCRIPTION

PRESENTER

Minutes
Approval

January 27, 2016

Senator Mary Souza
and Senator Kelly
Anthon

Vote on
Gubernatorial
Appointment

Jeffrey A. Betts, Sexual Offender Management
Board

Vote on
Gubernatorial
Appointment

William Dale Crawford, Sexual Offender
Management Board

Vote on
Gubernatorial
Appointment

Matthew Allen Thomas, Sexual Offender
Management Board

Vote on
Gubernatorial
Appointment

Moira A. Lynch, Sexual Offender Management
Board

Vote on
Gubernatorial
Appointment

Michael David Johnston, Sexual Offender
Management Board

Vote on
Gubernatorial
Appointment

Erwin L. Sonnenberg, Sexual Offender
Management Board

RS24289

Corrects and clarifies provisions in statute
regarding name changes.

Michael Henderson

RS24138

Relating to the abuse or neglect of a vulnerable
adult.

Michael Henderson

RS24307

Relating to shelter care hearings under the Child
Protective Act

Michael Henderson

RS24473

Relating to unmarked patrol cars

Teresa Baker, ISP
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Chairman Lodge, Vice Chairman Nonini, Senators Davis, Johnson, Souza, Lee,
Anthon, Burgoyne and Jordan

ABSENT/
EXCUSED:

None

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the Committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules
Committee to order at 1:34 p.m.

MINUTES
APPROVAL

Senator Souza moved to approve the Minutes of January 27, 2016. Senator
Anthon seconded the motion. The motion carried by voice vote.

GUBERNATORIAL Senator Lee moved to send the Gubernatorial appointment of Jeffrey A. Betts to
APPOINTMENT:
the Sexual Offender Management Board to the floor with recommendation that he
be confirmed by the Senate. Senator Nonini seconded the motion. The motion
carried by voice vote.
GUBERNATORIAL Senator Anthon moved to send the Gubernatorial appointment of William
APPOINTMENT:
Dale Crawford to the Sexual Offender Management Board to the floor with
recommendation that he be confirmed by the Senate. Senator Jordan seconded
the motion. The motion carried by voice vote.
GUBERNATORIAL Senator Lee moved to send the Gubernatorial appointment of Matthew
APPOINTMENT:
Allen Thomas to the Sexual Offender Management Board to the floor with
recommendation that he be confirmed by the Senate. Senator Souza seconded
the motion. The motion carried by voice vote.
GUBERNATORIAL Senator Burgoyne moved to send the Gubernatorial appointment of
APPOINTMENT:
Moira A. Lynch to the Sexual Offender Management Board to the floor with
recommendation that she be confirmed by the Senate. Senator Jordan
seconded the motion. The motion carried by voice vote.
GUBERNATORIAL Senator Jordan moved to send the Gubernatorial appointment of Michael
APPOINTMENT:
David Johnston to the Sexual Offender Management Board to the floor with
recommendation that he be confirmed by the Senate. Senator Souza seconded
the motion. The motion carried by voice vote.
GUBERNATORIAL Senator Johnson moved to send the Gubernatorial appointment of Erwin
APPOINTMENT:
L. Sonnenberg to the Sexual Offender Management Board to the floor with
recommendation that he be confirmed by the Senate. Senator Burgoyne
seconded the motion. The motion carried by voice vote.

RS 24289

Michael Henderson, Legal Counsel for the Supreme Court, reported that this
legislation is to correct defects in the law. It makes the statutes gender neutral
and addresses provisions regarding name changes, including who can petition
for a name change for a minor. It also specifies the relatives of the minor who
must be notified. Mr. Henderson indicated that the changes will provide a clear
procedure for changing the name of a minor and will ensure that interested
individuals will have an opportunity to bring their concerns to the court.
The Committee members expressed a number of concerns, including the
definition of "near relative" and "friend." They felt the language is still ambiguous,
and although the legislation makes a great deal of progress in making necessary
adjustments, the language still needs some work.

MOTION:

Senator Nonini moved to return RS 24289 to the sponsor. Senator Burgoyne
seconded the motion. The motion carried by voice vote.

DISCUSSION:

Senator Davis recommended that Mr. Henderson strike the "non-relative or
friend." He also requested the issue of emancipated minors be addressed.
Senator Burgoyne commented that there may be situations where "non-relative
or friend" should remain, and he suggested involving magistrate judges to assist
in rewriting this document. Mr. Henderson assured the Committee that he will
take this RS back for revisions and request that magistrates and others who work
with children review the document to see if "non-relative or friend" should be kept
in statute. He will also have these groups consider emancipated minors.

RS 24138

Michael Henderson, Legal Counsel for the Supreme Court, brought RS 24138
before the Committe.

MOTION:

Senator Davis moved to print RS 24138. Senator Nonini seconded the motion.
The motion carried by voice vote.

RS 24307

Michael Henderson, Legal Counsel for the Idaho Supreme Court, explained RS
24307 was proposed by the Supreme Court based on a recommendation of its
Children and Families in the Courts Committee. The legislation makes several
improvements to the Child Protective Act (CPA). These improvements address
1.

shelter care,

2.

redisposition hearings,

3.

educational stability for children in foster care,

4.

the use of psychotropic drugs used for foster children,

5.

connections between and among siblings,

6.

transition plans for youth,

7.

rights of foster youth,

8.

disruptions in child protection cases and placement of Indian children,

9.

and the definition of a protective order.

Mr. Henderson explained that one of the main purposes of this legislation is
to bring provisions of the CPA into alignment with federal provisions. If these
changes are not made, Idaho may lose federal funding. He emphasized that if
the RS is sent to print, when it is heard in Committee there will be presenters with
more in-depth information than he can provide. Senator Davis inquired about the
definition of foster care provider using the term "person" instead of "individual,"
and if a facility could be the appointed foster care provider. Mr. Henderson
replied that it is his understanding that the provider would be an individual.
PASSED THE
GAVEL:

Chairman Lodge passed the gavel to Vice Chairman Nonini.
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Senator Souza expressed concern that some of these provisions may place an
undo burden on the placement process. Mr. Henderson felt the changes would
not delay the placement.
MOTION:

Senator Davis moved to print RS 24307. Senator Anthon seconded the motion.
The motion carried by voice vote.

RS 24473

Teresa Baker, Idaho State Police (ISP), introduced Lt. Colonel Kedrick Wills,
Deputy Director, ISP, to present this RS.
Lt. Colonel Wills reminded the Committee that ISP had brought an RS
previously this session but it needed a change in language. RS 24473 changes
the reference for unmarked cars from "vehicles," which could be interpreted to
mean all vehicles, to "patrol cars." Senator Jordan asked how many total ISP
cars there are, including patrol cars and those used for other purposes, and what
percentage would be unmarked vehicles. Lt. Colonel Wills replied that he does
not have those figures exactly but there are about 300 total vehicles. He added
that the intent of this legislation is for patrol purposes, and the others are not
being used for patrol. Senator Burgoyne inquired if the unmarked vehicles used
for confidential investigation purposes could be used for patrol. Lt. Colonel Wills
declared that they are equipped differently and do not have enough lighting to be
used for patrol. Senator Souza related that she has received concerns from the
public regarding the unmarked cars, some of whom believe this plan is simply
to increase the revenue for ISP through fines. Lt. Colonel Wills assured the
Committee that, although he does not know where the funds go, fines that are
collected do not go into the operating fund of ISP. Senator Jordan asked how
ISP will deal with conflicts that may arise with local jurisdictions where there
are no provisions for unmarked cars. Lt. Colonel Wills stated that ISP is not
aware of any jurisdictions with policies that prohibit the use of unmarked cars.
He explained that they could discuss that issue with the local jurisdictions should
the situation arise. Senator Davis asked if unmarked patrol vehicles are really
necessary. Lt. Colonel Wills replied that they are, based on the numbers over
the last three years of 350 fatalities and 2,000 serious injuries due to aggressive
driving. Aggressive drivers will be the targets for the unmarked cars. He advised
that there are 35 states that use unmarked cars for this purpose, as well as many
agencies within Idaho.
Senator Burgoyne stated that he is skeptical of the legislation, but that ISP
should have the opportunity to put this before the public.

MOTION:

Senator Burgoyne moved to print RS 24473. Senator Souza seconded the
motion. The motion carried by voice vote with Senator Anthon requesting to be
recorded as voting nay.
Senator Johnson indicated that he visited with constituents who have concerns
that he will share when the bill is heard in Committee.

PASSED THE
GAVEL:

Vice Chairman Nonini passed the gavel back to Chairman Lodge.

ADJOURNED:

There being no further business at this time, Chairman Lodge adjourned the
meeting at 2:32 p.m.

___________________________
Chairman Lodge
Chair

__________________________
Carol Cornwall
Secretary
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CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules Committee
(Committee) to order at 1:30 p.m.

PAGE
FAREWELL:

Chairman Lodge invited Aleena Follette to the podium and commended her on
providing outstanding support to the Committee during her time here as a page.
Ms. Follette then shared with the Committee her plans for the future.

PRESENTATION: Reverend Bill Roscoe, Director of the Boise Rescue Mission (BRM), stated that
the BRM was established in 1958; its mission is to provide for the necessities
of homeless and hungry people, while teaching them how to apply Biblical
principles to their lives. The BRM supports the Justice Reinvestment Initiative
(JRI) and offers projects to further the JRI's goals. The BRM provides programs
to assist individuals on probation or parole to remain in compliance with their
requirements. Reverend Roscoe emphasized that the BRM has rules of conduct
with 24-hour professional and staff supervision. All participants are advised that
the BRM cooperates with the Commission of Pardons and Parole and other
law enforcement agencies. He identified three specific programs that work in
cooperation with the criminal justice system to help reduce recidivism: the New
Life Recovery Program, the Accountability Program and the Job Search Program.
Reverend Roscoe detailed other services provided, such as transitional programs
for veterans and for individuals going through the process to receive Social
Security benefits, mental health care and children's programs. He reported that
in 2015 more than 460 people made the transition from a Mission program to
independent living. Currently almost 200 people staying at one of the Mission's
facilities are working, saving and looking forward to independent living.
INTRODUCTION: Chairman Lodge introduced Senator John McGee, who previously served on the
Senate Health and Welfare Committee.

RS 24048

Sandy Jones, Executive Director of the Commission of Pardons and Parole
(Commission), pointed out that historically restoration of gun rights has been part
of the pardon process. Idaho Code § 20-213A already allows for pardon and
commutation applications to be reviewed in executive session; this legislation will
add firearms restoration to the statute. Ms. Jones explained that Idaho Code §
18-310 establishes a separate set of circumstances for restoration of firearms
rights for individuals who have been convicted of certain felonies. She then
detailed the application process for the restoration of firearms rights. The Attorney
General's office advised the Commission that the process for those who have
been convicted of those specific felonies be put into rule. Ms. Jones reported
that it was added to rule during the 2015 Legislative Session. This legislation will
clarify the process in statute.
Senator Souza asked if the initial screening is done in executive session and then
followed up in open session. Ms. Jones answered that it is.
Senator Davis questioned the language of the bill as it relates to the Open
Meeting Law. An extensive discussion ensued, with Senators Burgoyne, Anthon
and Souza also expressing concerns about the language of the bill and the
application of the Open Meeting Law to this process.

MOTION:

Senator Nonini moved to return RS 24048 to the sponsor. Senator Burgoyne
seconded the motion. The motion carried by voice vote.

RS 24357

Kanoa Gordon, Intern, explained that RS 24357 proposes to amend Idaho Code
§ 20-229B, responding to a key goal of the JRI that provides for the Commission
of Pardons and Parole to be given the ability to impose swift and uniform sanctions
when a parolee violates the conditions of parole. Mr. Gordon pointed out that
when the referenced code was instituted it established that a first-time parole
violation would result in incarceration for ninety days and a second-time parole
violation would result in incarceration for 180 days. This procedure promoted
uniformity in response to parole violations, but a concern arose regarding a parole
violation through an act that is violent or sexual in nature. Mr. Gordon expressed
that if the 90/180 sanctions are automatically used, the parolee who has committed
the sexual or violent crime would receive a consequence that is not commensurate
with the violation. This, he said, poses a possible danger to the public.

MOTION:

Senator Davis moved to print RS 24357. Senator Lee seconded the motion. The
motion carried by voice vote.

S 1235

Sharon Harrigfeld, Director, Department of Juvenile Corrections, explained
that the proposed amendment to Idaho Code § 20-511 clarifies the process for
granting informal adjustments to juveniles and aligns the Code with common
practice. It allows juveniles to admit the allegations at any time in the proceedings,
rather than only at the initial stage. It also aligns with common practice some
additional procedures and reporting processes.
Senator Anthon inquired about a record of the juvenile making admission if there
is not a formal admit/deny hearing. Ms. Harrigfeld referred the question to Marc
Crecelius, Deputy Attorney General. Marc Crecelius explained that there is a
record made in the juvenile proceedings and the judge would take a plea. The
court would make a record at that time.
Senator Souza expressed concern that the court's discretion could potentially be
taken away by changing "may" to "shall." Ms. Harrigfeld replied that there is an
"if" clause that explains the discretionary actions of the court.
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MOTION:

Senator Anthon moved to send S 1235 to the floor with a do pass
recommendation. Senator Nonini seconded the motion. The motion carried by
voice vote.

S 1256

Senator Burgoyne informed the Committee that S 1256 will raise the current fine
of $75 to $300 for the infraction of not carrying auto insurance. He explained that
there is an error and that the bill should go to the 14th Order for amendment.
Senator Burgoyne went on to explain how not having proof of insurance is
addressed as opposed to not having insurance. In reference to the increase in
fine, Senator Burgoyne advised that the $75 fine has been in place for many
years and at that time the infraction limit was $100. That limit has been changed
to $300. In analyzing the consequences that can occur when drivers do not have
insurance, he felt this amount is appropriate. He detailed what the impact would
be on the violator and expressed the serious consequences that can be visited
upon victims of accidents caused by an uninsured driver.
Senator Davis stated that $300 was a lot. He inquired what Senator Burgoyne
felt about the high amount. Senator Burgoyne responded that although he
understands and sympathizes with those people in society who are less fortunate
than others, social inequity is not a valid basis for cheating the system and being
irresponsible. Senator Davis inquired what the fine is in surrounding states.
Senator Burgoyne replied that he did not know.

TESTIMONY:

Chryssa Rich spoke in favor of S 1256. She related her experience when she
was hit from the rear by an uninsured driver. She reported that after the individual
drove without insurance, provided an officer with a fake address, lied to an officer,
attempted to commit insurance fraud, lost in small claims court and defied court
orders, she paid only $75. She did reimburse Ms. Rich for her $500 deductible,
but only after much effort by Ms. Rich over a six-month period. The total that the
at-fault driver paid was less than one year's insurance premium.
Senator Lee asked if Ms. Rich had only had liability insurance, would she have
had a deductible. Ms. Rich stated that her medical would have been covered
but not the extensive auto damages.

MOTION:

Senator Davis moved to send S 1256 to the 14th Order for possible amendment.
Senator Lee seconded the motion.
Senator Johnson suggested that the bill be amended to say "up to $300,"
allowing some flexibility.
Senator Davis indicated support for the bill, explaining that he has seen a number
of cases where recipients of tickets for driving without insurance admitted that it
was an intentional decision to do so.
Senator Souza stated that she could not support the amount because it is such
a dramatic increase. She felt that even $300 would not be a deterrent for those
wanting to challenge the system, and that it would cause a serious financial
burden to those who can't afford the insurance.
The motion carried by voice vote.
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S 1255

Senator Rice observed that S 1255 makes some changes to legislation that
was passed two years ago regarding preliminary investigations of county elected
officials by the Attorney General's office. Prior to that time only the County
Prosecutor could investigate county elected officials, but he is their attorney.
Senator Rice explained that in applying that legislation over the last two years,
some problems were revealed. This legislation will remedy those issues by
keeping investigations dealing with criminal law with the Attorney General's Office
and relieving the Attorney General of becoming involved in county civil matters.

MOTION:

Senator Johnson moved to send S 1255 to the floor with a do pass
recommendation. Senator Souza seconded the motion. The motion carried by
voice vote.

MINUTES
APPROVAL:

Senator Lee moved to approve the Minutes of January 29, 2016. Senator Jordan
seconded the motion. The motion carried by voice vote.

ADJOURNMENT: There being no further business at this time, Chairman Lodge adjourned the
meeting at 3:03 p.m.
___________________________
Chairman Lodge
Chair

___________________________
Carol Cornwall
Secretary
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CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules
Committee (Committee) to order at 1:30 p.m.

INTRODUCTION:

Chairman Lodge introduced the new page, Cardston Stanford, to the
Committee. Mr. Stanford shared with the Committee that he is from Sugar City
and attends Madison High School. He stated that he was Lt. Governor of Boys'
State, that he graduates this spring and that he will then serve a two-year LDS
mission in Paris, France. The Committee welcomed Mr. Stanford.

ANNOUNCEMENT: Chairman Lodge advised the Committee that a report from Kevin Kempf,
Department of Corrections, regarding justice reinvestment is available and asked
that the members let the secretary know in what form they would like to receive it.
GUBERNATORIAL J. Philip Reberger was reappointed as a non-attorney member of the Judicial
APPOINTMENT
Council, where he has served since 2003. Mr. Reberger commended the
HEARING:
judiciary in Idaho on its work. He gave a summary of the process by which
appointments are made. He emphasized that the legislatively mandated
judicial appointment process is both valid and exceptionally effective. Mr.
Reberger observed that the quality, quantity, diversity and strong sense of public
commitment of applicants has improved. He identified other areas in which he
has worked, including dealing with a diminishing number of complaints and the
very few serious disciplinary actions that have been taken regarding the judiciary.
Senator Burgoyne pointed out that statute sets forth the requirement that not
more than three of the appointed members be from one political party. He
asked if that is being followed. Mr. Reberger stated the requirement is being
followed. Senator Burgoyne inquired if Mr. Reberger is in compliance with the
statute stating that no permanent member may hold any position for profit with
the United States or the State. Mr. Reberger replied that he is in compliance.
Senator Burgoyne then asked what Mr. Reberger perceived as making a good
judge. Mr. Reberger declared that paramount would be a passion for the rule of
law. The ability to communicate effectively is very important.
GUBERNATORIAL Anna Jane "Janie" Dressen, reappointed to the Commission of Pardons
APPOINTMENT
and Parole (Commission), explained that she is an Idaho girl with ancestors
HEARING:
and progeny being Idahoans. She is committed to the welfare of the State.
Ms. Dressen summarized her background stating that she has served on the
Commission since 1998, retired in 2006, was again appointed to the Commission
in 2009 and has been serving since then.

Senator Burgoyne asked about the statutory qualification that not more than
three persons from any one party be on the Commission. He inquired if the
balance will be maintained with her appointment and noted that she is an
Independent. Ms. Dressen answered that he is correct. She then invited the
Committee members to come to a hearing.
Chairman Lodge solicited her viewpoint regarding the Justice Reinvestment
Initiative (JRI). Ms. Dressen disclosed that there had been some concerns but,
having been implemented for a year, she felt that the guidelines have proven to
be working well. There are still some concerns about the sanctions, but those
concerns are in the process of being addressed.
GUBERNATORIAL Courtney C. Dennis, appointed to the Commission of Pardons and Parole,
APPOINTMENT
detailed her background working with the Ada County Sheriff's Office, as well as
HEARING:
her educational and employment background prior to working for the sheriff's
office. She left the sheriff's office in January of 2016 and sees this appointment
as an opportunity to continue to positively contribute to the Idaho justice system.
She informed the Committee that she has deep roots in Idaho spanning five
generations. When Ms. Dennis considered this opportunity, she spent time
learning what would be expected. She is confident that qualities she possesses,
including the ability to remain calm in difficult situations and to make decisions
based on facts rather than emotions, will serve her well as a commissioner. She
stated that she supports the JRI and the mission of the Pardons and Patrol
Commission. Ms. Dennis concluded by emphasizing that her personal qualities,
background and experience will make her a valuable member of the Commission.
Senator Davis asked Ms. Dennis if she sought the position or if she was
contacted. Ms. Dennis replied that she sought the position after hearing about it
from the Director of the Commission of Pardons and Parole and then researching
the responsibilities involved. Senator Davis inquired how Ms. Dennis knew
the Director. Ms. Dennis answered that they both worked for the Ada County
Sheriff's Office. Senator Davis also asked if she has ever been elected or
appointed to a position in the State. Ms. Dennis responded that she has not.
Senator Burgoyne inquired about the extent of knowledge of the law that was
needed as a member of the county zoning commission. Ms. Dennis explained
that the commission does the initial work and then the commission's legal
counsel addresses any legal issues involved. Senator Burgoyne inquired
what in her background would be beneficial in this position. She enumerated
several personal qualities that she has developed and described her educational
background. Ms. Dennis related her experience teaching criminal justice
courses and stated that she had Police Officers Standards and Training (POST)
certifications for dispatching and communications.
MINUTES
APPROVAL:

Senator Johnson moved to approve the Minutes of February 1, 2016. Senator
Nonini seconded the motion. The motion carried by voice vote.

PASSED THE
GAVEL:

Chairman Lodge passed the gavel to Vice Chairman Nonini.

RS 24567

Chairman Lodge explained that this bill simply adds "or community service
projects" to the list of labor opportunities inmates in a county jail may be allowed
to perform. Currently under Idaho Code § 20-617 it is legal for inmates to perform
labor on federal, state and other governmental projects.
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Senator Burgoyne suggested that because we have community service
being done now, this legislation is to ensure that what we are doing is lawful.
Chairman Lodge pointed out that this would extend work projects to assist
the elderly and disabled. She also explained that the inmates are covered by
workman's compensation.
MOTION:

Senator Burgoyne moved to send RS 24567 to print. Senator Lee seconded
the motion. The motion carried by voice vote.

PASSED THE
GAVEL:

Vice Chairman Nonini passed the gavel back to Chairman Lodge.

RS 24566

Michael Henderson, Legal Counsel with the Idaho Supreme Court, stated
that this bill corrects an omission in the law modifying statutes addressing
guardianships. When a child has a guardian, and is not a ward of the court, there
are times when that guardianship needs to be terminated. There is nothing
in statute to address this issue. This legislation would amend Idaho Code §
15-5-212 and Idaho Code § 15-5-210 by providing for interested parties to
petition to have a guardianship terminated if they believe it is in the best interest
of the child.

MOTION:

Senator Nonini moved that RS 24566 be sent to print. Senator Anthon
seconded the motion. The motion carried by voice vote.

S 1253

Miren Unsworth, Deputy Administrator of the Department of Health and
Welfare's Division of Family and Community Services (Division), explained that
in order to allow foster children to participate in various activities that require
parental permission, this bill will amend the Child Protective Act, Idaho Code §
16-1602, by adding definitions of "caregiver" and "foster parent." A new section,
Idaho Code § 16-1644, limits the liability of caregivers who enroll foster children
in activities, so long as they apply a "reasonable and prudent parent" standard.
She reported that the Division has received positive feedback for this bill from
foster parents. Senator Burgoyne asked if there is any opposition because this
legislation might impinge on parental rights. Ms. Unsworth replied that she has
not heard anything from advocacy groups or parents.

MOTION:

Senator Burgoyne moved to send S 1253 to the floor with a do pass
recommendation. Senator Lee seconded the motion. The motion carried by
voice vote.

S 1277

Sara Thomas, State Appellate Public Defender and Chair of the Idaho Criminal
Justice Commission (Commission) explained that S 1277 is a bill that comes
through a subcommittee of the Commission. At the request of the Governor,
the Commission examined whether or not Idaho's sex crimes statutes in Idaho
are adequate. Ms. Thomas detailed the process used and the stakeholders
involved in the analysis. Paul Panther was the chairman of the subcommittee.
Paul Panther, Deputy Attorney General and Chief of the Criminal Law Division,
pointed out that the subcommittee identified several areas of the rape statute
that needed attention. The areas of concern deal with the amount of resistance
offered by the victim, neutral language and emotional or mental status of the
victim. A lengthy discussion ensued regarding the nature of rape. Mr. Panther
explained the considerations given to the sexual battery of an adult, including
definition, level of the crime as a misdemeanor, the fine and other consequences
involved. More discussion followed relating to the various sections of S 1277.
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MOTION:

Senator Davis moved to send S 1277 to the floor with a do pass
recommendation. Senator Anthon seconded the motion. The motion carried by
voice vote.

S 1276

Michael Kane, Idaho Sheriffs Association, stated that this bill is supported by the
Idaho Prosecuting Attorneys Association and the Chiefs of Police Association.
Idaho Code § 18-310 provides that felons who commit egregious crimes cannot,
after completing their sentence, ship, transport, possess or receive firearms.
This bill will amend the code to add the following crimes that have been created
since the original passage of the law or were overlooked when the original bill
was enacted:
• terrorism,
• arson in the first or second degree,
• theft by extortion,
• human trafficking,
• felony riot,
• hijacking,
• racketeering and
• supplying firearms to a criminal gang.
Senator Souza explained that there have been concerns expressed by her
constituents regarding the term "terrorism." She asked Mr. Kane to define
the term. Mr. Kane replied that he cited the Idaho Code sections that define
terrorism. Senator Souza asked specifically about domestic terrorism. She
inquired if there could be a misuse of the term "terrorism" when dealing with
people from the conservative mindset who might be taking some action but do
not cause bodily harm or any serious danger. Mr. Kane commented that after
many years of experience in serving as attorney in criminal cases, he cannot
think of any times when the concept of terrorism would apply to the situations to
which Senator Souza is referring. Senator Souza requested assurance that the
crime must involve a violent action in order to be considered terrorism.
Senator Jordan requested clarification regarding whose firearms rights would
be revoked and asked if it would just apply to people who have been convicted
of and served sentences for these specific charges. Mr. Kane responded yes.

MOTION:

Senator Jordan moved to send S 1276 to the floor with a do pass
recommendation. Senator Davis seconded the motion. The motion carried by
voice vote.

ADJOURNED:

There being no further business at this time, the meeting was adjourned at 3:00
p.m.

___________________________
Chairman Lodge
Chair

___________________________
Carol Cornwall
Secretary
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RS24151

UNANIMOUS CONSENT REQUEST from the
Commerce and Human Resources Committee
relating to suppliers changing the dealer's
competitive circumstances without good cause.

Roger Batt

RS24371

UNANIMOUS CONSENT REQUEST from the
Commerce and Human Resources Committee
relating to rental and demonstration equipment.

Roger Batt

RS24570

Relating to requirements for rules revies

Senator Jim Rice

RS24540

Relating to the cost of public defense services for
indigent individuals

Senator Todd M. Lakey

RS24496

Relating to increasing enforceability of judgments. Senator Bart Davis

SCR 142

Relating to Statements of Purpose and Fiscal
Notes

Senator Bart Davis

SCR 143

Relating to the transmittal of a joint resolution

Senator Bart Davis

SCR 144

Relating to certain recorded proceedings

Senator Bart Davis

SR 101

Relating to a committee chair's decision

Senator Bart Davis
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MEMBERS
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Chairman Lodge, Vice Chairman Nonini, Senators Davis, Johnson, Souza, Lee,
Anthon, Burgoyne and Jordan

ABSENT/
EXCUSED:

None

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the Minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules
Committee (Committee) to order at 1:30 p.m.

MINUTES
APPROVAL:

Senator Burgoyne moved to approve the minutes of February 15, 2016.
Senator Anthon seconded the motion. The motion carried by voice vote.

GUBERNATORIAL Senator Nonini moved to send the Gubernatorial appointment of J. Philip
APPOINTMENT
Reberger to the Judicial Council to the floor with recommendation that he be
VOTE:
confirmed by the Senate. Senator Jordan seconded the motion. The motion
carried by voice vote.
GUBERNATORIAL Senator Lee moved to send the Gubernatorial appointment of Cortney C. Dennis
APPOINTMENT
to the Commission of Pardons and Parole to the floor with recommendation that
VOTE:
she be confirmed by the Senate. Senator Nonini seconded the motion. The
motion carried by voice vote.
GUBERNATORIAL Senator Nonini moved to send the Gubernatorial appointment of Anna Jane
APPOINTMENT
"Janie" Dressen to the Commission of Pardons and Parole to the floor with
VOTE:
recommendation that she be confirmed by the Senate. Senate Jordan seconded
the motion. The motion carried by voice vote.
DISCUSSION:

Senator Jordan requested clarification on action on a Unanimous Consent
Request from another Committee. Chairman Lodge explained the purpose
and the procedure.

RS 24151

Senator Davis moved to print RS 24151, a Unanimous Consent Request from
the Commerce and Human Resources Committee. Senator Nonini seconded
the motion. The motion carried by voice vote with Senator Burgoyne and
Senator Jordan asking to be recorded as voting nay. Senator Burgoyne
expressed his reasons for opposing the legislation.

RS 24371

Senator Davis moved to print RS 24371, a Unanimous Consent Request from
the Commerce and Human Resources Committee. Senator Nonini seconded
the motion. The motion carried by voice vote.
Because the presenters for RS 24570 and RS 24540 had not yet arrived,
Chairman Lodge advised that the Committee would move on in the agenda
to RS 24496.

RS 24496

Senator Davis explained that this bill increases from five to ten years the period
of time a renewed judgment on a lien may be continued.

MOTION:

Senator Johnson moved to print RS 24496. Senator Burgoyne seconded the
motion. The motion carried by voice vote.

SCR 142

Senator Davis related to the Committee that this bill is brought jointly by the
majority and minority leadership. He pointed out that in this amendment to Joint
Rule 18, the Statement of Purpose and the fiscal note are addressed separately.
He indicated that the major change deals with the fiscal note and the frequent
claim that there would be no fiscal impact. Senator Johnson and Senator Davis
discussed the basis of the fiscal note. Senator Johnson mentioned that there
could be an increase or decrease in fiscal impact. Senator Davis replied that
the note was for the coming fiscal year. He stated that Idahoans deserved to
know some consideration has gone into the fiscal impact, whether it is positive
or negative.

MOTION:

Senator Nonini moved to send SCR 142 to the floor with a do pass
recommendation. Senator Lee seconded the motion. The motion passed by
voice vote.

RS 24570

Senator Jim Rice expressed concern regarding the inaccurate or incomplete
information given when rules are changed. This legislation would require a
statement of substantive changes when applying for the change.

MOTION:

Senator Souza moved that RS 24570 be sent to print. Senator Anthon
seconded the motion. The motion passed by voice vote.

RS 24540

Senator Lakey told the Committee that this legislation provides for counties to
cover the cost of public defense services for indigent individuals out of the justice
fund, the current expense fund or the indigent fund. In addition, the State will
provide grants to assist the counties in this effort.

MOTION:

Senator Burgoyne moved that RS 24540 be sent to print. Senator Jordan
seconded the motion. The motion passed by voice vote.

SCR 143

Senator Davis related that this bill amends Joint Rule 20 and clarifies the
process of transmitting bills when the fifty-fifth day of the legislature falls on a
weekend. Under this revision, the transmittal must be made on or prior to the
fifty-seventh day of the session.

MOTION:

Senator Burgoyne moved that SCR 143 be sent to the floor with a do pass
recommendation. Senator Nonini seconded the motion. The motion carried by
voice vote.

SCR 144

Senator Davis explained that this bill deals with maintaining records of the
Legislature. Currently the audio and video recordings are maintained in the
Legislature for two years on the website and then transferred to another entity.
This bill will provide for the recordings to be transferred to the archives after the
two-year period, where they will be maintained for posterity.

MOTION:

Senator Nonini moved to send SCR 144 to the floor with a do pass
recommendation. Senator Burgoyne seconded the motion. The motion passed
by voice vote.
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SR 101

Senator Davis pointed out that historically the decision of the committee
chairman was final and could not be appealed, but there is nothing in the Senate
rules that substantiates this practice. The purpose of the legislation is to add
words making the rules consistent with current practice. This change will include
witness testimony and decorum.
Senator Burgoyne indicated that he would not support this bill as a matter of
principle. He emphasized that in a democratic society there should be a form of
appeal.
Senator Johnson asked if this language was consistent with Mason's Manual
of Legislative Procedure. A discussion ensued comparing legislative practice,
Mason's Manual and Robert's Rules of Order. Senator Davis observed that in
the Idaho Legislature most work together to rectify problems, and there is seldom
a case where an appeal is considered.

MOTION:

Senator Nonini moved to send SR 101 to the floor with a do pass
recommendation. Senator Souza seconded the motion. The motion passed
by voice vote with Senator Burgoyne and Senator Jordan requesting to be
recorded as voting Nay.
Senator Jordan commented that legislators want to do work that would not need
an appeal, but that doesn't always happen and there should be some recourse.

ADJOURNED:

There being no further business at this time, Chairman Lodge adjourned the
meeting at 2:20 p.m.

___________________________
Chairman Lodge
Chair

__________________________
Carol Cornwall
Secretary
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AMENDED AGENDA #1

SENATE JUDICIARY & RULES COMMITTEE
1:30 P.M.
Room WW54
Friday, February 26, 2016
SUBJECT

DESCRIPTION

PRESENTER

MINUTES
APPROVAL

Approve minutes of February 3 meeting

Senator Jordan and
Senator Lee

S 1351

Related to labor of prisoners on public works

Senator Bert Brackett

S 1327

Relating to vulnerable adults

Michael Henderson

S 1328

Relating to the child protective act

Michael Henderson

S 1352

Relating to omissions in the statutes relating to
guardianships

Michael Henderson

H 461

Relating to surcharge fees to be deposited in the
general fund

Sr. District Judge
Barry Wood

S 1343

Relating to allegations of a violation of the
conditions of parole

Senator Lodge and
Kanoa Nol
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name of the person or organization responsible to the committee secretary
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Vice Chairman Nonini

COMMITTEE SECRETARY
Sen Lee

Sen Davis

Sen Anthon
Sen Burgoyne

Sen Johnson

Sen Jordan

Sen Souza

Carol Cornwall
Room: WW48
Phone: 332-1317
email: sjud@senate.idaho.gov

MINUTES

SENATE JUDICIARY & RULES COMMITTEE
DATE:

Friday, February 26, 2016

TIME:

1:30 P.M.

PLACE:

Room WW54

MEMBERS
PRESENT:

Chairman Lodge, Vice Chairman Nonini, Senators Davis, Johnson, Souza, Lee,
Anthon, Burgoyne and Jordan

ABSENT/
EXCUSED:

None

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules Committee
(Committee) to order at 1:30 p.m.

MINUTES
APPROVAL:

Senator Jordan moved to approve the minutes of February 23, 2016. Senator
Nonini seconded the motion. The motion passed by voice vote.

S 1351

Senator Bert Brackett stated that this legislation adds "community service projects"
to the list of possible opportunities for which persons being confined in a county
jail may be required to perform labor. Currently those persons may be required to
perform labor on federal, state or other governmental projects. This bill amends
Idaho Code to add "community service projects" such as maintenance or clean up
of elderly or disabled homeowners' property within the county. Commissioners were
told by their county attorneys that it was not allowed under Idaho Code.
Senator Jordan asked where in the statute community projects were defined.
She added that inmates should not be working in areas where children may be
involved. Senator Brackett turned the question to Michael Kane, Idaho Sheriffs
Association. Mr. Kane stated that there wasn't a definition in statute. He assured
her that people who were "Hard-Timers" would not be taken out of the jail and sent
to work in sensitive environments. The Sheriff's Inmate Labor Detail is a program
where people volunteer rather than spend time in jail. A county community service
coordinator is assigned to work with those people who are providing community
service. Coordinators would be able to match the right prisoner to the right task.
Commissioner Wes Wootan, Elmore County, stated that county lawyers were
telling the county that they can't let the inmates serve the public. This service is not
for people who can afford to take care of their own property. It is for those who are
not able to perform certain tasks themselves.
Dan Blocksom, Analyst, Idaho Association of Counties, indicated that counties do
not have an official position, but he expects that they will be supporting it.

MOTION:

Senator Burgoyne moved to send S 1351 to the floor with a do pass
recommendation. Senator Johnson seconded the motion. The motion carried
by voice vote.

S 1327

Michael Henderson, Legal Counsel with the Idaho Supreme Court, stated that
this bill addresses a defect in the law under article V, section 25, of the Idaho
Constitution relating to the abuse and neglect of a vulnerable adult. The offense
is a felony if the abuse or neglect is likely to produce great bodily harm or death;
otherwise, it is a misdemeanor. The statute defines "neglect" as a failure of a
caretaker to provide certain basic needs "in such manner as to jeopardize the life,
health and safety of the vulnerable adult." The conjunction "and" means that proving
neglect requires showing that the life of the vulnerable adult was jeopardized, in
addition to his or her health or safety. This bill would correct the statute, allowing
consideration of each qualifier on its own merit by changing "and" to "or." This
legislation will cover most of the cases of neglect of the vulnerable adults that
come before the courts.
Senator Burgoyne brought up his concern with the term "neglect" in the context of
subsection 1 and stated that there needs to be a clear definition of what conditions
would result in a misdemeanor or a felony in terms of the definition of "neglect."

MOTION:

Senator Anthon moved to send S 1327 to the floor with a do pass
recommendation. Senator Lee seconded the motion. The motion carried by voice
vote.

S 1328

Mr. Henderson introduced Senior Judge Lynn Krogh, and stated that Judge Krogh
would present S 1328.
Lynn Krogh, Magistrate Judge, stated that this bill would make the following
improvements to the Child Protective Act: 1.) Clarify the possible outcomes at
shelter care hearings. 2.) Clarify the procedure for redisposition hearings. 3.)
Promote education stability for children in foster care by requiring the Department
of Health and Welfare (DHW) to report and the court to inquire about efforts to
maintain foster children in the same school. 4.) Address concerns about treatment
of children in foster care with psychotropic drugs by requiring DHW to report and
the court to inquire when foster children are receiving treatment with psychotropic
drugs. 5.) Promote connections between siblings, requiring DHW to report and the
court to inquire about efforts to place siblings in the same foster home, or efforts
for visitation among siblings in different foster placements, unless joint placement
or visitation is not in the best interest of one or more of the siblings. 6.) Clarify
that DHW is to prepare a transition plan for assisting the youth with the transition
to successful adulthood beginning at age 14. 7.) Require DHW to inform foster
youth about their rights. 8.) Provide for the court to ask foster youth about their
desires regarding permanency. 9.) Promote outcomes for foster youth 16 and older
who have a permanency goal of another permanent planned living arrangement
by encouraging enrichment activities and clarifying DHW's duty to make efforts to
finalize a more permanent goal for youth. 10.) Avoid disruptions in child protection
cases and placement of Indian children by requiring DHW to report and the court to
make findings about DHW's efforts to identify Indian children as early as possible in
a child protection case. 11.) Amend the definition of a protective order to clarify that
protective orders are not limited to orders issued prior to an adjudicatory hearing.
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Judge Krogh stated that the proposed amendments were drafted by the Child
Protection Committee (CPC), established in 1998. The CPC represents a broad
range of parties involved in the placement of children in foster care. The proposed
amendments were designed to implement practices that are in the best interests
of the children involved. The first three sections of the handout she distributed
address information that DHW is to provide to the courts, inquiries that the courts
are to make regarding child protection cases and findings that the court are required
to make (see attachment 1). The handout lists the issue, the hearings at which
these changes are made and whether the change is to document, to make an
inquiry or to make a finding. The fourth section addresses miscellaneous issues
that will make the bill clear.
Judge Krogh indicated that a big issue is psychotropic medications given to
foster children. Forty-three percent of foster kids in Idaho are being treated with
psychotropic medications, compared to 14 percent of children generally. There
is no information to support the conclusion that there are mental health issues
in foster children at four times the rate of children in general in Idaho. Drugs
are often prescribed by those who do not specialize in the treatment of mental
health disorders. These drugs may be prescribed even though the effects on
children are unknown, and the drugs are sometimes being prescribed for purposes
other than those indicated on the label. Anti-psychotics are the most commonly
prescribed and are often given to kids who are not diagnosed with a psychotic
disorder; the medication is perceived as working because it has a chemical
restraint (see attachment 1). The CPC's proposal to help address this problem is
that at every review and permanency hearing, DHW will report if a child is being
prescribed psychotropic meds, and if so, what, how much and by whom. To help
the Committee understand the reasoning behind this legislation, Judge Krogh
explained the procedure used to analyze the drug prescription situation and to
direct a remedy when a problem is found. She then gave an overview of the
process in a child protection case (see attachment 2).
Judge Krogh went on to indicate that part of the reason for the changes being
requested is a result of federal legislation that includes the Sex Trafficking and
Strengthening Families Act and the Fostering Connections Act. The changes,
identified as a result of the federal laws, fall into the following specific categories:
1.) Transition to Successful Adulthood (from the Sex Trafficking Act). 2.) Youth's
rights (from the Sex Trafficking Act). 3.) Youth's desires as to permanency (from the
Sex Trafficking Act). 4.) Another Planned Permanent Living Arrangement (APPLA)
(from the Sex Trafficking Act). 5.) Siblings (from the Foster Connections Act). 6.)
Educational Stability (from the Fostering Connections Act) (see attachment 1).
Senator Davis, Senator Johnson, Judge Krogh and Michael Henderson discussed
the definition of "reasonable and prudent parent standard," the consistency of the
language throughout all of the legislation being proposed and the appropriate path
to follow to ensure consistencies.
The Bureau of Indian Affairs (BIA) has adopted new guidelines for implementing
the Indian Child Welfare Act. The only change the CPC is proposing to the Idaho
statute is to require the court, at every hearing, to inquire about the child's possible
Indian status.
Other items included in this legislation relate to shelter care and distinguishing
between a status hearing, a review hearing and a re-disposition hearing (see
attachment 1).
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Senator Lee and Judge Krogh discussed who has the final authority to determine
what is appropriate medical treatment for a child in foster care. Judge Krogh
indicated that ultimately the court has both the duty and the responsibility to do
what is in the best interest of the child. When a child is placed in foster care, they
are given several different kinds of tests, and the courts are made aware of their
circumstances.
Senator Nonini asked if the foster parents initiate taking the child to the doctor
or if the DHW makes that decision. Judge Krogh stated that in her experience
it starts with the DHW. When children enter foster care, they get a health and
developmental needs assessment. The DHW has the information necessary to
make that determination.
Senator Davis stated that there were some minor grammatical or structural
differences between S 1253 and S 1328 and that the Code Commission compilers
could make those consistency adjustments. The Committee has to decide whether
there are basic differences in the definitions even though they are the same in
respect to purpose; the language doesn't read as such. His recommendation was
to make those few changes and send the bill to the House.
Senator Lee asked what the DHW's response would be regarding the phrase "the
court shall make an inquiry." Chairman Lodge asked Miren Unsworth, DHW, to
respond. Ms. Unsworth stated that if a conflict about a medication arose, the
judge would probably reschedule another hearing and invite a medical provider to
participate in that hearing. The DHW generally complies when a judge issues an
order. Senator Davis asked what was meant by "generally." Ms. Unsworth stated
that the DHW may appeal a court order if they see sufficient need.
Senator Nonini asked what kind of relationship DHW had with the courts. Ms.
Unsworth stated that the current legislation was a result of that relationship in
which much positive collaboration had taken place.
MOTION:

Senator Johnson moved to send S 1328 to the amending order. Senator Jordan
seconded the motion. The motion passed by voice vote.

S 1352

Mr. Henderson explained that this bill would correct an omission in the statutes
relating to guardianships. It will provide that a person interested in the welfare of
a ward, or a ward who is at least 14, may petition the court for modification or
termination of the guardianship on the grounds that such would be in the best
interest of the ward. S 1352 would fill a gap in the Idaho Code and provide guidance
to all persons concerned in a guardianship.

MOTION:

Senator Lee moved that S 1352 be sent to the floor with a do pass
recommendation. Senator Souza seconded the motion. The motion carried by
voice vote.

H 461

Senior District Judge Barry Wood, Idaho Supreme Court, stated that this bill
will amend two statutes under Idaho Code known as the "surcharge bill." This
amendment seeks to direct the 80 percent now going to the Court's drug court fund
into the General Fund. Section 2 of the bill provides that the drug court fund will no
longer receive those surcharge monies. It is part of a larger piece of legislation that
will restore funding to the drug court fund that was readjusted in the 2008, 2009 and
2010 recession. It will redirect the surcharge monies to the General Fund in return
for another action from JFAC with respect to the drug court fund.

MOTION:

Senator Anthon moved that H 461 be sent to the floor with a do pass
recommendation. Senator Lee seconded the motion. The motion carried by voice
vote.

SENATE JUDICIARY & RULES COMMITTEE
Friday, February 26, 2016—Minutes—Page 4

S 1343

Kanoa Nol, Intern, explained that this bill is an amendment to Idaho Code §
20-229B and responds to a position of the Justice Reinvestment Initiative (JRI)
that the Commission of Pardons and Parole hearing officer would have a more
consistent sentencing guideline when the conditions of parole are violated by a
parolee. The current guidelines call for a 90-day incarceration period for the first
parole violation and a 180-day incarceration period for the second violation. Not
addressed is the occurrence of a parole violation characterized by the parolee
committing a new felony, a violent sexual crime or a violent misdemeanor. This bill
allows the hearing officer to make a case-by-case adjudication of the individual and
possibly determine if they should be incarcerated for a longer period of time.
Senator Davis shared a concern about the public policy of this bill. He questioned
the dropping of the word "conviction," and suggested addressing the conduct of
the violator. He was concerned that the hearing officer would be able to make a
determination without there having been a formal adjudication of the violation. Mr.
Nol explained that due process is followed. Senator Davis expressed further
concerns regarding clarity in the language of the bill. Senator Anthon and Senator
Lee also questioned some aspects of the bill.

MOTION:

Senator Nonini moved to hold S 1343 until Monday, February 29, 2016. Senator
Nonini withdrew his first motion and moved that S 1343 be held to be heard at
the call of the Chair. Senator Lee seconded the motion. The motion passed by
voice vote.

ADJOURNED:

There being no further business at this time, Chairman Lodge adjourned the
meeting at 3:15 p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary

_____________________________
Sharon Pennington
Asst. Secretary
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Atttachment 1

Senate Bill 1328
*REVISED

2016 PROPOSED AMENDENTS TO THE CHILD PROTECTIVE ACT
The proposed amendments were prepared by the Idaho Supreme Court Child
Protection Committee. The committee was established in 1998 to improve practices in
child protection cases, and ultimately, to improve outcomes for children in child
protection cases. The committee has broad representation from the primary
stakeholders in child protection cases, including a judge from each judicial district, the

Idaho Department of Health and Welfare (IDHW), the Office of the Attorney General,
prosecutors, public defenders, guardians ad litem, Native American Tribes, and the

Casey Foundation. Depending on the issues the committee is working on, participants
in the committee have included representatives from foster parent groups, foster youth
groups, the Idaho Department of Juvenile Corrections, and others.
This degree of representation is important to ensure that the committee has both
the broadest range of information and the broadest range of viewpoints available to it.
A broad range of information and viewpoints is essential to the committee's efforts,

which include identifying the issues the committee is going to tackle, identifying the
options for addressing those issues, and selecting and implementing the options best
suited to the needs and concerns of Idaho citizens.

The purpose of the proposed amendments is to implement best practices
identified and/or developed by the committee. Part of the committee's work is to review
best practices used in other jurisdictions or recommended by commentators in the
various disciplines related to child protection. This includes practices required by recent
federal legislation.
This is a summary of the issues addressed by the proposed changes. In the first

three sections, IDHW is required to provide information to the court at certain phases of
a child protection case, and/or the court is required to make inquiry and/or findings as to
the issue at certain phases of the case. Each subsection below addresses a particular
issue, lists the statute with recommended changes, and identifies when IDHW is
required to document information to the court, when the court is required to make
inquiry, and when the court is required to make findings. The fourth section addresses
areas that warranted clarification or minor correction.

A. PSYCHOTROPIC MEDICATIONS
According to 2014 data from the Idaho Medicaid program, 46% of foster kids in
Idaho are prescribed psychotropic medications, compared to 16% of children generally.
Of the psychotropic medications prescribed to Idaho's foster children, the most
commonly prescribed psychotropic medications are for the treatment ofADHD, followed
by Antidepressants and Atypical Antipsychotics.
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The proposal is that, at every review and permanency hearing, IDHW will report if
a child is being prescribed psychotropic medications, and if so, what, how much, and by
whom. The court may then inquire as to the circumstances.

16-1619(7)(c) - adjudicatory hearing (court will inquire) - pg. 9 (L. 5-12)
16-1620(4)(c) - permanency hearing, agg circ (IDHW will document and court will
inquire)- pg. 11 (L. 34-40)

16-1621(1)(c) - case plan - pg. 12 (L. 42-44)
16-1622(1 )(a)(ix) - review hearing (document and inquire)- pg. 17 (L. 29-36)
16-1622(2)(j) - annual permanency hearing (document and inquire)pg.19(L.45-49);pg.20(L.1-2)
B. 2014 FEDERAL LEGISLATION: The Preventing Sex Trafficking and
Strengthening Families Act, and the Fostering Connections Act
Idaho law enforcement agencies have compelling information as to the nature
and extent of sex trafficking of children in Idaho. Improving outcomes for foster youth
has been a major focus of child protection efforts in Idaho and nationwide. Both of the
recent federal laws contain extensive provisions intended to improve outcomes for
foster children, and particularly foster youth.
Both laws are directed primarily at state agencies, and compliance with both is

necessary to maintain federal funding (over $17 million last year). Members of the
committee reviewed the laws in detail to identify only those changes to the Idaho statute
that were necessary to maintain federal funding AND that the committee believes will
improve outcomes for Idaho foster children, particularly foster youth. The further effort

required by the courts is not burdensome. The further effort required by IDHW is
substantial, but that effort is already required by federal law, and IDHW supports the
proposed amendments. Implementing the proposed amendments will not have a direct
impact on the general fund, but the failure to do so will result in the loss of funding
desperately needed for work that we already do or need to do for Idaho foster children.

1. Transition to Successful Adulthood (from the Sex Trafficking Act)
"Transition to independent living" is now called "transition to successful
adulthood," and the age at which transition planning must start is 14 rather than 16. A
transition plan must also be included in case plans (it was previously included in
permanency plans). Although not required, the committee recommends it as a
consideration at review hearings. The committee also recommends a review and/or
permanency hearing 90 days prior to a youth aging out to address the transition plan.

16-1620(3)(h) - agg circ permanency plan (document in plan)- pg. 10 (L. 31-39)
16-1621(3)(a) - case plan- IDHW custody (document in plan) - pg. 13 (L. 5-17)
16-1621(3)(d)(vi) - concurrent plan (document in plan)- pg. 14 (L. 25-49)
16-1621 (4)(a) - case plan - protective supervision (document in plan)pg. 15 (L. 5-18)
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16-1622(1 )(a)(v) - review hearing (review)- pg. 16 (L 34-39)
16-1622(2)(a) and (e) - annual permanency hearing (document in plan by cross
reference to contents of case plan, and make findings)- pg. 18 (L. 12-33),

(L. 45-49); pg. 19 (L. 1-2)
16-1622(3) - review hearing prior to aging out- pg. 20 (L. 7-15)
2. Youth's rights (from the Sex Trafficking Act)
For youth age 14 and older, the case plan must document that the youth was

provided with information about his/her rights (education, health, visitation, court
participation, receipt of annual credit report, including signed acknowledgement from

IDHW that youth was provided with the information and it was explained in age or
developmentally appropriate way).
16-1620(3)(h) - agg circ permanency plan- pg. 10 (L. 31-39)
16-1621(3)(a) - case plan (IDHW custody)- pg. 13 (L 5-17)
16-1621 (4)(a) - case plan (protective supervision)- pg. 15 (L. 7-18)
16-1622(2)(a) - annual permanency plan (included by cross-reference to
contents of case plan)- pg. 18 (L. 16)
3. Youth's desires as to permanency (from the Sex Trafficking Act)
For youth age 12 and older, the court will inquire at review and permanency
hearings as to the youth's permanency desires. (The federal statute requires this for

youth with another planned permanent living arrangement (APPLA) as a permanency
goal. The committee recommends that we do this for all youth 12 and older.)

16-1620(4)(a) - permanency hearing with agg circ- pg. 11 (L. 22-25)
16-1622(1)(a)(v) and (3) - review hearing- pg. 16 (L. 34-39); pg. 20 (L. 7-15)
16-1622(2)(e) - annual permanency hearing- pg.18 (L. 45-49); pg. 19 (L 1-2)
4. Another Planned Permanent Living Arrangement (APPLA) (from the Sex
Trafficking Act)
a. Limited to youth 16 and older
16-1620(2) - list of permissible permanency goals- pg. 9 (L. 45-48)
16-1622(2)(a) and (f) - list of permissible permanency goals- pg. 18 (L. 16)
b. Youth Activities/Reasonable and Prudent Parent

If the permanency goal is APPLA, the permanency plan must document the
steps IDHW is taking to: (1) ensure that the foster parents or child care institution are
following the reasonable and prudent parent standard when determining whether to
allow the youth to participate in extracurricular, enrichment, and social activities, and (2)

the opportunities provided to the youth to engage in age or developmentally appropriate
enrichment activities. The impetus for this is that these youth often just get "housed,"
and don't get opportunities for the normal stuff that other youth get to do.
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16-1602(34) - definition of reasonable and prudent parent- pg. 5 (L. 28-34)

16-1620(3)(i)(iii) and (iv) - permanency plan with agg cirg- pg. 11 (L. 4-10)
16-1621(3)(d)(vii)(3) - concurrent plan- pg. 14 (L. 43-47)
16-1622(1)(a)(vi) - review hearing- pg. 16 (L. 40-50)
16-1622(2)(a) - annual permanency plan (by cross reference to the contents of a
concurrent plan)- pg. 18 (L. 16)

d. Best Interest/Compelling Reasons (from the Sex Trafficking Act)
Before approving a permanency goal ofAPPLA, the statute currently requires the
court to make written, case-specific findings as to why a more permanent goal is not in

the best interest of the child. The Preventing Sex Trafficking Act refines this finding as
follows: 1) as of the date of the hearing, APPLA is the best permanency goal for the
youth, and 2) there are compelling reasons why it is not in the best interests of the youth
to be placed permanently with a parent, in an adoptive placement, in a guardianship, or

in the custody of the Department in a relative placement. (NOTE: Federal law makes
long-term foster care with a relative OK for purposes of IV-E funding. That is why
"relative placement" is listed here, even though that is not listed as a permanency goal
in the state statute.)

16-1620(3)(i) and (7) - permanency plan, agg circ (document in plan and make
findings)- pg. 10 (L 40-50); pg. 11 (L 1-10); pg. 12 (L. 1-

12)

16-1621(3)(d)(vii)(2) - concurrent plan (document in plan)- pg. 14 (L. 36-42)
16-1622(1 )(a)(vii) and (viii) - review hearing (document and make findings)pg. 17 (L. 1-28)

16-1622(2)(a) and (f) -annual permanency plan (document in plan, by cross
reference to the contents of a case plan, and make findings)-

pg. 18 (L. 16); pg. 19 (L. 3-14)
5. Siblings (from the Fostering Connections Act)
IDHW must make reasonable efforts to place siblings together, and if siblings
can't be placed together, IDHW must provide a plan for frequent visitation or ongoing
interaction between the siblings, unless it is contrary to the welfare of one or more of the
siblings.

16-1615(7)(b) - shelter care hearing (court will inquire)- pg. 7 (L. 13-18)
16-1619(7)(b)(ii) - adjudicatory hearing (court will inquire)- pg. 8 (L. 48-50);
pg. 9 (L. 1-5)

16-1620(3)(g) - permanency plan, agg circ (document in plan)- pg. 10 (L. 22-30)
16-1621(3)(b)(iv) - case plan (document in plan)- pg. 13 (L. 29-35)
16-1622(1 )(a)(iv) - review hearings (document and inquire)- pg. 16 (26-33)
16-1622(2)(h) - annual permanency hearing (document in plan, by
cross reference to contents of case plan, and court will inquire)-

pg. 19 (L. 24-36)
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6. Educational Stability (from the Fostering Connections Act)
IDHW must develop a plan to ensure educational stability for a child, including
assurances that the child's placement takes into account the appropriateness of the

current educational setting and the proximity of the school that the child is enrolled in at
the time of the placement, and assurances that IDHW will make reasonable efforts to

ensure that the child remains in the school the child is enrolled in at the time of
placement.

16-1615(7)(a) - shelter care (court will inquire)- pg. 7 (L 10-11)
16-1619(7)(b)(i) -adjudicatory hearing (court will inquire)- pg. 8 (L. 43-47)
16-1620(3)(f) - permanency plan, agg circ (document in plan)- pg. 10 (L. 14-21)
16-1621(3)(b)(ii) - case plan (document in plan)- pg. 13 (L. 23-28)
16-1622(1 )(a)(iii) - review hearings (document and inquire).- pg. 16 (L. 20-25)
16-1622(2)(h)(i) and (i) - annual permanency hearing (document in plan, by
cross reference to contents of case plan, and court will inquire)- pg. 19 (L.

25-28); pg. 19 (L. 37-44)

C. ICWA AND BIA GUIDELINES
The Bureau of Indian Affairs has adopted new guidelines for implementing the
Indian Child Welfare Act, and the process is underway for the guidelines to be adopted
as regulations. The only change the committee is proposing to the Idaho statute is to
require the court, at every hearing, to inquire about the child's possible Indian status. It
is essential to identify the child's status as early as possible for two reasons: 1) to

ensure compliance with ICWA, and 2) to avoid potential disruption to the child's life and
to the judicial proceedings from failure to comply with ICWA. It is necessary to continue
the inquiry because new information as to the child's status may arise at any time in the
proceeding.
Court will inquire whether there is reason to believe that the child is an Indian

child:
16-1615(6) - shelter care- pg. 6 (L 1-5)
16-1619(7)(a) - adjudicatory hearing- pg. 8 (L. 35-42)
If there is reason to believe that the child is an Indian child but there has been no
final determination of the child's status, IDHWwill document its efforts to determine the

child's status and the court will determine whether IDHW is making active efforts to work
with all tribes of which the child may be a member to determine whether the child is a
member or eligible for membership:
16-1620(3)(j) and (4)(b) - permanency plan with agg circ (document in plan and
make findings)- pg. 11 (L. 11-18)
16-1621(3)(b)(v) and (1)(b) - case plan (document in plan and make findings)pg. 12 (L. 34-41); pg. 13 (L 36-43)
16-1622(1 )(a)(ii) - review hearing (document and make findings)pg. 16 (L 9-19)
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16-1622(2)(i) - annual permanency hearing (document in plan, by crossreference to contents of case plan, and make findings)-

pg. 19 (37-44)

D. MISCELLANEOUS CLARIFICATION / CLEANUP
1. Shelter care
The purpose of a shelter care hearing is for the court to decide first, whether

there is reasonable cause to believe that a child comes within the jurisdiction of the
CPA, and if so, whether it is in the best interest of the child to be placed in temporary
shelter car pending the actjudicatory hearing. The court also has the authority to issue a
protection order (whether or not the child is placed in shelter care). So there are four
potential outcomes:
First, and most commonly, there is reasonable cause, and the child should be
placed in shelter care. Second, there is reasonable cause, but it is not necessary to
place the child in shelter care, because the child's welfare can be adequately
safeguarded by issuing a protection order, in which case the case should continue to an
adjudicatory hearing.
Third, there is reasonable cause, but it is not necessary either to place the child
in shelter care, or to issue a protection order, and the case should still proceed to
adjudicatory hearing. This is rare but it has happened - usually when the state needed

to file a petition to spur the parent(s) to action, filing the petition had the desired effect,
everyone is reasonably confident that the parent(s) will proceed with the necessary

action, but the adjudicatory hearing is still needed to ensure that the parent(s) proceed
with the necessary action.
The last possible outcome is that there is not reasonable cause, in which case
the petition should be dismissed.

Oddly, the statute explicitly addresses only the first option, and then says that if
the court doesn't decide to place or keep the child in shelter care, the petition "may" be

dismissed (and the language about issuing a protection order is kind of stuck in the
middle of the criteria for option one). This lack of clarity has resulted in some confusion
in some cases about the correct outcome when the court doesn't place a child in shelter
care.

So, the proposal is to amend 16-1615, which governs shelter care hearings.
Subsection (5) continues to address the criteria for shelter care. Issuance of a

protection order is separated from the criteria for shelter care and placed in its own
subsection (8). Subsection (6) says if reasonable cause is found, the case will be

scheduled for an adjudicatory hearing. Subsection (10) says if reasonable cause is not
found, the petition will be dismissed.
Pg. 6 (L. 40-49); Pg. 7 (L. 1-30).
2. Status hearings
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The committee recommends amending 16-1622 by the addition of a new
subsection - now (1)(b) - to distinguish between a review hearing and a status hearing.

The proposed language provides that a status hearing is one that does not address all
the issues identified in the subsection on review hearings, and written reports are not
required unless ordered by the court. It is hoped that the proposed amendment will help

to clarify the purpose of a review hearing and create an opportunity for the court to
review discrete issues without requiring a report from IDHW and the guardian ad litem.
Pg.17(L.40-44).
3. Redisposition hearings

There is continuing confusion about the hearing that takes place when a child
who is under protective supervision is removed from the home pursuant to 16-1623.

The proposal is to amend subsection (3) to state that the hearing is a redisposition
hearing (not a shelter care hearing). The language also clarifies that this section applies
only when a child is removed without prior hearing. Pg. 20 (L. 7-15).

Also, subsection (5) currently provides that, if the court amends disposition to
place the child in IDHW custody, IDHW shall prepare a written case plan. The proposal
is to amend that subsection to provide that the court may order a written case plan.
Some judges have found that there are some instances where a new case plan is not
needed.

4. Protective orders

Amend the definition of protective order in 16-1602 (subsection 31 in the statute
but 32 in the proposed amendment) to delete the language limiting a protective order to
one issued prior to an adjudicatory hearing. Pg. 5 (L 13-19).
5. Permanency hearings in aggravated circumstance cases

Amend 16-1620(1) to require annual permanency hearings in addition to the
thirty-day permanency hearing. Pg. 9 (L. 36-37).
6. Reports at review hearings

Amend 16-1622(1 )(a) to provide that reports must be filed at least five days prior
to the hearing. Pg. 15 (L. 47-48).
7. Defects
16-1621(2): change "deputing" attorney general to deputy attorney general. Pg.
12 (L. 46).
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AMENDED AGENDA #1

SENATE JUDICIARY & RULES COMMITTEE
1:30 P.M.
Room WW54
Monday, February 29, 2016
SUBJECT

DESCRIPTION

PRESENTER

RS24538C1

Relating to malicious harassment

Senator Grant
Burgoyne

RS24544

Relating to guardians of minors

Robert L. Aldridge,
Trust & Estate
Professionals of Idaho

RS24545

Relating to the delegation of powers over minors
or persons with developmental disabilities

Robert L. Aldridge,
Trust & Estate
Professionals of Idaho

S 1300

Relating to clarification of persons not qualifying
as a surviving spouse

Robert L. Aldridge,
Trust & Estate
Professionals of Idaho

S 1301

Relating to community property

Robert L. Aldridge,
Trust & Estate
Professionals of Idaho

S 1302

Relating to estates, removing reference to a family Robert L. Aldridge,
Trust & Estate
allowance
Professionals of Idaho

S 1303

Relating to digital assets

Robert L. Aldridge,
Trust & Estate
Professionals of Idaho

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
COMMITTEE MEMBERS
Chairman Lodge

COMMITTEE SECRETARY
Sen Lee

Carol Cornwall
Room: WW48

Sen Davis

Sen Anthon
Sen Burgoyne

Sen Johnson

Sen Jordan

Vice Chairman Nonini

Sen Souza

Phone: 332-1317
email: sjud@senate.idaho.gov

MINUTES

SENATE JUDICIARY & RULES COMMITTEE
DATE:

Monday, February 29, 2016

TIME:

1:30 P.M.

PLACE:

Room WW54

MEMBERS
PRESENT:

Chairman Lodge, Senators Davis, Johnson, Souza, Lee, Anthon, Burgoyne and
Jordan

ABSENT/
EXCUSED:

Vice Chairman Nonini

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules Committee
(Committee) to order at 1:34 p.m. and thanked those in attendance.

RS 24538C1

Senator Grant Burgoyne, District 16, introduced co-sponsor Representative
Lance Clow, District 24. Senator Burgoyne explained that the legislation permits
a victim of malicious harassment, stalking or telephone harassment to file a civil
petition in court seeking a protective order on behalf of himself, his children or his
ward. The court may grant the petition and issue a protective order if it is shown
that such conduct occurred within 90 days immediately preceding the filing of
the petition and that such conduct is likely to occur in the future thereby causing
irreparable injury. The protective order may not exceed one year. The respondent
may be directed to refrain from such conduct or from contact with the protected
person. Respondent may also be required to maintain a distance of up to 1,500
feet from the protected person. Other provisions may include renewal of such
an order in one-year increments, waiver of court filing fees to ensure that Idaho
continues to receive federal victim services funding and making it a misdemeanor
to violate a protective order.
Senator Burgoyne indicated that it is not possible to determine the number of
petitions that might be filed and the impact to the General Fund. Several factors that
may impact the fiscal note include processing petitions by judges and other court
personnel, entering orders into the Idaho law enforcement telecommunications data
base (ILETS), possible legal proceedings resulting from arrests and the waiver of
the $166 court filing fee.
Senator Davis asked why the spouse or other occupants of the petitioner's
residence were excluded from the legislation. Senator Burgoyne responded that a
spouse or other adult member of the household could protect themselves by either
joining the petitioner or bringing their own petition. Senator Jordan stated that
although there may be increased costs, there may also be some increased savings.
She appreciated the hard work on this bill and recognized the need for it.

MOTION:

Senator Jordan moved that RS 24538C1 be sent to print. Senator Anthon
seconded the motion. The motion carried by voice vote.

RS 24544

Robert L. Aldridge, Trust and Estate Professionals of Idaho, stated that over the
last several years the use of the Delegation of Powers by Parent or Guardian has
expanded, especially in situations where a parent hands over their child to another
family member for a temporary time period. Reasons for its use range from military
deployment to parental substance abuse. This legislation would allow letters of
guardianship to be obtained under limited circumstances. A nomination of that
person can be prepared prior to an occurrence when the nomination is required. If a
determination of incapacity is made, the person nominated can take the delegation
to the courts, file it with their written acceptance and copies of adjudication or
physician's statement, and the court will issue letters of guardianship. Letters
will remain in effect as long as the parent is incapacitated. This would avoid an
expensive guardianship process.
Senator Davis questioned whether the court would trust the judgement of the
parent making the nomination. Mr. Aldridge stated that they would. A discussion
was held concerning putting a time limit on the nomination. Mr. Aldridge stated that
if an interested person saw a problem with a nominee, he/she could still intercede
and a child protection agency could get involved as well. Senator Davis expressed
concern that there was nothing in this bill stating that any child protection agency
has exclusive jurisdiction over guardianship of any child who comes before them.

MOTION:

Senator Davis moved to send RS 24544 to print. Senator Burgoyne seconded
the motion. The motion passed by voice vote.

RS 24545

Mr. Aldridge stated that there are times when an immediate delegation of a
minor child is required. The bill adds the ability to create a springing power that
is triggered by a specific event. The legislation clearly specifies covering minor
children and people with developmental disabilities. The added language will also
reflect time limits depending on the situation and/or the person delegated. The
events that are covered in this bill are incapacity of the parent, incarceration of the
parent or certification by the parent that the delegation should become effective.
There are clear details on the procedures to be followed and the time periods for
which the delegation is effective. The bill reflects that any interested person can
bring a formal guardianship proceeding, which gives protection if the delegation is
not to an appropriate person.
Senator Anthon questioned whether conservatorship or guardianship is
appropriate in these situations. Mr. Aldridge stated that a conservatorship is more
important because of the amount of money sometimes involved. If a change is
involved in a conservatorship, it should be brought before the court and may result
in time delays. He indicated that emergency temporary appointments were set up
to accommodate those circumstances.

MOTION:

Senator Anthon moved to send RS 24545 to print. Senator Jordan seconded the
motion. The motion passed by voice vote.
Senator Davis indicated he saw an inconsistency in this bill and RS 24544
regarding whether the physicians need to be "licensed." Mr. Aldridge said he
would check to see if "licensed" needed to be added to this bill.

S 1300

Mr. Aldridge stated that S 1300 amends Idaho Code 15-2-802. The legislation
affects how divorce relates to various documents, planning methods and beneficiary
designations. Idaho law has a very limited automatic effect of divorce on various
matters that should be taken care of in the aftermath of a divorce. Divorces are
often now handled by parties themselves without using legal advice. The "checklist"
of things that need to be done after a divorce is often missed. This bill covers
some changes made in terminology. It also adds new subsection 15-2-804, which
provides detailed coverage of when probate and non-probate transfers may be
revoked by a divorce (see attachment 1).
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Senator Davis asked if the language being used was the final approved language
by the Uniform Law Commission. Mr. Aldridge responded that it was. Senator
Davis asked Mr. Aldridge to explain what was meant by "nullification of the
divorce or annulment." Mr. Aldridge stated that if either the divorce decree or
the annulment is later over turned, nullification is the general term used for that.
Senator Davis said that he was concerned with the use of "nullification of the
divorce or annulment" being added into the statute.
MOTION:

Senator Davis moved to send S 1300 to the 14th Order for amendment. Senator
Anthon seconded the motion. The motion passed by voice vote.
Chairman Lodge indicated that Mr. Aldridge and Senator Anthon would work
out the details of this bill.

S 1301

Mr. Aldridge stated that the effect of this bill covers depositing community property
into an account that may not have the names of both married individuals. This
legislation would make it clear that depositing community property in an account,
however titled, does not in and of itself alter the community property character of
the property or the community rights of the property. The second part of the bill
protects third parties such as banks or stock companies by providing that rights of
survivorship between married individuals that arise from the express terms of the
account cannot be altered by the provisions of a Will.
Senator Johnson stated that the word "will" is not consistently capitalized
throughout the bill and the statement of purpose. Mr. Aldridge said the Legislative
Services Office has rules to follow for capitalization and it is not capitalized.

MOTION:

Senator Burgoyne moved to send S 1301 to the floor with a do pass
recommendation. Senator Anthon seconded the motion. The motion passed
by voice vote.

S 1302

Senator Davis stated that this bill strikes the words "family allowance" from the
Probate Code and simply removes old language.

MOTION:

Senator Davis moved to send S 1302 to the floor with a do pass recommendation
and that it be put on the Consent Calendar. Senator Jordan seconded the motion.
The motion passed by voice vote.

S 1303

Mr. Aldridge stated that this bill deals with digital assets and access to them. The
legislation balances the need for fiduciaries to have access to digital assets, the
need for the privacy of the account to be kept unless the holder is willing to have the
account be available and protection for the providers of the accounts. By adding a
"designated recipient," this legislation will allow such person to have access to the
user's digital assets or to direct the custodian to delete the user's digital assets in
the case of death or incapacity (see attachment 2).
Senator Davis stated that there needs to be a way for others to manage digital
assets upon the death or incapacitation of the user and this statute addresses that.
It provides protection against both federal and State laws of privacy so that the
information can be accessed and administered and yet provide privacy protection.
It complies with federal copyright laws.
Chairman Lodge said she would make sure the Committee gets a copy of the
amendments brought by Mr. Aldridge.

MOTION:

Senator Burgoyne moved to send S 1303 to the 14th Order for possible
amendment. Senator Davis seconded the motion. The motion passed by voice
vote.
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ADJOURNED:

There being no further business, Chairman Lodge adjourned the meeting at 2:50
p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary

_____________________________
Sharon Pennington
Asst. Secretary
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AMENDED AGENDA #2

SENATE JUDICIARY & RULES COMMITTEE
1:30 P.M.
Room WW54
Wednesday, March 02, 2016
SUBJECT

DESCRIPTION

PRESENTER

MINUTES
APPROVAL:

Monday, February 8, 2016

Senator Johnson and
Senator Souza

MINUTES
APPROVAL:

Friday, February 12, 2016

Senator Nonini and
Senator Jordan

RS24625

Relating to the statutory definition of the "practice
of nursing"

Sandra Evans,
Executive Director,
Board of Nursing

RS24646

Relating to felons who possess firearms

Michael J. Kane, Idaho
Sheriffs Association

S 1361

Relating to public defense funding

Senator Todd Lakey

S 1362

Relating to renewal of judgment of Liens

Senator Bart Davis

H 491

Relating to non-consensual common law liens

Representative Ryan
Kerby

H 429

Relating to controlled Substances

Michael Henderson,
Counsel for the
Supreme Court

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
COMMITTEE MEMBERS
Chairman Lodge
Vice Chairman Nonini

COMMITTEE SECRETARY
Sen Lee

Sen Davis

Sen Anthon
Sen Burgoyne

Sen Johnson

Sen Jordan

Sen Souza

Carol Cornwall
Room: WW48
Phone: 332-1317
email: sjud@senate.idaho.gov

MINUTES

SENATE JUDICIARY & RULES COMMITTEE
DATE:

Wednesday, March 02, 2016

TIME:

1:30 P.M.

PLACE:

Room WW54

MEMBERS
PRESENT:

Chairman Lodge, Vice Chairman Nonini, Senators Davis, Johnson, Souza, Lee,
Anthon, Burgoyne and Jordan

ABSENT/
EXCUSED:

None

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with the
minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules Committee
(Committee) to order at 1:30 p.m.

MINUTES
APPROVAL:

Senator Johnson moved to approve the Minutes of February 8, 2016. Senator
Souza seconded the motion. The motion carried by voice vote.
Senator Nonini moved to approve the Minutes of February 12, 2016. Senator
Jordan seconded the motion. The motion carried by voice vote.

RS 24625

Sandra Evans, Idaho Board of Nursing introduced the legislation by number.

MOTION:

Senator Davis moved that RS 24625 be printed. Senator Nonini seconded the
motion. The motion carried by voice vote.

RS 24646

Michael Kane, Idaho Sheriff's Association, reported that, at the request of the
Committee, he met with individuals who had concerns about this bill and with other
stakeholders. All items of concern have been deleted. This legislation is the result
of those changes, and the bill text now includes the following crimes: terrorism,
human trafficking, hijacking and supplying arms to a criminal gang.

MOTION:

Senator Nonini moved that RS 24646 be printed. Senator Jordan seconded the
motion. The motion carried by voice vote.

S 1361

Senator Todd Lakey pointed out that this bill clarifies which funds can be used
by counties to pay for their public defenders. The three funds counties can use
are the justice fund, their current expense fund and their indigent fund, or any
combination thereof. This provides them with flexibility.

MOTION:

Senator Anthon moved to send S 1361 to the floor with a do pass
recommendation. Senator Burgoyne seconded the motion. Motion carried by
voice vote.

S 1362

Senator Davis explained that this bill simply corrects an overlooked sentence
in Idaho Code § 10-1111 passed last year that increased the enforceability of
judgments from five years to ten years.

MOTION:

Senator Nonini moved to send S 1362 to the floor with a do pass
recommendation. Senator Souza seconded the motion. The motion carried by
voice vote.

H 491

Representative Ryan Kerby stated that this bill involves non-consensual liens,
an obscure type of lien familiar to only a few individuals. It is a type of lien by
which a person who becomes angry with another can victimize that person by
putting a lien on the victim's property. The victim can be completely unaware
of the lien until he or she tries to sell or refinance the property. He detailed the
steps involved in filing this lien, pointing out that it is quick and inexpensive for the
complainant, but time consuming and costly for the victim. Representative Kerby
explained that a large group of stakeholders were involved in writing this bill that
repeals Idaho Code, Chapter 17, Title 45, and adds a new section, Idaho Code §
45-811. The new section defines non-consensual liens, prohibits the use of this
kind of lien, advises how to remove the lien if one is initiated, offers remedies for
the victims and provides that the complainant is liable for damages suffered by
the victim. The legislation also holds a clerk who inadvertently accepts and files
the lien free of liability.
Senator Souza asked if it costs money for the complainant to put a lien against a
house. Representative Kerby replied that it costs only $35, less than the normal
amount for filing a lien.
Senator Burgoyne expressed concern regarding the possibility of eliminating the
use of some legitimate liens that may be needed in the future. He also felt that
some of the language was unclear.
Representative Kerby introduced Stacy Pittman, Attorney at Law, who had such
a lien placed on her. Ms. Pittman shared her story and the difficulties, expense
and frustration that the situation presented.
During the discussion, it was disclosed that this type of lien cannot be filed against
a public figure. Senator Souza asked why public figures are exempt but ordinary
citizens are not. Senator Kerby explained that it was originally set up to protect
police officers, firemen and trial lawyers who were the main targets. This bill will
extend the protections to all citizens.
An extensive discussion ensued, with Senator Davis explaining the history of this
legislation. Attention was also given to the protection of the clerk.

MOTION:

Senator Souza moved to send H 491 to the floor with a do pass recommendation.
Senator Lee seconded the motion. The motion passed by voice vote.

H 429

Michael Henderson, Legal Counsel for the Idaho Supreme Court, advised the
Committee that this legislation is recommended by the Supreme Court and
originated with judges who preside over problem-solving courts, particularly drug
courts. The purpose is to amend the withheld judgment provisions of Idaho Code §
37-2738(4) as they apply to participants in problem-solving court programs and to
graduates of those programs. Mr. Henderson explained what withheld judgments
are and that they are used as an option to imposing a judgment of conviction. The
factors a court considers in deciding whether to grant a withheld judgment are:
1.

the facts and circumstances of the offense;

2.

whether the defendant is a first offender;

3.

the previous actions and character of the defendant;

4.

whether the defendant might reasonably be expected to be rehabilitated;

5.

whether it reasonably appears that the defendant will abide by the terms
of the probation;

SENATE JUDICIARY & RULES COMMITTEE
Wednesday, March 02, 2016—Minutes—Page 2

6.

interests of society in being protected from possible future criminal conduct
by the defendant; and

7.

the impact a record of a criminal conviction would have upon the defendant's
future development and/or employment status.

Mr. Henderson identified additional requirements for those seeking a withheld
judgment for controlled substance abuse, explaining that some of those
requirements are very difficult to meet and they ignore the maturation process by
granting no second chances. Idaho Code § 37-2738 was enacted in 1989 and
some parts are not congruent with current programs. In view of the present use
of problem-solving courts, and the emphasis on rehabilitation and returning to
the community, the amendments in this bill would provide added motivation to
offenders to engage in treatment and to maintain a sustainable recovery. They
could also assist in making employment and educational opportunities available to
offenders. Mr. Henderson detailed the process involved in enacting a withheld
judgment for controlled substance abuse offenders and the conditions that must
be met for the withheld judgment to be granted.
Senator Burgoyne asked if withheld judgements are a matter of public record.
Mr. Henderson replied that they are. Senator Burgoyne inquired why the
courts would not narrow the list of criteria for receiving a withheld judgment. Mr.
Henderson stated that if they were to retain some of the requirements, but narrow
them, some offenders who would benefit from a withheld judgment might be
disqualified.
MOTION:

Senator Nonini moved to send H 429 to the floor with a do pass recommendation.
Senator Anthon seconded the motion. The motion passed by voice vote.

ADJOURNED:

There being no further business at this time, Chairman Lodge adjourned the
meeting at 2:50 p.m.

___________________________
Senator Patti Anne Lodge
Chairman

___________________________
Carol Cornwall
Secretary
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MINUTES

SENATE JUDICIARY & RULES COMMITTEE
DATE:

Friday, March 04, 2016

TIME:

1:30 P.M.

PLACE:

Room WW54

MEMBERS
PRESENT:

Chairman Lodge, Vice Chairman Nonini, Senators Davis, Johnson, Souza, Lee,
Anthon, Burgoyne and Jordan

ABSENT/
EXCUSED:

None

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules Committee
(Committee) to order at 1:30 p.m.

MINUTES
APPROVAL:

Senator Johnson moved to approve the Minutes of February 10, 2016. Senator
Jordan seconded the motion. The motion passed by voice vote.
Senator Lee moved to approve the Minutes of February 24, 2016. Senator Souza
seconded the motion. The motion passed by voice vote.

S 1343

Chairman Lodge explained that Sandy Jones, Executive Director, Commission
of Pardons and Parole (Commission), and Terry Kirkham from the Commission of
Pardons and Parole are here to further explain and to answer questions regarding S
1343. Ms. Jones advised that this bill intends to increase public safety by ensuring
the option of parole revocation for the most serious parole violations. She related
that prior to the Justice Reinvestment Initiative (JRI), most parole violations resulted
in revocation of parole and a return to an Idaho Department of Correction (IDOC)
institution for a period of time. In order to reduce the prison population, currently
parole violators, except those with new convictions, receive a 90-day return to
prison for the first violation and a 180-day return for the second violation.
Ms. Jones disclosed that since the implementation of this procedure it has become
clear that some parole violations present a public safety risk and would be best
addressed by a full Commission hearing. These more serious violations deal with
parolees with a history of sexual offenses who continue to engage in high-risk
behavior, and parolees with new pending felonies or violent misdemeanors that
have not been adjudicated. Ms. Jones pointed out that if this change is made, the
Commission will continue to have the option to impose the 90/180-day sanctions
if appropriate, but the public safety decision would be made by the Commission,
versus an automatic sanction process.
Senator Davis stated that the wording is problematic, adding that there need to be
better definitions of sexual conduct and violence. Terry Kirkham replied that the
violations are delineated in the conditions of parole. A discussion of the definitions
of terms and violations ensued. Senator Burgoyne offered an explanation of the
provisions and unclear aspects of the bill. Mr. Kirkham concurred with Senator
Burgoyne's analysis. Senator Burgoyne asked if the decision of the Commission

is appealable. Mr. Kirkham replied that it is not. Senator Burgoyne addressed
the concern of a mix of law and fact in some cases, resulting in ambiguity of the
charge. Mr. Kirkham replied that more scrutiny would be given by the Commission
to those cases as some of them would be open to interpretation based on the
preponderance of evidence. Further discussion was held to clarify the violations
and the procedures that would be followed, with Ms. Jones repeating that the
offense had to first be a violation of parole in order to be considered.
MOTION:

Senator Anthon moved to send S 1343 to the floor with a do pass
recommendation. Senator Davis seconded the motion. The motion passed by
voice vote.

PASSED THE
GAVEL:

Chairman Lodge passed the gavel to Vice Chairman Nonini.

HCR 39

Representative Tom Dayley, District 21, advised that HCR 39 would reject
Docket No. 50-0101-1501, § 250, Subsection 05, because the Idaho Department
of Corrections (IDOC), after some consideration, decided they did not want to
change the rule. Senator Burgoyne clarified to the Committee how IDOC's
decision occurred. Representative Dayley acknowledged that Senator Burgoyne
was correct.

MOTION:

Senator Souza moved to send HCR 39 to the floor with a do pass recommendation.
Senator Lee seconded the motion. The motion carried by voice vote.

HCR 40

Representative Dayley explained that HCR 40, regarding the use of liquor licenses,
had been rejected by the House. He requested that the Senate do the same.

MOTION:

Senator Lee moved to send HCR 40 to the floor with a do pass recommendation.
Senator Souza seconded the motion. The motion carried by voice vote.

PASSED THE
GAVEL:

Vice Chairman Nonini passed the gavel back to Chairman Lodge.

H 495

Representative John Gannon stated that young adults ages 18 through 20
are faced with a lifetime misdemeanor for violating the minor-in-consumption
statute, i.e. possessing and/or consuming alcohol. This bill would vacate the guilt
and seal the record so the young adult would not have a lifetime misdemeanor.
There are conditions associated with this action. First, there must be only one
minor-in-consumption violation. If the individual has two violations, he/she is
not eligible. The second condition is having five years without any alcohol or
drug-related violations.
Senator Souza asked why a diversionary program would not be considered instead
of this approach. Representative Gannon replied that a diversionary program
might be used. That is at prosecutorial discretion, and some prosecuting attorneys
are stricter than others.
Senator Davis asked how this bill would work with H 494, as both of the bills
modify the same code section. There was extensive discussion regarding the
interaction of H 494 and H 495.

MOTION:

Senator Davis moved to send H 495 to the floor with a do pass recommendation.
Senator Anthon seconded the motion. The motion passed by voice vote.
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ADJOURNED:

Senator Lodge adjourned the meeting at 2:53 p.m.

___________________________
Chairman Lodge
Chair

___________________________
Carol Cornwall
Secretary
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NOTE:
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the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

MINUTES
APPROVAL:

Senator Nonini moved to approve the Minutes of February 17, 2016. Senator
Johnson seconded the motion. The motion carried by voice vote.

RS 24679

Senator Davis stated that RS 24679 amended Joint Rule 18 to encourage more
accurate fiscal notes and statements of purpose.

MOTION:

Senator Souza moved to send RS 24679 to the 10th Order of Business Senator
Lee seconded the motion. The motion passed by voice vote.

H 528

Representative Melissa Wintrow stated that HB 528 is a collaboration of several
interested stakeholders. When rape is committed, the victim experiences the
trauma of the assault as well as the forensic evidence collection process. Idaho
State Police Forensics Assistant Director, Matthew Gamette, called an interagency
meeting to devise a plan to provide consistency in the processing of rape kits. The
legislation creates a minimum standard for testing sexual assault evidence kits in
the state, and it provides a reasonable time for processing. It establishes a tracking
system to improve efficiency and transparency and it requires an annual report to
the Legislature providing a view of how the system is working. The plan provides
a clear decision making process so consistent training can be provided to law
enforcement. The legislation states that all sexual assault evidence kits should be
tested unless the victim expressly states that he/she does not want it tested. The
other instance in which the kit would not be tested is if law enforcement determines
that a crime has not been committed. The test must be conducted in 30 days and
processed within 90 days. If the kit is not turned in, the county prosecutor would
look at the kit and sign off on it. Idaho State Police would devise a tracking system,
write the rules and determine how information would be put into a database.
Kelly Miller, Executive Director Idaho Coalition Against Sexual Violence and
Domestic Violence, shared an experience of a 13-year-old girl who had been
sexually assaulted and was currently addicted to meth to help dull the pain she was
experiencing. Statistics show that only 15 to 30 percent of victims who are sexually
assaulted report the crime to law enforcement. Three reasons for not reporting
sexual assault include the individuals' coping skills, fear of future harm and the
lack of trust in the criminal justice system. This bill addresses the current and
future issue of backlogged evidence, offers survivors the justice they deserve and
assists in holding perpetrators accountable.

Cindy Cook, representing the Sexual Assault Forensic Nurse Examiner Team
(team) serving Ada County, stated that since 2001 there have been 1,592 reported
sexual assaults. There were 1,274 victims who had a forensic exam and 318 who
elected not to have an exam. Their team serves both St. Alphonsus and St. Lukes
hospitals and any of their outreach facilities, as well as the Family Justice Center.
The nurses have received specialized training and are tested on their skills (see
attachment 1).
Senator Jordan asked how the nurses were able to talk to the victims about the
kits and what kind of closure they could receive. Ms. Cook stated that they would
give an explanation of the process and let the victims know that a result would not
be immediate and it is a long process. They explain the investigation process and
how the criminal justice system can help them. Senator Burgoyne asked if Ms.
Cook had any perspective on how the victims feel when they find out that their rape
kit hasn't been processed in time to get any results. Ms. Cook indicated that the
timing is a very hard thing and many factors play into it. The nurses explain to the
victims the benefits of having the test done and what evidence is collected, and they
make the victims aware that their cases can't go far without the evidence. Senator
Souza questioned the levels of confidentiality the victims can expect. Ms. Cook
stated that HIPPA laws and requirements are complied with, but she indicated that
at some point in the investigation the details may become public knowledge and
the victim may have to testify in court.
Matthew Gamette, Assistant Director Idaho State Police Forensics Laboratory,
shared a sexual assault kit with the committee. He indicated that the Idaho State
Police (ISP) purchases the kits, looks at the technical requirements for them, visits
with the nurses and makes sure the right kit for collection is used. For consistency,
the kits are provided to all hospitals and collection entities within the State of Idaho
and are free to the victims having the exam performed. There is currently no
tracking mechanism for the kits. The local and county agencies collect the used
kits, and when evidence is collected it is sent back to the agency that submitted it. If
a kit comes into the laboratory, it gets processed. There are not piles of kits sitting
in the Idaho laboratory.
According to Mr. Gamette, kit submissions have been increasing by about 28
percent per year and ISP expects that it will continue to increase. The Foresight
Project in West Virginia showed that each DNA examiner can work about 59 rape
cases a year. An additional two DNA staff members would be needed to process
the increasing need for rape kits in a timely manner in Idaho. The cost to process
each case is approximately $3,000. With current staffing and turnaround time, it
takes approximately seven months to process a non-priority DNA case. It is the
desire of judges and prosecutors to see every DNA case in Idaho worked in less
than 30 days. The current staff can process DNA cases in 90-120 days. They
would like to hire two more staff members to speed up the processing time.
Mr. Gamette reviewed the process involved developing this legislation to address
the issue of unprocessed rape kits. In June 2014, ISP sent a voluntary survey
asking how many kits were in evidence collection rooms and organized a working
team with individuals from varied entities involved in the evidence collection
process. The working team developed a policy that included two reasons why
a rape assault kit would not be submitted. The first reason is that if the victim
expressly asked for it not to be processed and the second is if law enforcement
determines that no crime was committed. Multiple communications were sent
to communicate the policy. Once the number of kits in the field was identified,
resources were secured to get those kits processed quickly and get the data into the
Combined DNA Index System. ISP is not aware of any kits outside of the policy that
are sitting on shelves. This legislation gives the ISP authority by statute to collect
the data, promulgate rules for the collection and tell the law enforcement agencies
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what the process is to accomplish those tasks. It also provides transparent public
reporting on the website.
Senator Souza asked how long the samples can be held and still be viable. Mr.
Gamette stated that if the samples are dried and protected properly, they are stable
for a very long time.
Senator Johnson asked if there would ever be a circumstance where someone
other than ISP would have to test the kits. Mr. Gamette responded that the ISP
forensics laboratory, if properly staffed, would be able to test all kits in the proper
amount of time. If they don't have the time to process in a timely manner, they could
outsource the kits to a private laboratory but prefer not to. Senator Johnson asked
for the definition of "health care facility." Mr. Gamette responded that "health care
facility" is left purposely broad to cover any location where collections are taken.
Senator Johnson asked what kind of chain of custody process is in place to meet
the strict standards required for evidence in court. Mr. Gamette stated that tracking
new kits sent to the hospitals is very important. Currently ISP does not have the
ability to ask what the facilities do with the kits they are given. Senator Johnson
inquired about what happens to the kits being collected if the victims choose not
to have them processed or if a crime wasn't actually committed. Mr. Gamette
responded that the decision is left to the agency as it is written in their individual
agency policies after a consultation with the county prosecutor. Representative
Wintrow stated that each agency has its own policies and rules to govern evidence
and chain of custody of that evidence. It was determined by the committee
formulating the legislation to eliminate any language about a timeline for destruction
of evidence and leave that to the individual law enforcement agencies. Senator
Johnson asked why an evidence kit would be kept if no evidence of a crime was
found. Representative Wintrow responded that it may be the policy of the law
enforcement agency to do so. Senator Burgoyne added that occasionally rape kits
are kept in case there are other potential civil actions.
MOTION:

Senator Burgoyne moved to send H 528 to the floor with a do pass
recommendation. Senator Jordan seconded the motion. The motion passed
by voice vote.

RS 24679

Senator Davis stated that this is the rewrite of Joint Rule 18 that the Committee
has looked at before.

MOTION:

Senator Souza moved to send RS 24679 to print.
Senator Davis suggested that, in light of the fact that this issue has been thoroughly
discussed previously, the RS be sent to the 10th Order of Business.
Chairman Lodge asked for a vote to send the RS to the 10th Order. The vote
carried by voice vote. Chairman Lodge advised that the RS will receive a Senate
Concurrent Resolution number and be sent to the 10th Order of Business.

S 1373

Senator Burgoyne explained that S 1373 will provide an opportunity for a civil
protection order by victims of malicious harassment, stalking and telephone
harassment. The bill has received technical help from the Idaho Prosecuting
Attorneys Association and has the support of the prosecutors, the Women and
Children's Alliance, the Idaho Coalition on Sexual and Domestic Violence, and it
has also received technical help from the Attorney General's Office.
Senator Burgoyne related that the current harassment and stalking regulations
in Idaho are lacking. Unless criminal charges of stalking or harassment are
prosecuted to a conviction, allowing the court to enter a no-contact order, victims
have limited recourse. Recourse that is available falls into the domestic violence
statute and requires a relationship between the parties, and is available only if
the perpetrator threatens or commits an act causing physical injury, sexual abuse
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or forced imprisonment of a family or household member. S 1373 fills the gaps
in current law that deny victims of stalking and harassment the ability to obtain
civil protection orders, regardless of the relationship between the victim and the
perpetrator. States vary widely in how they handle civil protection orders. Senator
Burgoyne pointed out that all of the surrounding states have these statutes. He
then mentioned a concern Senator Davis had previously that this bill went too
far in directing the court about processes. In referring this question to Michael
Henderson, Counsel for the Idaho Supreme Court, Senator Burgoyne was advised
that the bill does not cross the line. Senator Burgoyne shared the story of a
Meridian resident Cynthia Hilton, and her inability to receive protection against her
estranged husband who was stalking her (see attachment 2).
Senator Burgoyne went on to detail what the bill would do, including providing
a means by which a victim may petition for a civil protection order, obtaining an
emergency protection order in case of the expectation of immediate and irreparable
injury. The bill would also allow for a no-contact order which includes actual
physical contact, contact or attempted contact, directly or indirectly, by oral, written
or electronic means. After the petition is filed the court will hear the case within
fourteen days. If the protection is granted, it can apply for up to one year. The order
is entered in to the Idaho Law Enforcement Telecommunication System. Violation
of the protection is a misdemeanor.
Maureen Wishkoski, Court Advocate Manager, Women and Children's Alliance,
explained the fear and anxiety that victims of stalking experience, not only for
themselves but also for their children. She recounted times when victims have
been sent by law enforcement to the county to get protection orders, but they do
not qualify. She outlined the extensive logging of information necessary in order to
have the stalker arrested. A protection order can enable law enforcement and the
courts to more quickly respond to stalking behavior.
Dan Dinger, Ada County Prosecutor's Office, advised that he prosecutes domestic
violence cases. He also handles violations of no- contact orders and felony-level
stalking cases. Mr. Dinger noted that the Ada County Prosecutor's Office supports
the bill. He pointed out that these gaps are real and there are victims who have not
had any help. Sometimes it can take weeks or even moths to document incidents to
prove a case of stalking. He supports the bill and feels it will fill gaps in the current
law and give victims the help they need.
Fairy Hitchcock, Hitchcock Family Advocates, explained her family situation and
the difficulty they had in getting assistance. She supports the bill and hopes it will
give other victims help.
Jennifer Landhuis, Idaho Coalition Against Sexual and Domestic Violence, and
National Center for Victims of Crime, supports this bill. Ms. Landhuis pointed
our that stalking is prevalent in today's society; stalking happens most with 18 to
24 year olds. She shared information and statistics dealing with the prevalence
of sexual assault, reasons why victims do not report and the complications of
following through after the report (see attachment 3). She shared the reasons why
perpetrators offend and how the stalking affects the victims. She observed that
while civil protection orders can't completely solve this problems, it can provide law
enforcement with a way to help.
Senator Davis remarked that Ms. Hitchcock, with her life experience, is exhibit
A of what has just been outlined. He stated that she and her family are the
personification of the troubles that were emphasized by Ms. Landhuis.
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Greg Olson has also experienced situations comparable to those of Ms. Hitchcock.
While he agrees with the goal of the bill, Mr. Olson stated that he sees a problem
in the execution of the bill. He suggested including interviews by trained police
officers and others in the system who can make sure the claims are valid. Engaging
these people first in advising the perpetrator that there is a law that applies and they
need to stop the stalking or harassing behavior will prevent the courts from being
flooded with litigation.
Senator Jordan commented that this bill is a tool to allow officers to support the
victims and to warn the perpetrators away. Mr. Olson replied that the specific
process is not written into the law.
Savannah Goodman spoke in favor of the bill and told her story of stalking. When
she was targeted by a stalker she went to the police and to the Victims' Services
Coordinator. Nothing could be done because the relationship was not familial. Until
she or her children were injured, nothing could be done to obtain legal protection.
Representative Clow emphasized that this bill will give victims more protection.
Although the police and prosecutors have not had legal means to provide
assistance to victims, this bill will give them the ability to do so.
MOTION:

Senator Souza moved to send S 1373 to the floor with a do pass recommendation.
Senator Jordan seconded the motion. The motion passed by voice vote.

S 1383

Michael Kane, Idaho Sheriffs' Association, pointed out that this bill relating to the
civil rights of persons convicted of crimes has been before the Committee before
and has been discussed at length. Mr. Kane reported that arson, felony riot,
extortion and racketeering have been removed from the list of crimes affected by
the bill. All law enforcement supports it.

MOTION:

Senator Jordan moved to send S 1383 to the floor with a do pass recommendation.
Senator Burgoyne seconded the motion. The motion passed by voice vote.

S 1374

Bob Aldridge, Trust and Estate Professionals of Idaho, explained that the process
of conservatorship and guardianship is set out in the probate code. The process
as now instituted requires court proceedings and can be expensive and time
consuming. This legislation is an effort to address these situations informally. If
these efforts do not work, the formal court proceedings can be used. This bill allows
a parent to appoint a guardian while the parent is alive, similar to a Will in case of
death. Filing is required, and detailed procedures are outlined in the document. Mr.
Aldridge gave an explanation of the bill, section by section. In conclusion, he
reiterated the need for this intervening, less formal step to avoid expense and time
demands. He stated that this legislation is designed to be an immediate support for
a minor when a parent becomes incapable of taking care of the child.
Senator Lee stated that we have an emergency guardianship system. She
expressed concern about children who have financial assets accessible by others.
Mr. Aldridge responded that other interested parties can intervene if they are
aware of abuses of the conservatorship or guardianship.

MOTION:

Senator Jordan moved to send S 1374 to the floor with a do pass recommendation.
Senator Burgoyne seconded the motion.

SENATE JUDICIARY & RULES COMMITTEE
Monday, March 07, 2016—Minutes—Page 5

Senator Davis disclosed that there is a bill dealing with foster parents that
has come from the House. He expressed his expectations that there will be a
concurrent resolution to consider foster parents. Senator Davis suggested that
it may be wise to wait for upcoming consideration of these issues and include
guardianship and conservatorship in these discussions. He stated that he agrees
with the intent of this bill, but would rather see this considered by the courts in a
coordinated effort with the legislature.
Senator Jordan withdrew her motion in light of Senator Davis' insights. Senator
Burgoyne withdrew his second to the motion.
Having no motion, Chairman Lodge will determine the disposition of the bill.
S 1375

Bob Aldridge, Trust and Estate Professionals of Idaho, explained that disability
rights advocates stated that they did not want "developmental disability" to be
part of this legislation. There are amendments to this legislation that will remove
"developmental disability" from the bill and limit it only to minors. This legislation
will present a second option to parents who know who they want to nominate on
a delegation based on certain criteria.
Senator Davis commented that he felt the same way about this bill as S 1374. He
appreciates all of the work Mr. Aldridge has done but feels it should be part of
the legislative review.
Having no motion, Chairman Lodge will determine the disposition of the bill.

ADJOURNED:

Chairman Lodge adjourned the meeting at 3:02 p.m.

___________________________
Chairman Lodge
Chair

___________________________
Carol Cornwall
Secretary
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MINUTES

SENATE JUDICIARY & RULES COMMITTEE
DATE:

Wednesday, March 09, 2016

TIME:

1:30 P.M.

PLACE:

Room WW54

MEMBERS
PRESENT:

Chairman Lodge, Vice Chairman Nonini, Senators Davis, Johnson, Souza, Lee,
Anthon, Burgoyne and Jordan

ABSENT/
EXCUSED:

None

NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules Committee
(Committee) to order at 1:30 p.m.

MINUTES
APPROVAL:

Senator Nonini moved to approve the Minutes of March 9, 2016. Senator
Johnson seconded the motion. The motion carried by voice vote.

RS 24691

Senator Grant Burgoyne, District 16, stated that RS 24691 authorizes an
interim committee to study the issue of the risk of bias in administrative contested
cases. The Office of Performance Evaluations (OPE) conducted a study finding
a 52 percent moderate to high risk of bias in contested cases (see attachment
1). Senator Burgoyne explained the process and purpose for administrative
hearings and summarized the OPE report highlights (see attachment 1). The OPE
recommended that the Legislature establish an interim committee to study the case
changes, wherein the Legislature found the level of bias risk unacceptable. This
legislation authorizes the Legislative Council to appoint an interim committee to
conduct a study of potential approaches to mitigate the risk of bias in contested
cases.
Representative Lynn Luker, District 15, concurred with Senator Burgoyne's
presentation. He advised that a legislative study group was formed last year, but
the OPE chose risk of bias in administrative contested cases as the focus of their
study, so the Legislature did not continue with their study. The report is helpful as it
narrows the focus of contested agency cases.

MOTION:

Senator Davis moved to print RS 24691 and send it to the 10th Order of Business.
Senator Souza seconded the motion. The motion carried by voice vote.

S 1388

Senator Davis explained that within the last year an Idaho Supreme Court finding
revealed issues with the interpretation of statute regarding tax deeds and their
effect on third-party easement owners. He introduced Christopher Meyer, Idaho
Association of Highway Districts.

Mr. Meyer told the Committee that when a property owner does not pay the tax
bill for three years, the county will file a tax lien, receiving a tax deed for the
property. In a December 2014 case, Regan v. Owen, the Idaho Supreme Court
interpreted Idaho Code § 63-1009 to provide "absolute title, free and clear of all
encumbrances." Previously, this was interpreted as being "free and clear of all
mortgages" to allow the property to be marketable, and the mortgage holder was
notified. The new finding destroyed third-party easements such as:
• private right-of-way,
• public roads and rights-of-way,
• utility easements,
• ditch rights, and
• conservation easements.
The third party in Regan v. Owen was not notified of the tax lien so was unable
to respond. Mr. Meyer pointed out that although this case dealt with a private
right-of-way, it would also be applicable in the above mentioned situations. He
then advised that this bill will require notice to other interested parties in order to
preserve interests that existed prior to the lien.
MOTION:

Senator Anthon moved to send S 1388 to the floor with a do pass
recommendation. Senator Lee seconded the motion. The motion carried by voice
vote.

H 439

Representative Christy Perry, District 11, pointed out that the Legislature
previously recognized the cost of appellate representation in felony cases was a
burden on Idaho counties. In order to reduce that burden while providing competent
counsel for indigent defendants in appellate proceedings, the State Appellate Public
Defender Office (SAPD) was established in 1998. She provided a summary of how
the SAPD has functioned in the role of defending the indigent defendants and
limitations that have been encountered.
H 439 amends Idaho Code § 19-870, explained Representative Perry, to provide
that SAPD shall provide representation for interlocutory appeals and revise
provisions relating to post-conviction relief and habeas corpus proceedings. The
passage of the bill will establish in statute the historical practice by the SAPD.
Senator Davis asked what the role of the SAPD would be in the instance of
ineffective assistance of counsel in a case brought in federal court. Representative
Perry deferred the question to Sara Thomas. Sara Thomas, State Appellate Public
Defender, said that the SAPD has no role in federal habeas corpus proceedings.
She added that the SAPD does have an ongoing ethical obligation to cooperate
with new counsel.

MOTION:

Senator Burgoyne moved to send H 439 to the floor with a do pass
recommendation. Senator Lee seconded the motion. The motion carried by voice
vote.
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H 504

Representative Perry detailed the history leading up to this bill beginning with the
1963 Supreme Court decision of Gideon v Wainwright that said all people have
a right to counsel regardless of their ability to pay. This right was extended to
the individual states through the equal protection clause of the 14th Amendment.
She identified a number of changes that have been made and laws that have
been passed. The Public Defense Commission (Commission) was established to
address the inadequacies in the public defense system and the costs thereof.
The goals were:
• ensure constitutional defense to Idaho citizens equally across the State,
• ensure quality of services through the creation of standards, and
• maximize existing resources such as courts, counties and the Odyssey
case-management system.
The major issues to be considered were:
• administration,
• funding, and
• oversight and enforcement.
Senator Todd Lakey, District 12, explained that this bill is the result of a three-year
effort by stakeholders. Based on their ideas and concerns, it seeks to establish
consistency for public defense across the State. He stated that the bill is only a start
with respect to funding. Senator Lakey emphasized that the Legislature needs to
be committed to continue to fund the public defense services as we adopt specific
standards for Idaho's public defense system.
Senator Lakey detailed the provisions of the bill dealing with
• case load,
• independence of representation,
• communications with clients,
• education and training, and
• supervision of defense attorneys.
He indicated that these are the foundational principles upon which the Commission
will, through negotiated rulemaking, develop the specific standards for caseload,
workload, training and the type of case a particular attorney can handle. The bill
will maintain services at the county level and establish a voluntary grant process
wherein the counties can apply to the Commission for additional funds if needed.
Senator Lakey said the Commission will continue to provide education. The
Commission is responsible for review and analysis of whether the counties are
meeting the particular standards that apply to them. Under this bill, if a county is not
functioning properly, the Commission can become involved in a process to correct
the deficiency. If the situation cannot be rectified, the Commission ultimately can
take control in order to protect the State's responsibility to provide public defense.
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Senator Davis inquired if there are other states using a similar process. Senator
Lakey replied that the Commission investigated the programs of other states and
decided to use Michigan as the model. Senator Davis asked if the rules are subject
to legislative review. Senator Lakey responded that they are. Senator Davis
expressed concerns with regard to counties wanting to run their own program.
Senator Lakey related that the proposed system allows for negotiation and
assistance to remedy a situation when a county is out of compliance. This allows
the county to maintain control if they comply and the State to have legal protection
if necessary.
Senator Lee asked if the Idaho Bar Association (IBA), rather than the Commission,
could oversee this process since it deals with a specific group of attorneys. Senator
Lakey answered that the IBA deals with professional rules and ethics, but not for
analyzing this type of situation or for enforcement.
Senator Johnson asked about the temporary procedures and how long they stay
in place. Senator Lakey explained that it is until formal rules, forms and standards
are in place. It enables the counties to establish temporary rules to get grant
money this year.
TESTIMONY:

Former Representative Darrell Bolz, Chairman of the Public Defense
Commission, advised that he had written to the Governor in support of this bill (see
attachment 2). He stated that this is an initial step and the Commission will continue
to work with the Legislature to make improvements.
Daniel Chadwick, Executive Director, Idaho Association of Counties, stated that
the counties could not reach a decision to support or to oppose the legislation. Mr.
Chadwick complimented Representative Perry, Senator Lakey and Mr. Bolz on
their patience and commitment to the work. He emphasized that all involved need
to rely on the rules.
Kimberly Simmons, Public Defender, Vice President of Idaho Association of
Criminal Defense Lawyers, stated that the Association is in favor of H 504. She
stated that the bill addresses deficiencies in the current system and is a necessary
step for public defense reform in the State.
Kathy Grismeyer, Idaho American Civil Liberties Union (ACLU) public policy
strategist, spoke in support of the bill and provided background information on the
issues (see attachment 3). She stated that this legislation provides standards for
public defenders, makes available grant money that can be awarded to counties
and holds counties accountable when they are not in compliance. She pointed out
that this is a foundational first step in addressing systemic inadequacies with the
current system. Senator Johnson asked Ms. Grismeyer if she will be part of the
process. Ms. Grismeyer stated that she hoped to be able to personally attend as
part of her role with the ACLU as policy strategist and serving as the Legislative
liaison. She stated that she has attended Commission meetings in the past and
plans to continue doing so throughout this process, so yes.
Robin Crisler, ACLU, shared his experience as a criminal defendant. He
emphasized the need for a proper defense and is in support of H 504.
Senator Burgoyne explained his experience as a public defender and believes that
public defenders believe in the rule of law in order to examine a case thoroughly
and determine if there actually has been a crime. He stressed that this legislation
is extremely important.
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MOTION:

Senator Burgoyne moved to send H 504 to the floor with a do pass
recommendation. Senator Nonini seconded the motion. The motion carried by
voice vote.

ADJOURNED:

Chairman Lodge adjourned the meeting at 2:40 p.m.

___________________________
Chairman Lodge
Chair

__________________________
Carol Cornwall
Secretary

SENATE JUDICIARY & RULES COMMITTEE
Wednesday, March 09, 2016—Minutes—Page 5

AGENDA

SENATE JUDICIARY & RULES COMMITTEE
1:30 P.M.
Room WW54
Friday, March 11, 2016
SUBJECT

DESCRIPTION

PRESENTER

MINUTES
APPROVAL:

Approve minutes of Wednesday, March 2, 2016

Senator Burgoyne and
Senator Anthon

Phone interview with Reed W. Larsen, appointed
JUDICIAL
APPOINTMENT: to the Judicial Council by the Idaho State Bar 1:30.

Reed W. Larsen

H 555

Relating to sexual exploitation of a child by
electronic means

Representative Greg
Chaney

H 521

Relating to limited use immunity for minors in a
medical emergency

Nate Fisher, Assoc.
Students of University
of Idaho

H 503

Relating to trust deeds and the definition of
"trustee"

Representative Luke
Malek

If you have written testimony, please provide a copy of it along with the
name of the person or organization responsible to the committee secretary
to ensure accuracy of records.
COMMITTEE MEMBERS
Chairman Lodge
Vice Chairman Nonini

COMMITTEE SECRETARY
Sen Lee

Sen Davis

Sen Anthon
Sen Burgoyne

Sen Johnson

Sen Jordan

Sen Souza

Carol Cornwall
Room: WW48
Phone: 332-1317
email: sjud@senate.idaho.gov

MINUTES

SENATE JUDICIARY & RULES COMMITTEE
DATE:

Friday, March 11, 2016

TIME:
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Chairman Lodge, Vice Chairman Nonini, Senators Johnson, Souza, Lee,
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Senators Davis
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CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules
Committee (Committee) to order at 1:30 p.m.

MINUTES APPROVAL:

Senator Burgoyne moved to approve the Minutes of March 2, 2016.
Senator Anthon seconded the motion. The motion carried by voice vote.

JUDICIAL
APPOINTMENT:

Phone Interview with Reed W. Larsen, appointed to the Judicial
Council (Council) by the Idaho State Bar. Reed W. Larsen, attorney,
testified concerning his appointment. Chairman Lodge inquired why Mr.
Larsen wanted to be on the Council and asked him to identify his goals.
Mr. Larsen answered that he respects the Council, has worked with the
Council during his time with the Idaho State Bar and wants to continue the
work that they have done. Chairman Lodge asked if there were further
reasons Mr. Larsen felt he would be a good fit on this Council. Mr. Larsen
noted that he has been practicing law for 31 years in work mostly related to
trials. He stated that he has a good temperament to work with others and
find solutions to problems.
Senator Jordan commented that one of the most difficult functions of the
Council regards dealing with complaints. She asked how Mr. Larsen would
deal with these complaints. Mr. Larsen indicated that it is important for
the public and for individuals to know that complaints made to the Council
are taken seriously. It is also important for sitting judges to know that they
will get fair treatment in any complaint. He explained that his background
in litigation will bring a well-balanced approach to the Council for these
complaints.
Chairman Lodge commended Mr. Larsen on his 2015 State Bar
Professionalism Award. Mr. Larsen indicated that he was inducted into the
American College of Trial Lawyers while in Hawaii.
Senator Burgoyne highlighted Mr. Larsen's outstanding reputation and the
high regard he has among other attorneys. He remarked that he has a great
amount of confidence in the Council and in Mr. Larsen. He stated that Mr.
Larsen will guard the need for judicial independence zealously while on the
Council. He noted that this position calls for a sense of judicial discipline,
strong judgment and a sense of justice, all of which Mr. Larsen possesses.
Chairman Lodge indicated that the Committee will vote on Mr. Larsen's
appointment at the next meeting.

H 0555

Relating to Sexual Exploitation of a Child by Electronic Means.
Representative Greg Chaney presented this bill that relates to "sexting"
between minors. Idaho Code is silent on "sexting." He noted that the law
that most closely resembles this bill is Idaho Code § 18-1507. He defined
"sexting." Studies show that approximately 40 percent to 50 percent of high
school students engage in this activity. This bill will remove the potential
for a minor charged with "sexting" to be required to register as a sex
offender. This bill does not approve of "sexting," but makes this crime a
misdemeanor instead of a felony. He noted that this statute does not make
exception for those who self-produce and distribute sexually exploitative
material. Representative Chaney noted that the current statute has been
successfully used to prosecute a similar charge of distributing obscene
material to minors. The bill states that the distribution has to take place from
Minor A to Minor B. If the content is spread to social media and has a farther
distribution, then the Minors would be charged with a misdemeanor for a 1st
offense and a felony for a 2nd offense. He noted that a redistribution of the
material by the receiving minor would be considered a felony under current
statute. The bill states that extortion, bullying or blackmailing regarding
these communications would result in felony prosecution.
Senator Anthon asked if a minor participates in "sexting" on multiple
occasions, would that ever result in a felony. Representative Chaney
answered that if the "sexting" occurs on a one-to-one level, then it would
never result in a felony. Senator Anthon asked what would happen under
this bill if the intended recipient was an adult. Representative Chaney
answered that this bill would not govern that situation and the minor would
be back under the jurisdiction of Idaho Code § 18-1507. Senator Anthon
asked if this is what is intended. Representative Chaney replied that the
intent of Idaho Code § 18-1507 is to be a tool to protect minors. This bill
simply exempts minors from the harsher punishment. Senator Anthon
asked about the scenario where a 15-year-old sends a photograph to
a 20-year-old and if this bill would protect the sender from prosecution.
Representative Chaney responded that there would still be an ability to
prosecute that individual under Idaho Code § 18-1507.
Senator Burgoyne asked for a walk-through of certain portions of the bill
and how the offenses cited in this section would be prosecuted currently
without this bill. He asked if all the conduct described in these portions
would result in felony prosecution currently. Representative Chaney
answered that the prosecutor may choose how to prosecute these offenses,
but if there is a strict interpretation of the current law, all of the activities
alluded to could be charged under Idaho Code § 18-1507 as felonies.
Senator Burgoyne asked how section 3B is different from 1A in the bill.
Representative Chaney explained that section 3 goes into effect when an
image goes farther than the original recipient. Senator Burgoyne asked for
clarification regarding Minor B in the bill. Representative Chaney indicated
that Minor B is the original recipient of a "sexting" message. Once that
message is forwarded on by the recipient (Minor B) the situation becomes
a felony for Minor B. Senator Burgoyne commented that this was not
clear from the language of the bill. He asked if the Legislature wants the
first offense of "sexting" on a one-to-one basis to be a crime rather than an
infraction. Representative Chaney answered that in the discussions that
led to the bill in its present form, the idea of an infraction was brought up.
He noted that the Idaho Prosecuting Attorneys Association (IPAA) had
representatives in the audience that would testify later on the bill.
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Senator Souza asked if a minor sends a "sexting" picture out on social
media, is it a misdemeanor the first time and a felony the second time, or is
it a felony the first time. Representative Chaney answered that the first
time would be a misdemeanor and the second time would be a felony.
Senator Souza asked if the same consequences would apply to the initial
receiver of a one-to-one communication who later puts that picture on social
media. Representative Chaney for the recipient found in possession it
is just a misdemeanor, but any distribution of these photos is a felony.
Senator Souza asked what would happen if the recipient received the illicit
communication unknowingly or did not know it was on their Facebook.
Representative Chaney pointed out that the word "willful" is in the bill.
There has to be a degree of consent. Senator Souza asked for clarification
about the bullying section of the bill. Representative Chaney noted that
Senator Souza was talking about ideas contained in sections 3B and 3C.
The redistribution of the photo is a felony. To harass the original sender, or
to blackmail that person, is a felony. These sections acknowledge that the
original thought to send the picture is a product of poor judgement, but that
these sections cover the malicious intent of others.
Senator Anthon noted that the willful possession mentioned on line
26 is a misdemeanor, but then the text goes to felony language. He
asked why there is no language in the other sections about willfulness.
Representative Chaney answered that it is virtually impossible to display
volition without willfulness being displayed. Senator Anthon commented
that he has received images that he does not willfully want and that this is
pretty common. Representative Chaney explained that section 3B of the
bill deals strictly with redistribution, not possession. There has to be a willful
volition to act to redistribute. Senator Anthon noted that if a person sends
a photo to someone's Facebook page, it is now arguably displayed for all
the recipient's friends outside of the recipient's willful act. Representative
Chaney noted that if you did not post the image yourself, but are instead
tagged or it is posted to your wall, then you are still protected.
Senator Jordan indicated that the word "display" did not constitute
redistribution in her mind, but if a minor saw a picture posted to his/her wall
and then told friends to come look at the computer screen, that would be
redistribution. She asked if there are freedom of speech issues embedded
in this bill. Representative Chaney pointed out that obscenities of minors
is a settled issue regarding freedom of speech. The State has every right
to regulate obscene images of minor persons. He noted that this does not
apply to adults. He reiterated that it is a felony currently to be in possession
of these images or to show them to friends. He stated that this type of
behavior will be adjudicated with reason and not just in a vacuum.
Senator Burgoyne stated that he has problems with the word "willful." He
noted that there is no explicit language in section 3 that states the conduct
has to be willful. There seem to be incongruencies between sections.
He asked what crime is committed when two 17-year-old minors expose
themselves to each other. Representative Chaney reiterated that the other
sections require volitionary acts. He replied that there is no crime when this
happens. The only crime occurs when photos are proliferated. Senator
Burgoyne stated that he had a problem with this bill in that two 17-year-old
minors have not committed a crime when they expose themselves to each
other in person, but having it be a crime if they use a cell phone. He
remarked that this statute is not very understandable and may need better
language. He is uncomfortable with the prospect of handing out a felony
based on the lack of language for willfulness.
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Senator Lee asked for clarification on the intention of the bill. She spoke
about a bullying scenario where "sexting" pictures are used as blackmail.
She asked if the person being blackmailed could open herself up to a felony
if she goes to the police for help under the current statute. Representative
Chaney answered that this was the case. Both the blackmailer and the
person being blackmailed would be felons under the current statute.
Senator Souza asked for Representative Chaney's response to a
hypothetical scenario for clarification on the bill. Representative Chaney
responded that Senator Souza's understanding of the bill as stated in the
hypothetical scenario is correct.
Senator Burgoyne remarked that stopping exploitation is important, but
that this bill does not get to this issue. He reiterated that the lines between
misdemeanors and felonies is not clear. He explained that young women
will not appreciate the difference between misdemeanors and felonies and
so they will not step up to fight the bullying. He stated that there needs to
be a clear difference between stupid things that make people victims and
things that are done on purpose.
TESTIMONY:

Holly Koole Rebholtz, Idaho Prosecuting Attorneys Association (IPAA),
testified in support of the bill. She introduced John Dinger.
John Dinger, Ada County Prosecutor, testified in favor of this bill. The
cases Mr. Dinger usually works with are adult internet crimes against
children. He spoke about the usual process that "sexting" cases follow.
He noted that most of these situations are taken care of outside of the
judicial system by parents. If parents do not take care of it, then the case
goes to diversion. In diversion, the phone of the juvenile is taken away and
that minor is required to take a sexual boundaries class. In order for this
diversion to take place, there has to be a misdemeanor charge associated
with it. He noted that charging a minor under Idaho Code § 18-1507 is rare.
This is reserved for the most extreme cases. This bill would help minors
avoid registration as sex offenders. Children as young as 10 years old have
been "sexting." Mr. Dinger explained that a deterrent needs to be there so
that a victim's life will not be compromised forever. Otherwise, bullying and
blackmail can occur. This is child pornography and can ultimately get into
the hands of predators and lead to molestation.
Mr. Dinger noted that everything has to be willful and have intent. He
stated that he would not prosecute for possession if someone sent an
explicit picture and the person receiving it deleted it. Prosecutors would
look at the circumstances surrounding a picture. He commented that this
bill would not apply to the situation when a child sends pictures to an adult.
Usually the children in these cases are viewed as the victims, and victims
are not charged. There have only been two cases in his career where Mr.
Dinger has sent the child to be prosecuted.
Senator Burgoyne asked about the willfulness issue. Mr. Dinger
responded that intent deals specifically with distribution to others. He talked
about the "reason to believe" language and how that applies to social
media. Senator Burgoyne asked if there would be anything wrong with
amending the bill to provide more defined language so that the perpetrators
can be prosecuted, but not the children or victims. Mr. Dinger stated that
this would be a better question for Representative Chaney. He reiterated
the IPAA's support for this bill.
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Senator Jordan asked if any minor has been charged as a felon or if
there is a possibility of this happening. Mr. Dinger commented that in Ada
County not one of the boyfriend-girlfriend scenarios has been prosecuted
under the current statute. The only case where a minor has been charged
with a felony is in the case of a child prostitution ring and this was the only
way to stop the minor from sending out these pictures.
Senator Souza noted her appreciation for the work done on this bill to
remediate "sexting." She asked about the possibility of placing language
in the bill to address the difference between one-to-one sharing verses
sharing the picture on social media. She referred to the earlier scenario
regarding the three middle school children and asked what would happen
to the them under the current statute. Mr. Dinger answered that in the
scenario provided, the first minor made the choice about taking a picture
of her body. The boy who received the picture and then sent it on is
more abusive, because it is not his body in the picture. He stated that
currently all three would be charged with felonies. Senator Souza indicated
that she is concerned with intent of individuals. There needs to be more
education regarding this "sexting" problem to make children aware of the
consequences.
Senator Anthon asked for clarification of the function of the bill. He asked
about the difference in age mentioned in section 2. Mr. Dinger stated that
this section is looking at the possessor of the image and not the sender.
He explained that the three year indication language prevents the scenario
where a much older minor is asking a much younger minor to send explicit
pictures. Senator Anthon asked about cases where the minor sending
these types of pictures to adults is not the victim and how these minors
are charged. Mr. Dinger answered that he did not know because those
cases were referred to the juvenile prosecutor. He reiterated the rareness
of charging a minor under the current statute.
Representative Chaney noted that he had spoken with a juvenile public
defender who describes the initial charging for these actions as more
commonplace. He reiterated his perspective on the intent language. He
spoke about the worst case scenario for charging a minor currently is that
the minor is charged with a felony that carries sex offender registry with
no chance for expungement. He commented that this bill is a better way
of doing business than the current statute. Improvements can be made as
time goes by, but this is a good step in the right direction.
MOTION:

Senator Jordan moved to hold H 555 in Committee. Senator Burgoyne
seconded the motion.

SUBSTITUTE MOTION: Senator Lee moved that H 555 be sent to the 14th Order for possible
amendment. She stated her concerns with the bill in its current form.
Senator Anthon seconded the motion. He commented that something
needs to change in the bill to take the charging of a minor in this situation
out of the hands of the prosecutor. He remarked that the Idaho Supreme
Court has said that there must be the same language throughout the bill.
Senator Souza stated that Representative Chaney did a good job of
describing the problems with the current situation.
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Senator Johnson asked Senator Jordan what the purpose was to hold the
bill in Committee. Senator Jordan responded that she thought the bill
might need more work than what the 14th Order might allow. She noted
that if the other senators are willing to work towards amending the bill, then
she is agreeable to that. Senator Burgoyne agrees with Senator Jordan
and will support the substitute motion. He commended Representative
Chaney for bringing this legislation.
VOTE ON
The substitute motion carried by voice vote. Senator Lee will be the
SUBSTITUTE MOTION: sponsor.
H 521

Relating to Limited Use Immunity for Minors in a Medical Emergency.
Nate Fisher, Association of Students of University of Idaho, explained
that H 521 provided limited immunity from misdemeanor charges for minor
consumption and minor possession of alcohol when there is a need for
medical help. This bill does not provide protection from any concurrent
crimes or actions such as driving under the influence, disorderly conduct,
property damage or illicit drug use. This bill was prompted by deaths
that could have been prevented by phone calls to 911. He noted that
surrounding states, except Wyoming, have passed similar bills and ten
other legislatures are currently looking at legislation similar to this (see
attachment 1). He explained that this bill was created after exploring the
possibility of addressing the issue on the city level revealed that the State
level is the proper place for this legislation. He noted that the major four
year educational institutions have worked together on this bill, as well as
the IPAA, the Fraternal Order of Police, the Sheriffs' Association and other
groups. He noted that a petition to pass this bill has received approximately
1,500 signatures and more than 200 comments. Mr. Fisher highlighted
a study from Cornell University relating to the injuries from unreported
alcohol consumption. Fear is a leading cause for students to not call 911.
Those institutions that have implemented an amnesty policy have seen an
approximate 51 percent increase in calls to emergency medical services.
He talked about educational efforts currently taking place on college
campuses.
Chairman Lodge asked if Mr. Fisher talked to trial lawyers about this bill.
Mr. Fisher responded that he did and there was some concern about civil
claims, but they decided they are comfortable with the current language of
the bill.
Senator Lee asked what happens if police respond as intended in this bill
and they find other substances. Mr. Fisher answered that section 2 of the
bill addresses this topic by stating that there is no immunity beyond the
minor in possession or minor consumption of alcohol charges.

MOTION:

There being no further questions, Senator Lee moved that H 521 be sent
to the floor with a do pass recommendation. Senator Souza seconded
the motion. The motion carried by voice vote. Chairman Lodge will be
the floor sponsor.

H 503

Relating to Trust Deeds and the Definition of "Trustee." Representative
Luke Malek presented this bill. This bill clarifies previous legislation by
providing a more specific definition of "trustee."
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Senator Anthon asked what the problem was and why this bill is
necessary. Representative Malek answered that there was a legal case
regarding a title to real property between a mechanic's lien claimant and
the purchaser of a home under the non-judicial lien. The trustee sale of the
home occurred while the lien's action was pending in the judicial system.
The court decided in favor of the purchaser and held that the trustee was
the owner of real estate under Idaho Code § 45-1502. Senator Anthon
asked if this case concerned a creditor. Representative Malek replied that
it was a foreclosure. He deferred to Hillary Vaughn.
TESTIMONY:

Hillary Vaughn, Attorney and Underwriting Counsel, First American Title,
spoke in favor of this bill. She stated that the goal of this legislation is to
return to prior Park-West case law. Legislation from last year provided that
a trustee is not the owner or reputed owner of real estate for the purpose of
foreclosure of a mechanic's lien action. She reiterated that this bill simply
better defines "trustee." Senator Anthon asked about trustees acting in
a fiduciary capacity. Ms. Vaughn answered that this bill does not touch
fiduciary. This bill talks specifically about trustees under a deed of trust.
Senator Burgoyne asked if the bill language is meant to address
foreclosure issues. Ms. Vaughn replied that this language primarily arises
in the context of foreclosure. Senator Burgoyne asked what other contexts
this bill would deal with. Ms. Vaughn explained that the concern is with the
trustee being identified as the owner or reputed owner of real property
and how this would apply to land-use actions and other judicial concerns.
Senator Burgoyne asked if the current language is meant to address
foreclosure issues. Ms. Vaughn asked for clarification on the question.
Senator Burgoyne commented that this bill is aimed at amending previous
legislation. Does that previous legislation deal solely with foreclosure
issues? Ms. Vaughn indicated that the previous legislation deals with
the role of a trustee under a deed of trust. Senator Burgoyne asked if
the powers are triggered by foreclosure. Ms. Vaughn responded that
the powers are triggered by the grant of the trustee. Senator Burgoyne
commented that in a foreclosure with a mechanic's lien, property is sold or is
auctioned for exactly the same price as on the deed of trust. He asked how
in a case like this hypothetical one, what happens under the new language
being added to the current Idaho Code. Ms. Vaughn answered that nothing
different would happen in this scenario. The only thing that would be
different is that if a lien claimant sought to foreclose, they would also name
the trustee as one of the necessary parties of interest in closing the action.

MOTION:

There being no further questions, Senator Anthon moved to send H 503 to
the floor with a do pass recommendation. Senator Burgoyne seconded
the motion. The motion carried by voice vote. Senator Anthon will be
the floor sponsor.

ADJOURNED:

There being no further business, Chairman Lodge adjourned the meeting
at 3:30 p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary
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NOTE:
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CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules Committee
(Committee) to order at 1:00 p.m.

MINUTES
APPROVAL:

Senator Lee moved to approve the Minutes of February 26, 2016. Senator Nonini
seconded the motion. The motion carried by voice vote.

JUDICIAL
Senator Anthon moved to send the Judicial Appointment of Reed W. Larsen to the
APPOINTMENT Judicial Board to the floor with recommendation that he be confirmed by the Senate.
VOTE:
H 558

Michael Henderson, Counsel for the Idaho Supreme Court, stated that H 558
has been proposed by the Supreme Court's Guardianship and Conservatorship
Committee. It addresses situations where a minor has a claim and a settlement
of that claim is being proposed. Mr. Henderson pointed out that Idaho Code §
15-5-409a provides that the minor's parents can submit a compromise of the claim
to the court for approval. Because there are times when there are no parents, or the
parents may not be the appropriate persons to submit the claim, this bill amends
the code to allow other persons with responsibility for the child, e.g. a conservator,
guardian or other legal representative of the child, to submit the compromise to the
court for approval. Mr. Henderson explained that it also establishes a priority for
these persons to submit the compromise and sets forth detailed information that
would have to be submitted so the court can determine what is in the best interest
of the minor.
Senator Anthon asked Mr. Henderson what information needs to be disclosed,
or not disclosed, so that the case isn't weakened. A brief discussion followed
regarding the details of disclosure.
Senator Souza asked why parents are listed third in the order of priority. Mr.
Henderson responded that if this situation exists, it is because there is some kind
of problem with the parents (absent, incapacitated, abusive), so the conservator
is responsible for the protection of the child. The court can find the parents to be
capable, in which case they can do some compromising.

MOTION:

Senator Lee moved to send H 558 to the floor with a do pass recommendation.
Senator Burgoyne seconded the motion. The motion carried by voice vote.

H 508

Roy Eiguren, Eiguren Ellis Public Policy Firm, stated that H 508 was prepared
at the request of Representative Richard Wills. Mr. Eiguren disclosed that he
represents the Idaho Bail Coalition, Two Jinn Corporation, which is the holding
company for Aladdin Bail Bonds and the Idaho Chiefs of Police Association.
Additional contributors to the bill represented other law enforcement and bail agents
organizations.
Mr. Eiguren advised that H 508 provides a set of statutory requirements that bail
enforcement agents (agents), also known as bounty hunters, must follow in making
an arrest in Idaho. Currently there is only one requirement regulating agents
operating in Idaho. The Idaho Bail Act provides that any person may arrest a fleeing
defendant provided that the person has an affidavit from a court authorizing that
person to make an arrest.
Mr. Eiguren pointed out that the foci of the bill are to
1.

prohibit agents from representing in any way that they are law enforcement
officers, and they may be charged with a misdemeanor if there is such
representation inferred;

2.

require they be identified during the course of an arrest by wearing an outer
garment that identifies them as agents; and

3.

require that they complete a background check.

Mr. Eiguren indicated that agents must:
1.

be 21 years of age or older,

2.

be a citizen or legal resident of the United States and

3.

possess a valid Idaho enhanced license to carry concealed weapons (license)
or possess such a license from another state that is recognized by the Idaho
Attorney General even if the agent does not carry a concealed weapon when
making an arrest.

Some of the requirements for the license are a complete background check by
the Idaho State Police and a qualified handgun course. There are also a number
of prohibitions, including being a felon.
Senator Burgoyne inquired if there is any opposition from the Idaho bail bond
people. Mr. Eiguren replied that he did know of any.
Senator Nonini, in reference to Beth Chapman's written testimony (see attachment
1), pointed out that the bill does not require an agent to carry a weapon, as opposed
to her contention that it does. Mr. Eiguren replied that the Senator is correct. There
is no requirement for an agent to carry a weapon.
Senator Souza asked what additional restrictions are listed for the license. Mr.
Eiguren enumerated the requirements as listed in Idaho Code § 18-3302. In
reply to Senator Souza's question about the purpose of requiring the license, Mr.
Eiguren related that it was to ensure that a background check would be completed
for potential agents.
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TESTIMONY:

Michael Kane, Sheriffs' Association (Association), informed the Committee that the
Association supports this bill. Bail enforcement is very dangerous as the agents
are lay people who are apprehending fugitives. There are two reasons why the
license is important. First, it ensures a certain level of training. Second, it requires a
background check, eliminating individuals who fall into one of the restrictions listed
in Idaho Code § 18-3302.
Senator Burgoyne asked, if the permitless carry bill passes, if the State will be
able to allow these licenses. Mr. Kane explained the licenses could still be issued
because there are people who want enhanced licenses and there are zones where
you can't carry even if the permitless law passes.
Senator Souza inquired why, if a felon has served time, can't the individual carry a
weapon. Mr. Kane advised that felons who have completed their sentence can
open carry if the felony was not on the list of crimes in Idaho Code § 18-310, which
includes murder, kidnapping and rape. Those felons cannot get a concealed carry
license.
John M. Robles, Bail Enforcement Agent, remarked that there needs to be some
kind of regulation for agents, but this bill doesn't address the actual training they
need in order to perform the duties required of an agent. He explained that his own
training was through a Peace Officers Standards and Training (POST) trainer from
Idaho. This training earned Mr. Robles the traditional badge he carries, and he was
concerned that the proposed badge will not be adequate identification. Mr. Robles
observed that Idaho has no models, so Aladdin Bail Bonds followed Washington's
model. Washington is heavily regulated and agents are required to have training
on how to properly apprehend people, how to transport them and other issues
regarding arresting people and putting them back in custody. Washington also
has regulations for identification of agents, including wearing a ballistic vest with
labeling stating they are agents. Having taught the concealed carry class, Mr.
Robles declared that this training is not sufficient for agents' training.
Senator Lee asked if he was proposing more requirements for training. Mr. Robles
answered that he was proposing more training, along with a more uniform badge
than the one that is now proposed. He added that H 508 also prohibits the wearing
of the badge as agents may be mistaken for law enforcement, but it is more difficult
to identify agents if they are not wearing a badge that is visible. Senator Lee asked
if Mr. Robles felt there was anything in the bill that would preclude anyone from
being able to take enhanced training for personal development or to better their
own skills. Mr. Robles answered that there was not.
Senator Anthon inquired if it is typical, when an arrest is made, that the agent
would be wearing identifiable apparel. Mr. Robles answered yes. Senator Anthon
asked if it is ever not the case. Mr. Robles stated yes. Senator Anthon asked
why an agent would not wear identifiable apparel. Mr. Robles replied that in highly
dangerous situations they work more undercover. Senator Anthon inquired if Mr.
Robles has worked with agents who were convicted felons. Mr. Robles answered
that he has not.
Additional discussion ensued regarding the use of badges, the type of badges and
why they are needed. Included in the discussion were issues regarding the use of a
badge as it relates to being mistaken for a law enforcement officer.
Sean Scogran, Regional Supervisor for Northwest Surety Investigations, related
that he has six investigators who work in bail enforcement. He advised that the
agents seldom encounter any problems. He supported the bill, stating that it is a
good first step for Idaho. He asserted that it needed to go further.
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Senator Souza mentioned that Mr. Scogran was in a supervisory capacity over
the team that was involved in a shooting in Idaho Falls. She asked if this situation
is typical. Mr. Scogran replied that this is not typical, and there are instances
where it goes the other way, with unarmed agents being gunned down. Senator
Souza asked for further clarification, from cases in Idaho, where there were injuries
or deaths because of agents not identifying themselves correctly and/or carrying
or not carrying a weapon. Mr. Scogran answered that it is very rare that these
types of incidents occur.
Representative Richard Wills, District 23, pointed out that the badge is similar to
a city badge. He stated that he felt there is definitely some misconception about
the badge being that of a law enforcement officer. If people see the different
appearance of the badge, they look more closely to read what the badge says.
Representative Wills stated that there will still be a safety concern, but this bill
gives more requirements than Idaho has right now. He pointed out that wearing the
identifiable apparel or not is optional based on the agent's perception of the level of
danger in any given situation. He spoke of his respect for the professional agents
who want to do the right thing for the right reasons.
Senator Johnson asked if there is any reason to have a license other than to
obtain a background check. Representative Wills specified that it also requires
additional training. He felt there was more to it than just to provide a means to
obtain a background check. Senator Johnson referred to a letter from reality
television personality Dog the Bounty Hunter, aka Duane Chapman (see attachment
2) and asked if this law would stop him from operating in the State of Idaho or if
it could be made optional. Representative Wills replied that for the safety of the
public, it would be unwise to arm an individual with a felony on his/her record.
Discussion continued regarding background checks, enhanced concealed carry
permits and ways for the agent to be safer if a dangerous situation arises.
Mr. Eiguren explained that 14 different agencies from law enforcement and
the commercial bail industry helped to draft this legislation. He pointed out that
according to Idaho code at this time, there are basically no requirements for
someone to operate as a bail agent. He expressed that the question is how much
you want to regulate. He also related that the background check reveals much
more than if an individual has a felony on his/her record. This bill is a simple
process and can provide the background check without establishing a new agency.
MOTION:

Senator Burgoyne moved to send H 508 to the floor with a do pass
recommendation. Senator Nonini seconded the motion.
Senator Anthon commented that Mr. Eiguren has done an excellent job in
touching lightly when proposing new legislation. He believes there is a need for this
regulation but he needs to see more and may not support the legislation.
Senator Souza stated that she agrees with a lot in the bill but that she feels it may
still be too heavy- handed for those who do the non-fugitive kind of work. She
explained that she would like to see an alternative for getting a background check for
those who do not need to carry a weapon. She also may not be supporting the bill.
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Senator Burgoyne commented that if an agent is trying to arrest a fugitive, the
fugitive may have a weapon and the agent will have to take that weapon. He
indicated that people need to be knowledgeable about weapons, even if they are not
carrying them. He does not think felons should be doing this type of work. Senator
Burgoyne stated that he sees this bill as a modest step in the right direction.
Senator Lee said that she will support the bill. She said she felt it is a first step.
She emphasized that a concealed carry permit is a very low standard of training.
She feels that this legislation will lend credibility without adding licensure.
Chairman Lodge observed that anyone in this dangerous occupation should
have a knowledge and understanding of firearms and what they can do to protect
themselves if someone else has a firearm and they don't. She feels that it is
important for them to have the enhanced carry permit.
ROLL CALL
VOTE:

Chairman Lodge called for a roll call vote. The motion carried by roll call vote, with
Senators Nonini, Johnson, Lee, Burgoyne and Jordan voting aye.Senators
Souza and Anthon voted nay.

ADJOURNED:

Chairman Lodge adjourned the meeting at 2:30 p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary
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AMENDED AGENDA #2
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Senator Johnson.
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Senator Souza and
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Senator Nonini and
Senator Lee
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Farewell to Kanoa Nol and Cardston Stanford

RS24779

Relating to Judge's salaries

Senator Davis

H 494

Relating to alcohol age violations

Senator McKenzie and
Representative Luker
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NOTE:

The sign-in sheet, testimonies and other related materials will be retained with
the minutes in the committee's office until the end of the session and will then be
located on file with the minutes in the Legislative Services Library.

CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules Committee
(Committee) to order at 1:02 p.m.

MINUTES
APPROVAL:

Senator Nonini moved to approve the Minutes of February 22, 2016. Senator
Johnson seconded the motion. The motion carried by voice vote.
Senator Burgoyne moved to approve the Minutes of February 29, 2016. Senator
Jordan seconded the motion. The motion carried by voice vote.
Senator Nonini moved to approve the Minutes of March 4, 2016. Senator Lee
seconded the motion. The motion carried by voice vote.

FAREWELL:

Senator Lodge expressed gratitude to Committee Page Cardston Stanford and to
Intern Kanoa Nol for their contributions to the Committee. Mr. Stanford and Mr.
Nol shared insights they have gained while serving the Committee.

RS 24779

Senator Davis pointed out that this bill deals with judicial salaries. He shared the
background of judges' salaries, explaining that they are set by the Legislature.
Senator Davis reviewed the setting of judges' salaries two years ago, including
ways to get attorneys and magistrate judges to apply for district court positions.
Improving the salary for district court judges was seen as a way to accomplish this.
Other levels of the judiciary received increases, but the magistrate judges received
very little. At that time these judges were told the Legislature would address their
salaries in 2016.
This bill proposes a 4 percent increase for the magistrate judges and a 3.6 percent
increase for the district court judges.
Senators Burgoyne, Senator Lee and Chairman Lodge made Rule 39-H
disclosures due to having relatives who would be affected by this bill.

MOTION:

Senator Johnson moved to send RS 24779 to print. Senator Nonini seconded
the motion. The motion passed by voice vote.

H 494

Representative Lynn Luker, District 15, observed that H 494 continues an effort
started last year to adjust some misdemeanors to infractions in order to relieve
the burden on public defenders and to better align punishment with the crime.
The Criminal Justice Commission (Commission) recommended the concept of
this bill, which deals with possession and consumption of alcohol by minors.
Representative Luker explained that it would reduce the first violation from a
misdemeanor to an infraction, but an additional violation would be charged as a
first misdemeanor. Some concern was expressed by law enforcement regarding
those violators under 18. He explained that this would be a status offense, allowing
the violators to be taken into custody temporarily under the jurisdiction of the
juvenile courts. The bill also addresses the crossover between code sections and
funding mechanisms.
Senator Burgoyne asked how this bill relates to the bill dealing with minors in
consumption, which recently passed through the Committee. Representative
Luker clarified that the bill Senator Burgoyne referred to was the expungement bill.
He explained that the expungement bill talked about violations, not misdemeanors
or infractions, so the two bills will correlate. Senator Burgoyne asked if
Representative Luker wanted to address the issues of juvenile jurisdiction and
status offense. Representative Luker replied that he reviewed those issues with
the American Civil Liberties Union (ACLU), considering if proceeding this way
would mean double jeopardy. Because an infraction is a civil offense, they felt
this would not pose a problem.
Senator McKenzie pointed out that a misdemeanor is a crime and most young
people do not realize when accepting a plea agreement that it will affect getting
jobs and going to school. He stated that there needs to be a change in how we
deal with underage drinking, using evidence-based treatment and best practices
with sanctions beyond a fine. These sanctions are most effective if they involve the
family. Senator McKenzie explained that H 494 would move the first offense to an
infraction, but keep the driving restriction. This is a serious issue for young drivers,
and affects the family as well. He noted that there needs to be an amendment to
ensure the driving restriction is included as one of the sanctions, even though the
offense will be an infraction instead of a misdemeanor.

MOTION:

Senator Lee moved to send H 494 to the 14th Order of Business. Senator
Burgoyne seconded the motion. The motion passed by voice vote.

ADJOURNED:

Chairman Lodge adjourned the meeting at 1:33 p.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary
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CONVENED:

Chairman Lodge called the meeting of the Senate Judiciary and Rules Committee
(Committee) to order at 8:00 a.m.

H 556

Representative Christy Perry, District 11, explained that research shows children
abruptly removed from homes where they have formed attachments may suffer a
great deal of distress akin to Post Traumatic Stress Disorder (PTSD). The Office
of Performance Evaluations (OPE) regarding juvenile offenders has found most
frequently juveniles committed to State custody have been in the Department of
Health and Welfare's (DHW) child protection system. There have been some
concerns about the processes for children in foster care for some time, and
numerous pleas have been made to make changes in the system. Representative
Perry emphasized that this bill is not an indictment against DHW or the social
workers. It is about making changes and improvements for the children. After
the bill passed the house, there were issues that needed to be addressed, so
there has been continuing discussion between the Senate and the House. Other
stakeholders have been included in this discussion, including DHW. She stated that
changes have been agreed upon and that she will be requesting that H 556 be sent
to the 14th Order of Business for amendment.
Representative Perry described the changes that H 556 will make to foster care
procedures. She indicated that the courts will be included as a consenter to select
the foster parents for a child. Parameters regarding the amount of time family
members have to declare their desire to be part of the process were set, along with
changes in the permanency plan and its process. Continuing changes will address
what will be included in the permanency plan. She pointed out that two specific
problems became apparent during the work on this bill. First, the children have
been moved repeatedly. Once they have been in a home for quite some time,
they are moved. The second is that what is being told to the foster parent is not
always the real reason, as in a case where the foster parents were not following the
directions of DHW. The foster parents had been told, however, that the reason for
the move was that they had gotten too close to the child.

In considering a placement by DHW, Representative Perry pointed out that
placement needed to be in the least restrictive environment following a priority
list: 1.) a fit and willing relative; 2.) a fit and willing nonrelative with a significant
relationship with the child; and 3.) foster parents and other persons licensed in
accordance with statute. These were to apply to temporary placement, but it was
also used for permanent placement. In some instances a child would be placed
with the foster parents, who had the understanding that they would be able to adopt
the child. If relatives arrived who wanted the child, even if they did not have a
relationship with the child, they would be given preference. This bill would allow
considerations beyond unification of the family if such unification is not in the best
interest of the child. The goal is to have a child stay in a placement instead of being
moved, allowing stability and bonding.
Because there are still issues and more changes that need to be made,
Representative Perry reported that an interim committee will be established to
investigate the concerns and bring back some ideas for improvement in the foster
care program, as well as concerns that have become apparent in guardianship
situations.
Senator Burgoyne asked Representative Perry if she had seen the information
from the Shoshone-Bannock Tribes (see attachment 1). Representative Perry
replied that she had not.
Senator Souza asked about the addition of the term "or permanent" regarding
placement. After some discussion, Senator Davis advised that these will be the
words used, as agreed by all of the parties in the discussions, pending the findings
of the interim committee. Representative Perry confirmed that this had been
the agreement.
TESTIMONY:

McKenzie Lyon, Shoshone-Bannock Tribes (Tribes), indicated that language in
this bill has been changed to support the Indian Child Welfare Act (ICWA). She
expressed appreciation for attention to the concerns of the Tribes. Senator Davis
explained the work that went into providing the language needed by the Tribes
to consider the ICWA issues.
Terry Murrison, a foster parent, supported the bill, pending the consideration of an
interim committee. She shared her perspective on these issues and emphasized
her strong belief that the child should be with parents with whom a bond has
been established. Ms. Murrison shared examples of what happens to children
without human bonding.
Val and Brian McCauly spoke together in support of the bill. They commented
that they are distressed by the way decisions have been made in removing children
based on "becoming too close to the child." They shared their experience of having
a child removed from their home. Ms. McCauly stated that as foster parents they
are aware of the fact that at some point they will have to give the child up, but
that they still have the natural instincts toward the children. She added that their
motivation is not to bring a child back into their home, but to see changes so the
same trauma does not happen to others. Ms. McCauly emphasized that foster
children's rights to due process according to the 14th Amendment are not being
protected by the courts. The most important thing is to protect the best interest of
the child, not the foster parents.
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Merritt Dublin, a foster parent, spoke in support of the bill. Ms. Dublin indicated
that she is impressed by the way this legislation has dealt with the issues, and
that it is very much appreciated. She felt the language is problematic but that this
will be addressed by the interim committee. Ms. Dublin explained the federal
government's role in establishing some of the processes regarding placement of
children in foster care as opposed to kinship care. She suggested that both words,
"temporary and permanent," be removed. She felt it was important to give equal
weight to relatives and foster parents in the placement decision.
Jeannie Swenson, a foster parent, spoke in support of the bill. Ms. Swenson has
had 24 foster children and one adoptive child who had been her foster child. She
reiterated the concerns of others regarding the emotional trauma foster children go
through. These children matter and need a permanent place.
Joshua Wikard, Ada County Public Defender, spoke in opposition to the bill. He
has handled many child protection cases. He understands that if there is to be a
removal due to safety concerns, notice in advance of the removal is to be given
to the foster parents. Mr. Wikard is concerned that the biological parents are not
given that same notice if their children are going to be moved from their current
foster placement. He urged the Committee to add language that the biological
parents will also be given notice.
Senator Davis requested that Mr. Wikard peruse the Child Protective Act and
advise the Committee of areas of concern with regard to notification.
Kari Wardel, a foster parent, spoke in support of the bill and shared her experience
as a foster parent and problems that occurred regarding changes in placement
of her foster child. She noted concerns that DHW thinks it is okay to move
children if the foster parent doesn't agree with them. She has been told by DHW
representatives that children are resilient and can attach to any caregiver. She
asked that the interim committee consider the timeframes for family to come
forward.
Senator Davis explained that the State needed to give thoughtful consideration
to timeframes and public policy. It is one of the items the interim committee will
address.
Stacey Hoffman, social worker and former foster parent, spoke in support of the
bill, stating that in the years she was a foster parent she experienced the same
situations that have been expressed here by others. She referred to the situation
involving her own children and to situations involving inmates for whom she has
been a social worker. She emphasized the need for judicial oversight to assist
DHW in making appropriate placements.
Galen Carlson, Ada County Deputy Prosecutor and Supervising Prosecutor for
the Child Protection Unit, spoke in opposition to the bill. Ms. Carlson expressed
her appreciation for the changes proposed in this bill and the concerns that have
been addressed. She stated that the Idaho Prosecuting Attorneys Association
(IPPA) would like to be included on the interim committee. She stated that her main
concern with the legislation is delaying permanency for children. She pointed out
that as the bill is written, if the placement is contested a judge has to approve or
deny the placement. She said she anticipates increased litigation that will delay
permanency decisions. She would like to see the interim committee look at this
issue in terms of the timeline for getting a decision from the judge.
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Senator Lee asserted that, although the legislation is not perfect, an effort is being
made here to reduce the time involved. Having judicial input should streamline the
process. Ms. Carlson commented that they have litigated out-of-state placements
and the placements have been delayed up to a year. She felt that having the
judges give recommendations would be okay, but having them make the placement
decision can cause litigation. Senator Lee replied that this is an issue that should
be addressed in the interim committee.
Senator Burgoyne asked if IPPA has a position regarding moving the bill to the
amending order for the agreed upon amendments and addressing further issues
through the interim committee. Ms. Carlson replied that she objects to the
involvement of the judges as previously mentioned. For that reason she is objecting
on behalf of IPPA. Senator Burgoyne asked if she is saying the bill should not be
moved to the amending order. Ms. Carlson asked Holly Kool from IPPA to discuss
the legislative process. Holly Kool stated that IPPA would like them to move the
legislation to the amending order. IPPA appreciates the amendments that are here
and would like to be part of the interim committee to work on the other issues.
Senator Davis indicated that DHW had no objection to the removal of "temporary
or permanent" and asked Russ Barron to confirm if that is the case. If DHW does
not have an objection, a new amendment to that effect will accompany the bill
to the amending order.
Russ Barron Deputy Director, Department of Health and Welfare, expressed
appreciation for the work that has gone into the reform effort. He agreed to the
removal of the three words. He commented that there is a lot more to talk about
and there are solutions that can be enacted.
Russell and Jamie Menth were unable to be in attendance. Their written testimony
is attached (see attachment 2).
MOTION:

Senator Davis moved to send H 556 to the 14th Order of Business for possible
amendment. Senator Lee seconded the motion. The motion carried by voice vote.

S 1420

Senator Davis observed that the Committee had a good explanation of this bill
relating to judges' salaries. The only change is that the reference to the Attorney
General in the first SOP is being eliminated in a revised SOP because this bill
will not affect him.
Senators Lee, Burgoyne and Lodge all disclosed under Rule 39H that they may
be affected by this bill as they have relatives in the judicial system.

MOTION:

Senator Davis moved to send S 1420 to the floor with a do pass recommendation.
Senator Burgoyne seconded the motion. The motion carried by voice vote.

H 580

Sara Thomas, State Appellate Public Defender, stated that she is here in her
capacity as Chair of the Criminal Justice Commission (Commission). She explained
that this bill is a portion of a previous bill, S 1277, which had elicited some serious
concerns from the Senate floor and from citizens. Because of these concerns the
Commission requested that S 1277 be held in committee in the House, and they
introduced H 580, which is the portion of the original bill that deals with rape. The
Commission will reconsider the original bill and bring a better proposal next year
on sexual battery of an adult. H 580 updates Idaho's law to be gender neutral,
updates the rape of a spouse statute to address those circumstances where harm
is threatened to a third party and removes the requirement that a victim resist in
certain circumstances.
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MOTION:

Senator Davis moved to send H 580 to the floor with a do pass recommendation.
Senator Anthon seconded the motion. The motion carried by voice vote.

ADJOURNED:

Chairman Lodge adjourned the meeting at 9:45 a.m.

___________________________
Senator Lodge
Chair

___________________________
Carol Cornwall
Secretary
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