
MEMORANDUM

TO: Senators RICE, Grow, Burgoyne and,
Representatives COLLINS, Stevenson, Erpelding

FROM: Kristin Ford - Division Manager

DATE: February 06, 2019

SUBJECT: Temporary Rule

IDAPA 35.01.01 - Income Tax Administrative Rules - Adoption of Temporary Rule - Docket No.
35-0101-1901

We are forwarding this temporary rule to you for your information only. No analysis was done by LSO.
This rule is posted on our web site. If you have any questions, please call Kristin Ford at the Legislative
Services Office at (208) 334-4834. Thank you.
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IDAPA 35 – IDAHO STATE TAX COMMISSION
35.01.01 – INCOME TAX ADMINISTRATIVE RULES

DOCKET NO. 35-0101-1901

NOTICE OF RULEMAKING – ADOPTION OF TEMPORARY RULE

EFFECTIVE DATE: The effective date of the temporary rule is January 4, 2019.

AUTHORITY: In compliance with Section 67-5226, Idaho Code, notice is hereby given this agency has adopted a 
temporary rule. The action is authorized pursuant to Sections 63-105 and 63-3039, Idaho Code.

DESCRIPTIVE SUMMARY: The following is the required finding and concise statement of its supporting reasons 
for adopting a temporary rule:

Rule 645 – Water’s Edge: Treatment Of Dividends
This change is to avoid taxing repatriated dividend income that had previously been included in Idaho 

apportionable income in a prior tax year and to provide clarification on Idaho’s treatment of Global Intangible Low-
Tax Income (GILTI).

TEMPORARY RULE JUSTIFICATION: Pursuant to Section 67-5226(1)(c), Idaho Code, the Governor has found 
that temporary adoption of the rule is appropriate for the following reasons: Conferring a benefit.

FEE SUMMARY: Pursuant to Section 67-5226(2), the Governor has found that the fee or charge being imposed or 
increased is justified and necessary to avoid immediate danger and the fee is described herein: N/A

ASSISTANCE ON TECHNICAL QUESTIONS: For assistance on technical questions concerning the temporary 
rule, contact Cynthia Adrian (208) 334-7670. 

Dated this 4th day of January, 2019.

Cynthia Adrian, Tax Policy Specialist
Idaho State Tax Commission
800 Park Blvd., Plaza IV
P.O. Box 36
Boise, ID 83722-0410
(208) 334-7670
Cynthia.Adrian@tax.idaho.gov

THE FOLLOWING IS THE TEXT OF THE TEMPORARY RULE FOR DOCKET NO. 35-0101-1901
(Only Those Sections With Amendments Are Shown.)
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645. WATER’S EDGE: TREATMENT OF DIVIDENDS (RULE 645).
Section 63-3027C, Idaho Code

01. Dividends Received from Payors Incorporated Outside the United States. (1-4-19)T

a. Dividends received from payors who are incorporated outside the fifty (50) states and District of 
Columbia but are not included in the combined report are treated as business income. These dividends are treated as 
business income of the water’s edge combined group even if paid from earnings included in the taxpayer’s combined 
report in prior years. (3-20-97)(1-4-19)T

b. As provided in Section 63-3027C(e)(1), Idaho Code, amounts included in income under sections 
951 and 951A of the Internal Revenue Code are treated as dividends from payors outside the fifty (50) states and 
District of Columbia. (1-4-19)T

c. In order to avoid taxing income that had previously been included in Idaho apportionable income in 
a prior tax year, the remaining portion of the dividend that was not excluded from Idaho apportionable income under 
Section 63-3027C(3), Idaho Code, is excluded from Idaho apportionable income if the taxpayer can prove that the 
income was previously included in Idaho apportionable income in a prior tax year. (1-4-19)T

02. Dividends Received from Payors Incorporated in the United States. Dividends received from 
payors who are incorporated within the fifty (50) states and District of Columbia but not included in the combined 
return are presumed to be business income of the water’s edge combined group. (3-20-97)

03. Deemed Dividends from Possession Corporations. The income of a possession corporation, 
excluded in Section 63-3027B(c), Idaho Code, shall be included in business income as a deemed dividend received 
from a payor incorporated outside the fifty (50) states and District of Columbia. The income of a possession 
corporation means taxable income greater than zero (0). Losses from possession corporations may not offset income 
of other possession corporations in determining the amount of deemed dividends. (4-5-00)

04. Dividends from Foreign Sales Corporations. (4-5-00)

a. As provided in Section 63-3027C(d)(1), Idaho Code, dividends received from a Foreign Sales 
Corporation (FSC) shall be eliminated in the proportion that FSC federal taxable income for the year during which 
the dividend was paid bears to the total FSC income before taxes for that year. For purposes of computing the 
dividend elimination, total FSC income before taxes means book income before the deduction of federal income 
taxes. (4-5-00)

b. For example, a FSC paid one million dollars ($1,000,000) in dividends during the taxable year. For 
that same taxable year, the FSC had federal taxable income totaling ten million dollars ($10,000,000) and total FSC 
income before taxes of twenty million dollars ($20,000,000). The dividends eliminated would be five hundred 
thousand dollars ($500,000) computed as follows: (($10,000,000 federal taxable income / $20,000,000 total FSC 
income before taxes) X $1,000,000 FSC dividend paid = $500,000 dividend elimination). (4-5-00)

05. Interest Expense Offset. The interest expense offset provided in Section 63-3022M, Idaho Code, 
does not apply to any dividends subject to the eighty-five percent (85%) or eighty percent (80%) exclusion provided 
in Section 63-3027C or 63-3027E, Idaho Code. (4-5-00)
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