47-1805 MINES AND MINING 558
History. !
LC., § 47-1805, as added by 2002, ch. 153,
§ 1, p. 448,
STATUTORY NOTES
Cross References. Effective Dates, Ll

Department of lands, § 58-101 et seq. Section 2 of 5.L. 2002, ch. 153 declared M

State board of land commissioners, Idaho emergency. Approved March 20, 2002,
Const,, Art IX, § 7, and § 58-101 et seq.

TITLE 48
MONOPOLIES AND TRADE PRACTICES

B CHAPTER.
Inmio ComreriTion Act, 8§ 48-101 — 48-  10. Ipano Teieprone Souicitation Acr, §§ 48-
119, 1001 — 48-1010.
(21 Avi-Price Discrivmvarion Act, §8 48-201 11, Ipamo Pav-Per-Trreruone CavL Ac, §§ 48-
- —48-2086. 1101 — 48-1108.
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¢ Uneam Saiss Acr, §§ 48-401 — 48-413. 1201 — 4B-1206.
0, Rectsrimon ano Protecrion or Thapesanss, 13, Music Licensme avp CopyRicrT ENFORcE-
§§ 48-501 — 48-518. nmENT Act, §§ 48-1301 — 48-1308.
Cosusir Prorecrion Acr, §§ 48-601 —48- 14, AssisTiveE  TECHNOLOGY — WARRANTY Acr,
619, §§ 48-1401 — 48-1407.
[ SmortiFriv, §§ 48-701 — 48-705. 15. Ipano Nownerorir Hosprras SaLe or Conver-
i IpaHo Trane Secrers Act, §§ 48-801 — s1on Acr, §§ 48-1501 — 48-1512.
! 48-807. 16. Heavra-Reratep Casn Discount Carps,
W New Moror VenrcLe WARRANTIES — MAanv- §§ 48-1601 — 48-1603.
eacTURER'S Duty 10 REpar, Rerunp or  17. Bap Farra AssertioNs oF PatenT INFRINGE-
Reprace, §§ 48-901 — 48-913. MenT, §§ 48-1701 — 48-1708.

; CITAPTER 1
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q, SECTION.
01. Short title. 48-111. Violation of court orders and consent
102, Legislative findings, purpose, inter- decrees — Penalties.

A pretation and scope of chapter.  48-112. Additional relief of district court au-
103, Definitions, thorized.
104. Unreasonable restraint of trade or  4B-113. Private causes of action.

3 commerce. 4B-114, Awards to the attorney general —

&5-105. Monopolies. Use of moneys.
83106, Acquisitions that substantially 48-115. Statute of limitations.

lessen competition. 48-116. Action not barred because it affects
EH107. Exempt activities. interstate or foreign com-

08. Civil actions and settlements by the merce.
; attorney general. 48-117. Service of notice.
§9:109, Civil investigations. 48-118. Venue.

#8110 Failure to obey civil investigative de-  48-119. Purpose of extension to distributors
e mand or subpoena. of publications. [Repealed.}

ho Competition Act.”

Y.
, § 48-101, as added by 2000, ch. 148,
L p. 377,

s STATUTORY NOTES

tor Laws, Compiler’s Notes.
Fofmer § 48-101, which comprised 1911, The term “this act” refers to S.L. 2000, ch.
215, § 1, p. 688; reen. C.L. 107:1; CS., 148, which is compiled as §§ 18-7803 and
LCA,§ 47-101, wasrepealed by S.L. 48101 to 48-118.
148, & 1, effective July 1, 2000,
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48-101 MONOPOLIES AND TRADE PRACTICES

JUDICIAL DECISIONS

Retroactivity.

Retroactive application of 4 statute is not
allowed unless there is clear legislative intent
to that effect; the language of the Idaho Com-
petition Act indicates that it does not apply

Indus.,
(2006).

Decisions Unner Prior Law
Anarysis

Application.

Attorney fees.

Concerted action.
Conspiracy.

Construction of federal antitrust act.
Contract illegal under federal law.
Deceptive use of names.
Elements.

—Control of market.
—Intent.

Exclusive agency contracts.
Fair market value.
Geographical terms.

Tllegal practices.

In general.

Insufficient evidence.
Labor combinations.
Municipal corporations.
Necessary allegations.

Per se violation.

Proof of damages.

Sale of services,

Sales below cost.
Sufficiency of complaint.
Sufficient to convict.
Unfair competition.

Application.

This section addresses only conspiracies or
other combinations in restraint of trade. Pope
v. Intermountain Gas Co., 103 Idaho 217, 646
P.2d 988 (1982).

Because this section specifically addresses
the subject of attorney fees in cases brought
under the antitrust law, it was more specific
than § 12-120(3), and was controlling in an
action arising from a reimbursement agree-
ment regarding sale of prescription drugs to
health insurer's subscribers. K. Hefner, Inc. v.
Caremark, Inc., 128 Idaho 726, 918 P.2d 595

Concerted Action.

Idshn '151. 528 P.2d 1286 (1974).

Conspiracy.

(1996). effect, arts of employer. Udelavite v. Id
Junk House, 46 Idaho 441, 268 P. 15 (18
Attorney Fees. An internal division of a corporation

The peculiar nature of a legal malpractice
action requires the action to proceed as a suit
within a suit; therefore, an award of attorney
fees pursuant to the underlying antitrust ac-
tion constitutes a part of the measure of
damages in the malpractice case and must be
submitted as part of the proof of damages
under the antitrust claim; it is not sufficient
to file a post-trial affidavit of costs and fees

Idaho 217, 646 P.2d 988 (1982).

retroactively to permit the recovery of dums,
ages based upon conduct that occurred before!
its effective date. State v. Daicel Ch
Ltd., 141 Idaho 102, 106 P3d

under Idaho R. Civ. P. 54(d), Fitegerald
Wallker, 121 Idaho 589, 826 E.2d 1301 {19

Concerted action is not necessary to have &g
violation of this section, Twin Falls Furm &3
City Dist,, Inc. v. D & B Supply Co,, Inc, BE .

Employer and his employees were held g
guilty of conspiracy to drive competitor ouk
business, since nots of employees were,

incapable of conspiring with that corporation
since they are one and the sama, and | il
plurality of actors required for cousplmﬂ |
absent. Pope v. Intermountain Gas Co, 103

Since a conspiracy requires thé agream
of at least two individuals, a finding of o
spiracy against one defendant cannot be
held where the other alleged conspirators &r

tried and absolved of participation in the
g eame proceeding. Pope v, Intermountain Gas
ﬂu.i 103 Idaho 217, 646 P.2d 988 (1982).

4 Power suppher 's antitrust claims failed be-
tausea conspiracy among power company, its
officers, directors, and agents did not provide
¥ ‘the pred.icate for a successful antitrust claim
iinder the statutes of Idaho. Afton Energy,
§ Tne. v. Idaho Power Co., 122 Idaho 333, 834
R2d 850 (1992).
£ The federal.courts have placed a “gloss” on
the contract element of the federal statute
fequiring also that there be a “unity of pur-
. puie” hotween the contracting parties to vio-
¢ late the antitrust laws. This element is also
requirement of this section. K. Hefner, Inc. v.
Eﬂ;’gma.l‘k Ine., 128 Idaho 726, 918 P.2d 595

1896),

Clmsl:ruction of Federal Antitrust Act.

%, Afederal district court was not required, in
b detormining whether the Idaho statute ap-
¢ plied to municipal corporations, to follow con-
i otruction given to the federal antitrust act by
% the United Stutes supreme court, on the
g‘ruuml that the state legislature, in enacting
¥ tho statute, intended to adopt the construc-

tion previously given the federal act by the
t - United States supreme court. Wileox v. City of
Tdaho Falls, 23 F. Supp. 626 (D. Idaho 1938).

Contract Nlegal under Federal Law.

* Contract concerning exhibition of motion
# ‘picture films, which was illegal under Sher-
L man Antitrust Act, 15 U.S.C.S. § 1 et seq.,
~eould not be enforced in action for damages.
TFox Film Corp. v. Tri-State Theatres, 51 Idaho
3 135 6 P.2d 135 (1931).

ﬂlceptwe Use of Names.
; Where a complaint alleged that the use of
!.I:a name “United American Benefit Associa-
o b-tion, Inc.” by the defendant was deceptively
H- Eimilar to the name “American Home Benefit
‘Association, Inc.” used by the plaintiff, and
Jnlleged that the general public was misled
trind deseived, and that much embarrsssment
and iu:unvun.ienca had been suffered by the
b plaintiff as a result of the similarity of the
{ numes, the complaint was not demurrable on
8 ground that the plaintiff could not claim
lusive right to the use of the word “Amer-
can” for the reason that it was broadly geo-
‘graphical. American Home Benefit Ass'n v.
i United Am. Benefit Ass'n, 63 Idaho 754, 125
B P2d 1010 (1942).
+ The specific intent and d probabil-
requiremnents of attempted monopolization
o fulfilled when it is shown that (1) an
{ntity possesses monopoly power, (2) that
‘nunbpuly power has been employed so that
netunl restraint on trade has been accom-
'iia'hnd and (3) the restraint has been ob-
ined in an additional market within the
giistribution chain of the relevant product.
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Pope v. Intermountain Gas Co., 103
217, 646 P.2d 988 (1982).

Elements.

The basic elements necessary to pri
charge of attempted monopoly under t
tion are: (1) a specific intent by the def
to monopolize, and (2) overt acts by the
dant which create a dangerous prol
that the intended monopoly will be ac
Pope v. Intermountein Gas Co., 102
217, 646 P.2d 988 (1982).

The specific intent and dangerous p
ity requirements of attempted monopo
are fulfilled when it is shown that
entity possesses monopoly power, (
monopoly power has been employed
an actual restraint on trade has been
plished, and (3) the restraint has b
tained in an additional market wit!
distribution chain of the relevant
Pope v. Intermountain Gas Co., 10¢
217, 646 P.2d 988 (1982).

There are three essential elements j
private antitrust action: (1) a violatio
antitrust law, (2) direct injury to the j
from such violations, and (8) damag
tained by the plaintiff. Therefore, a fi1
a violation by itself does not resultin 1
Pope v. Intermountain Gas Co., 10t
217, 646 P.2d 988 (1982).

Injury arising out of a defendant'’s a
violation is an element of proofin esta}
civil liability under this section, sinc
to a person’s business is essential to t}
of action. Pope v. Intermountain Gas '
Idaho 217, 646 P.2d 988 (1982).

—Control of Market.

There is no set degree of percer
market power which must be posse
order for a defendant to be dangerou:
to achieving a monopoly. Rather, in
determine whether there is a dangero
ability that a monopoly will be achie
extent of market power must be eval
conjunction with prevailing marke
tions, as well as the business polic
performance of the defendant. Pope
mountain Gas Co., 103 Idaho 217, ¢
088 (1982).

‘Where even liberally construing the
defendant could have had not more
percent of the insulation market, and
of the highly competitive nature of the
involved, the claim of attempted n
had to fail. Pope v. Intermountain {
103 Idaho 217, 646 P.2d 988 (1982).

~—Intent.

Generally, since there is rarely ar
evidence of specific intent to monop:
existence ~may be  inferred
anticompetitive conduct of the de
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petition” and constituted a “fraud” which a  United Am. Benefit Ass'n, 63 Idaho 754, 155

STATUTORY NOTES
court of equity could lawfully prevent by in- P.2d 1010 (1942). y
junction, American Home Benefit Assm v Prior Laws. Compiler’s Notes.

_"an:ler § 48-103, which comprised 1911, The term “this act” in the introductory

th. 215, § 8, p. 688; reen. C.L. 107:3; C.S., paragraph refers to S.L. 2000, ch. 148, which

i'oﬂhﬁaﬂ; ICA.§ 47-103,'was repealed by 8.L.  is compiled as §§ 18-7803 and 48-101 to 48.
Am. Jur. — 54 Am. Jur. 2d, Monopolies, ployee's violation of antitrust laws. 2000, ch. 148, § 1, effective July 1, 2000. na.

Restraints of Trade, and Unfair Trade Prac- A.L.R.3d 1355, il ]

tices, § 668 et seq. ) ) Enforceability, insofar as restrictions wo 1148-104. Unreasonable restraint of trade or commerce. — A con-
54A Am, Jur. 2d, Monopolies, Restraints of  be reasonable, of contract vontaining uns .{'T_“tu combination, or conspiracy between two (2) or more persons in

Trade, and Unfair Trade Practices, §§ 776, sonable restrictions on competition. 4 . X
1012 et seq. ALR.3d 397. unreasonable restraint of Idaho commerce is unlawful.
%ﬁ{ary

C.J.S. — 58 C.J.S., Monopolies, § 1 et seq. Right of retail buyer of price-fixed prodl
A.L.R. — Right of corporation to indemnity  to sue manufacturer on state antitrust claim( 3
for civil or criminal liability incurred by em- 35 A.L.R.6th 245. i %C., § 48-104, as added by 2000, ch. 148,
. 3T,

RESEARCH REFERENCES

48-102. Legislative findings, purpose, interpretation and scopg
of chapter. — (1) The Idaho legislature finds that fair competition 1}
fundamental to the free market system. The unrestrained interaction,q
competitive forces will yield the best allocation of Idaho’s economic raf
sources, the lowest prices, the highest quality, and the greatest materi
progress, while at the same time providing an environment conducive to

STATUTORY NOTES

Prior Laws. § 2634;1.C.A., § 47-104, was repealed by S.I.
® Former § 48-104, which comprised 1911, 2000, ch. 148, § 1, effective July 1, 2000.

.fn 216, § 4, p. 688; reen. C.L. 107:4; C.S.,

preservation of our democratic and social institutions. : JUDICIAL DECISIONS
(2) The purpose of this chapter is to maintain and promote economi ANALYSIS
competition in Idaho commerce, to provide the benefits of that competiti
to consumers and businesses in the state, and to establish efficient an
economical procedures to accomplish these purposes and policies. :
(3) The provisions of this chapter shall be construed in harmony Wi -
Rigging. purpose to drive another out of business,

federal judicial interpretations of comparable federal antitrust statutes angd
consistent with this chapter’s purposes, as set forth in subsection (2) of
section.

(4) This chapter applies to conduct proscribed herein that affects Id
commerce.

Becnuse an agreement not to bid at a sale of reflecting the notion that unfair competition
nty-owned land at public auction consti-  laws were enacted to protect competition, not
illegal bid rigging under this section competitors, This section strikes the balance

4id § 1 of the Sherman Act, 15 US.CS. § 1,  between free competition and fair compotition
§iit ogreement was unenforcenble, and a ju- by offering relief only where a company can
8 award of damages for breach of the agree-  show a compstitor's intent to drive the com-
t was overturned. Pines Grazing Ass'n v, pany out of business, rather than simply an

M

History. o dosoph Ranch, LLC, 161 Idaho 924, jngent to compete, Wesco Autobody Supply,
LC., § 48-102, as added by 2000, ch. 148, P3d 1136 (2011), Inc. v. Ernest, 149 Idnho 881, 243 P.3d 1069
§ 3, p. 377, s (2010).
his section requires a claimant to show a
STATUTORY NOTES :
$,48-105. Monopolies. — Tt i 1 i -
Prior Laws. § 2532, L.C.A, § 47-102, was repealed by SI8 - p s unlawful to monopolize, attempt to mo

Former § 48-102, which comprised 1911, 2000, ch. 148, § 1, effective July 1, 2000; Opolize, or combine or conspire to monapolize any line of Tdaho commerce.

ch. 215, § 2, p. 689; reen. C.L. 107:2; C.S,,
Hsiory.
IC., §

8-105, as added by 2000, ch, 148,

48-103. Definitions. — As used in this act:
(1) “Idaho commerce” means any economic activity occurring wholl

partly within the state of Idaho, or which affects economic activity wi STATUTORY NOTES
the state of Idaho. b (
(2) “Person” means any natural person, corporation, partnership, trusy or Laws, § 2535;1.C.A., § 47-105, was repealed by S.L.

‘Former § 48-105, which comprised 1911, 2000, ch. 148, § 1, effective July 1, 2000.

association, or any other legal or commercial entity. il:215, § 5, p. 688; reen. C.L. 107:5; C.S..

Hllséo,rsg T i 43«1.03. Acquisitions that substantially lessen competition. —
§ 3, p. 377, 1) It is unlawful for a person to acquire, directly or indirectly, the whole or
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any part of the stock, share capital, or other equity interest or the whole ot
any part of the assets of, another person engaged in Jdaho commerce, Wheré!
the effect of such acquisition may be substantially to lessen cumpatitidn'_ﬁ
to tend to create a monopoly of any line of Idaho commerce. i

(2) This section shall not apply to persons purchasing the stock or othel
equity interest of another person solely for investment and not using thos
assets by voting or otherwise to bring about, or attempt to bring about, thé
substantial lessening of competition. Nothing contained in this section shall
prevent a person engaged in Idaho commerce from causing the formatior dff
subsidiary corporations or other business organizations, or from owning afl
holding all or a part of the stock or equity interest of such subsidi
corporations or other business organizations.

' .pecessa.ry contracts and agreements to effect such purposes. However, suct
‘Bssociations must conform to the requirements of chapter 26, title 22, Idahc
#Code, or alternatively satisfy the following requirements:
“(a) Operate for the mutual benefit of the members thereof, as producers;
(b) Not deal in the products of nonmembers to an amount greater in value
i than such as are handled by it for members; and
~ (¢) Conform to one (1) or both of the following:
v () That no member of the association is allowed more than one (1) vote
» because of the amount of stock or membership capital he may own
i therein; or
B (i) That the association does not pay dividends on stock or membership
capital in excess of eight percent (8%) per annum.

History. ¥
s %C,, 37%8-106, as added by 2000, ch. 148, C., § 48-107, as added by 2000, ch. 148,
. D. 377. , P 877; am. 2011, ch. 244, § 1, p. 656.
STA’ RY NOTE! '
TUTORY NOTES f J STATUTORY NOTES
Prior Laws. § 2536; LU.A,§ 47-106, was repealed by ST L. .
Former § 48-106, which comprised 1911, 2000, ch. 148, § 1, effective July 1, 2000, 8 focior Laves, Compiler’s Notes.

ch. 215, § 6, p. 688; reen. C.L. 107:6; C.S., i oipg o, 18107, which comprised 1911, The torm “this nct” in paragraph (1Xd)

] 0. 2165, § 7, p, 688; reen. C.L. 107:7; C.S,, fers (o S.L. 200 Pt :
- . . , B2607: 0.0, § 47-107, was ropoaled bySLL. g g6 18.7805 and 48.101 to dh11p, T
48-107. Exempt activities. — (1) No provision of this chapter shall b4 22000, ch. 148, § 1, effective July 1, 2000, :
i

construed to prohibit: Amendments. Effective Dates.
(a) Activities that are exempt from the operation of the federal antitrusf Thi!Zl_Jll amendment, by ch, 244, added “or Section 2 of S.L. 2011, ch. 244 declared an
laws. t'-“'::?]:ﬂgasatﬁzfyf zlh;e foilrovl;ing require- nmej‘:;lancy retroactively to July 1, 2000. Ap-
(b) Activities required or affirmatively approved by any statite of Phi.nﬁulmec?ilnn(()Z) aﬁdlgd;e; ;ﬁ?gr‘lfﬁg WAzl T, 2011,
state or of the United States or by a regulatory agency of this state orf #) through (2)(c).
the United States duly acting under any constitutional or statutof
authority vesting the agency with such power. v
(c) Activities of a municipality or its officers or employees acting i licability,
official capacity, to the extent that those activities are anthorized
directed by state law. vl
(d) The existence of, or membership in, organizations instituted for t
purpose of mutual help and not having capital stock or conducted for
profit; nor shall the provisions of this act forbid or restrain individ
members of such organizations from lawfully carrying out legitimatg
objectives of the organization.
(e) Activities of any labor organization, individual members of the la
organization, or group of labor organizations, of any employer or grou
employers, or of any groups of employees, if these activities are direc
predominantly to labor objectives which are permitted under the law
this state or of the United States. .
(2) Persons engaged in the production of agricultural products may 406
together in associations, corporate or otherwise, with or without capitil
stock, in collectively processing, preparing for market, handling and mag
keting the products of these persons, to the extent permitted under the la
of this state or of the United States. These associations may have markets
agencies in common and such associations and their members may make

JUDICIAL DECISIONS

t . exemption from the Idsho competition act;
: ‘regula?mg.th.e collection of solid waste since § 50-344 dees not conflict with granting
lkun.lts city limits, a municipality is exer-  exclusive solid waste collection franchisas,
g its police power function under Idaho  this exercise is valid, Plummer v. City of
st Art. XI1, § 2, and, under paragraph Fruitland, 189 Idaho 810, 87 P.3d 297 (2004).

: '43-108. Civil actions and settlements by the attorney general, —
l1) Whenever the attorney general has reason to believe that any person is
ngaging, has engaged, or is about to engage in any act or practice declared
inlawful by this chapter, the attorney general may bring an action in the
jiime of the state against that person:

iy i(d) 'Ib obtain a declaratory judgment that the act or practice violates the
guprovisions of this chapter;

8 (b) To enjoin any act or practice that violates the provisions of this
'_.-' iehapter by issuance of a temporary restraining order or preliminary or
_.eEIlanent injunction, without bond, upon the giving of appropriate
notice;

#(c) To recover on behalf of the state and its agencies actual damages or
*testitution;
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(d) To recover civil penalties of up to fifty thousand dollars ($50,000) perd
violation of section 48-104 or 48-105, Idaho Code, or any injunction
Judgment or consent order issued or entered into pursuant to this chaptér
and reasonable expenses, investigative costs and attorney’s fees; and :
(e) To obtain an order requiring divestiture of any assets: 1

(i) Acquired in violation of section 48-106, Idaho Code, to the extent]

determined necessary by the district court to avoid the creation ofi

109, Idaho Code, the attorney general may accept a consent decree -
f1espect to any act or practice alleged to be a violation of this chapter.
qaent decree may include a stipulation for the payment of civil penal
ie attorney general’s reasonable expenses, investigative costs and ai
1eY's fees, an agreement to pay damages or to allow for restitution of mo
perty or other things received in connection with a violation of
thapter, and agreed to injunctive provisions. Before any consent de
monopoly or any likely substantial lessening of competition resultin thtered into pursuant to this section is effective, it must be approved by
from such transaction found violative of section 48-1086, Idaho Code; ick court and an entry made in the district court in the manner requ
(ii) To restore competition in any line of Idaho commerce which 3 'making an entry of judgment. If the consent decree submitted to
been eliminated by a violation of section 48-105, Idaho Code. ¢ fourt is to settle an action brought under subsection (2) of this section, ne
(2) The attorney general also tay bring a civil action in the name of il 0f the proposed settlement shall be given in such manner as the e
state, as parens patriae on behalf of persons residing in this state, to secur) irects. Once court approval is received, any breach of the conditions of
monetary relief as provided under this chapter for injury directly. m_ilent decree shall be treated as a violation of a court order, and shal
indirectly sustained by those persons because of any violation of sectio § biject to all penalties provided by law for violation of court ord
48-104 or 48-105, Idaho Code, in accordance with the following provi fiiicluding the penalties set forth in section 48-111, Idaho Code.
(a) The district court shall award the attorney general as monetary re 2'(4) The attorney general may proceed under any antitrust laws in
the total damages sustained for violations of seclivn 48-104 or 48-1054 eral courts on behalf of this state or any of its political subdivision:
Idaho Code, and the cost of suit, including a reasonable attorney’s fee. [T encies.
court shall increase any damage recovery to an amount not in excess o
three (3) times the damages sustained if the court finds that the viola
at issue constituted a per se violation of section 48-104, Idaho Code, or
intentional violation of section 48-105, Idaho Code. The court shall

ory.
0., § 48-108, as added by 2000, ch. 148,
B 377,

exclude from the amount of monetary relief awarded in such action ! STATUTORY NOTES
amount which duplicates amounts which have been awarded for the sa 1 -T;m Reforences § 9538;LC.AL § 47-108 ddedb
- = , £ . ; LCA, -108, was repealed by
injury already or which are allocable to pfersons'who have excluded the mey general, § 67-1401 et seq. 2000, ch. 148, § 1, effective July 1, 2000
claims pursuant to subsection (2)(c) of this section. e—

Compiler’s Notes.

(b) In any action brought under this section, the attorney general shall, -‘.j' or Laws. The term “this act” in paragraph (2)(c
such times, in such manner, and with such content as the district court 191'§ §8 45-105,_Which comprised 1911,  firs to 8.1, 2000, ch. 148, which is compile
may direct, cause notice of the parens patriae action to be given bf *3 5 p. 688; reen. CL. 107:8; C.S,,  §§ 18-7803 and 48-101 to 48-118,
publication. If the court finds that notice given solely by publication woul
deny due process of law to any person, the court shall direct the attornéy]
general to give such notice as may be required by due process of law.. )
(c) Any person on whose behalf an action is brought under this sécti
may elect to exclude from such adjudication the portion of the attorn
general’s claim for monetary relief attributable to him by filing notice
such election with the court within the time period specified in the noti
of such action given to the persons to be benefited by the action. Anyf
person failing to give such notice shall be barred during the pendeniy i
such action from commencing an action in his or her own name for
injury alleged in such action and the final judgment in such action sh 1
be res judicata as to any claim which could be brought by such persd
under this act based on the facts alleged or proven in such action.
(d) All damages shall be distributed in such a manner that will affo '_
each person a reasonable opportunity to secure his appropriate portiong
the net monetary relief. !
(8) In lieu of instigating or continuing an action or proceeding, or:id
conclude an investigation commenced or contemplated under section: 482

48-109.  Civil investigations, — (1) Whenever the attorney gene
48 reason to believe that a person is engaging or has engaged in any ac
ractice declared unlawful by this chapter, he may, prior to the institutior
civil proceeding thereon, execute in writing and eause to be served u
iy person who is believed to have information, documentary material
sical evidence relevant to a civil investigation, a written civil investi
ve demand requiring that person to appear and give oral testimony, un
ath, concerning documentary material or information, or to prod
evant documentary material or physical evidence for examination, a
agonable time and place as may be stated in the i nvestigative demand
furnish any combination thereof, concerning the conduct of any Ide
mimerce that is the subject matter of the investigation. The return dat:
vil investigative demand shall be not less than thirty (30) days af
ice of the demand.
i(2) To accomplish the objectives and to carry out the duties prescribed
sthapter, the attorney general may also issue subpoenas to any pers
id conduct hearings in aid of any investigation or inquiry.
#(3)(a) The scope of any civil investigative demand or subpoena shall
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consistent with the scope of discovery as provided for by tule 26(b _‘. fitde

Idaho rules of civil procedure.
(b) Any person who is not the subject of investigation shall be reimburét
the reasonable expenses of complying with a civil investigative demandid]
subpoena. ek
(4) At any time before the return date specified in a civil investiga
demand, or within thirty (30) days after the demand has been serveg
whichever period is later, a petition to extend the return date; or to modif
or set aside the demand, stating good cause, may be filed in the district co\l
of the county where the person served with the demand resides or hasiil
principal place of business or in the district court in Ada county. - 14

(5) Any person who in good faith complies with a subpoena or inves!
tive demand issued under this section shall be immune from criminal or &
liability for such compliance, so long as such person has complied with "" - %
express contractual obligation to notify a third party of the civil investig .50, 37, -110, as added by 2000, ch. 148,
tive demand or subpoena. 1lag ;

(6) Except as provided in subsection (7) of this section, any procedufg
testimony taken, or material produced under this section shall be ke J
confidential by the attorney general before bringing an action agai iUrors References, ch. 215, § 10, p. 688; compiled and reen. C.L.
person under this chapter for the violation under investigation unlé g omey general, § 67-1401 et seq. 107:1?; C.S., § 2640; L.C.A, § 47-110, was
confidentiality is waived by the person whose testimony is disclosed, o Laws, o . . 33’; le%(;’gos'h 2000, ch. 148, § 1, effective
waived by the person who produced to the attorney general or his desig er § 48-110, which comprised 1911, T
the material being disclosed, or the disclosure is authorized by court orddis

ing the person to comply with the subpoena or civil investigative
idemand issued by the attorney general.
_’(21 The court shall award the prevailing party reasonable expenses and
fitorney’s fees incurred in obtaining or resisting an order under this section
1 gth_a court finds that the attorney general’s request for an order under this
tction or a person’s resistance to obeying any subpoena or investigative
emand, was without a reasonable basis in fact or law.
.(8) Disobedience of any order entered under the provisions of this section
_&ll be treated as a violation of a court order, and subject the offending
Person to all penalties provided by law for violations of court orders,
uding the payment of civil penalties of not more than ten thousand
n;_ln.ra ($10,000).

STATUTORY NOTES

48-111. Violation of court orders and consent decrees — Penal-

Any person who violates the terms of a consent order entered into
anll‘; to section 48-108, Idaho Code, or any other judgment or final order
red into under the provisions of this chapter, shall forfeit and pay a civil
alty of not more than fifty thousand dollars ($50,000) for each violation,
amount of the penalty to be determined by the district court issuing the
ggment or order, or approving the consent decree.

employed by this state, the United States, or any other state, if,
disclosure, the receiving official agrees in writing to comply with
confidentiality provisions of this section and the attorney general or
designee has determined prior to making such disclosure that disclos
the receiving person is reasonably necessary to permit proper enforceriei
of the antitrust laws of the United States or any state.

(8) The attorney general or his designee may exclude from the pla
any examination under this section any person, except the person
examined and that person’s counsel. ;

e

RIIC, § 48-111, as added by 2000, ch. 148,
:8, p. 377.

& STATUTORY NOTES

History. Prior Law.

s R SS10% fas aided by 2000, ch. 148 Bormes § 46111, which comprised 1911, 5000, ch 1in.s 1 ot repedledby S.L.

g - -111, L. s , ch. 9 . Ve . , 2000,

§ 3,p.377 81216,§ 11, p. 688; reen. C.L. 107:11; C.S., bstive:July 1, 2000

STATUTORY NOTES s . . .

48-112, .Ad_dltlonal relief of distriet court authorized. — When the
Cross References. ch. 215, § 9, p. 688; reen. C.L. 107:5; prevails in any action brought under section 48-108, Idaho Code, the
Attorney general, § 67-1401 et seq. § 2539;1.C.A., § 47-108, was ropeale shall award reasonable costs and attorney’s fees to the attorney

2000, ch. 148, § 1, effective July 1, 2 fieneral. In addition, the court may:

(1) Make orders or judgments as necessary to prevent the use or employ-

lent by a person of any act or practice declared unlawful by this act;

(2] Make orders or judgments as necessary to compensate persons for
ages sustained or to provide for restitution to persons of money,

p?rty or other things received from persons in connection with a violation

Uiithis chapter;

Prior Laws.
Former § 48-109, which comprised 1911,

48-110. Failure to obey civil investigative demand or subpo
— (1) If any person fails or refuses to obey any subpoena or civil iny
gative demand issued by the attorney general, the attorney general nig
after notice, apply to the district court and, after a hearing, request an ortél
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.ﬂhapter shall be remitted to the consumer protection account [consumer
protection fund]. Such costs and fees deposited into the consumer protection
gaceount [consumer protection fund] under this chapter shall be treated as
temccnunt receipts and may be expended pursuant to interaccount
Dp‘mpriation and shall be used for the furtherance of the attorney general’s
_u!n_es and activities under this chapter. All penalties recovered under
Bection 48-108(1)(d), 48-110 or 48-111, Idaho Code, or actual damages or

(3) Appoint a receiver to oversee assets or order sequestration of assets
whenever it appears that the defendant threatens or is about to remové
conceal or dispose of property to the damage of persons to whom restorati
would be made under this section and assess the expenses of a mas
receiver or escrow agent against the defendant; and

(4) Grant other appropriate relief.

History. oatituti .

1.C.,§ 48-112, as added by 2000, ch. 148, prestitution recovered under section 48-108(1)(c), Idaho Code, shall be
§ 3, p. 377. Fremitted to the general fund.

STATUTORY NOTES | ory.
o FLC, § 48-114, as added by 2000, ch. 148,

Cross References. § 2542;1.C.A., § 47-112, was repealed by 8 1 fS, P377.

Attorney general, § 67-1401 et seq. 2000, ch. 148, § 1, effective July 1, 2000, il

Compiler’s Notes. b STATUTORY NOTES

Prior Laws. The term “this act” at the end of sub R

Former § 48-112, which comprised 1911, (1) refers to S.L. 2000, ch. 148, which itFoss References. Compiler’s Notes
ch. 215, § 12, p. 688; reen. C.L. 107:12; C.8., compiled as §§ 18-7803 and 48-101 to 48- 13:“31'319[}}83:&61‘31, § 67-1401 et seq. The bracketed in.sertions T —

< %  veneral fund, § 67-1205. first sentence and near the beginning of the
48-113. Private causes of action. — (1) Any person injured directly.o; "Prior Laws. second sentence wern ndded by the compiler

E'Brmi:r § 48-114, which comprised 1911, % €orrect the name of the referenced fund.
- 216, § 14, p. 688; reen. C.L. 107:14; C.8., See § 48-606.

2644; L.C.A., § 47-114, was repealed by S.L.

h. 148, § 1, effective July 1, 2000.

threatened with direct injury by reason of anything prohibited by thif
chapter, may bring an action for injunctive relief, damages, and, as detet
mined by the court, reasonable costs and attorney’s fees. The court shall
exclude from the amount of monetary relief awarded to a plaintiff under;
section any amount which duplicates amounts allocable to sny other act
or potential plaintiff including, without limitation, potential claims by t g
attorney general on behalf of indireet purchasers for the same conduct i
injury. T

(2) If the district court finds that the violation at issue constituted a
se violation of section 48-104, Idaho Code, or an intentional violati
section 48-105, Idaho Code, it shall increase the recovery to an amoun
in excess of three (3) times the damages sustained.

| 48-115. Statute of limitations. — (1) Any action brought by the
{ lfpljney general pursuant to this chapter is barred if it is not commenced
thin four (4) years after the cause of action acerues.

(2) Any other action brought pursuant to this chapter is barred if it is not
mmenced within four (4) years after the cause of action accrues, or within
Une |[‘l) year after the conclusion of an action brought by the state pursuant
this chapter based in whole or in part on any matter complained of in the
bsequent action, whichever is the latter.

| (3) The foregoing statute of limitations shall be tolled during any period

History. i . .
1O % 48113, as added by 2000, ch. 148, I;l the defendant in any action fraudulently concealed the events upon
§ 3, p. 377. . ithich the cause of action is based.
STATUTORY NOTES distory,
LC, 37?,3‘115' as added by 2000, ch. 148,
Cross References. ch. 215, § 13, p. 688; reen. C.L. 107:13; S
Attorney general, § 67-1401 et seq. § 2543;1.C.A., § 47-113, was repenlad by S8
. 2000, ch. 148, § 1, effective July 1, 20001;, STATUTORY NOTES
Prior Laws. ' h kK
Former § 48-113, which comprised 1911, ;oIR8 |
A ; An::f:egt:;ﬁ'g 671401 ot gh. 215, § 15, p. 688; reen. C.L. 107:15; C.S.,
: 5 3 = et seq. 2545;1.CA., § 47-115, was repealed by 8.L.
RESEARCH REFERENCES IBribe Las, 2000, ch. 148, § 1, effective July 1, 2000,

Former § 48-115, which comprised 1911,

i

48-116. Action not barred because it affects interstate or foreign
‘mmerce. — No action under this chapter shall be barred on the ground
at the activity or conduct complained of in any way affects or involves
tnrsl.nte or foreign commerce.

AL.R. — Right of retail buyer of price-fixed o
product to sue manufacturer on state anti- "
trust claim, 35 A L.R.6th 245,

48-114. Awards to the attorney general — Use of moneys. —;
costs and fees recovered by the attorney general under the terms of t
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History. ‘o CHAPTER 2
IC., § 48-116, as added by 2000, ch. 148, !
§ 3, p. 377. ANTI-PRICE DISCRIMINATION ACT
STATUTORY NOTES ; b szcTioN. SECTION.
gl 48-201, Definitions, receipt of discr
L § 2546;1.C.A., § 47-116, was repealed by 51t 48-202. Discrimination unlawful —lDiﬂ‘umn— hibited.
Prior Laws. h. 148 i 1, 2000, tinls — Customer selection —  48-209. Cooperative associatic
q N . 148, § 1, effective July 1, L8 B 0 8 n ape $50C]
O Whmh(;l}_.mgg’;ﬁ%-lglsl, 2000, b §he I) 4 Price changes — Rebutting  48-204, Rights of persons inj
ch. 215, § 16, p. 688; reen. C.L. 107:16; C.S,, Y prima facie case — Commis- tions of act,

sions or brokernges prohibited 48205, Title of act.

48-117. Service of notice. — Service of any notice, civil investigativé & — Customar it . o200 Somaabiaey

demand, or subpoena under this chapter shall be' made perspnally W‘lﬂ:!lﬂ; :
this state, but if personal service cannot be obta.med., substlt.uted ser;lcz 3
may be made by mailing service by registered or certified Pla-ll to th:h &st r
known place of business, residence, or abode of the person within or without 3
this state.

5 48-201. Definitions. — The following terms for the purpose
are hereby defined as follows:

i (a) “Person” means the plural aswell as the singular and shal

individual, partnership, association, a joint stock company, bu:

and an incorporated as well as an unincorporated organization

History. A0 . () The term “price” as used herein shall mean the net price t
LC., § 48-117, as added by 2000, ch. 148, - deduction of all discounts, rebates or other price concessi
§ 8, p. 377. allowed by the seller,
STATUTORY NOTES § ,(©) The term “commerce” means trade or commerce within th
T
Prior Laws. C.L. 107:17; C.8.,, § 2547; L.C.A,, § 47T-117§ E History.

11937, ch. 229 . 406,
Former § 48-117, which comprised 1911, was repealed by S.I. 2000, ch. 148, § 1 ¥ ch. 229, § 1, p. 406

ch. 215, 8§ 17, 18, p. 688; compiled and reen.  effective July 1, 2000.

f:
g STATUTORY NOTES

48-118. Venue. — Any action, application, or motion brought. l?y &?
attorney general against a person under this cha}:)ter may be fﬁled 'mcﬁmj:
district court of the county in which the person‘remdes or has his prin !
place of business, or with consent of the parties, may bgdblioug}_lt]:.:w 29
L . If the person does not reside in or ave 4 . )
?;;?f;af;?;eogfggzﬁsg:;i;y this statI;, the pleading may be brought in an & S Insufficient Evidence, R WS

merﬁ hl.he plaintiff makers of promissory  substantially lessened compatit
- urt in this state. n0tes to the defendant oil compnny failed to  to creato a monopoly in faver o
district co Lprave by a preponderance of the evidence that pany, the Idaho Antitrust Law a

mpiler's Notes. paragraph refers to S.L. 1037, ¢
E2The term “this act” in the introductory  is compiled as §§ 48.201 to 48-
o

( JUDICIAL DECISIONS

Histo 3 E jlag;;emcn;. I;]cl.wcen the parties, \;he:!hly ter were not applicable. Polla
TY. 3 ¢ makers of the notes would provide their Christensen, 103 Idaho 110, ¢
LC., § 48-118, as added by 2000, ch. 148, ; nd to build & gas station. and sell the oil (1980,
§ 3, p. 377. | mpuny's gasoline products, was an illegal
RY NOTES 52 — . . .
STATUTO! ! £ 48-202. Discrimination unlawful — Differentials —
ch. 197, § 1, p. 421, was repealed by SL.| t8election — Price changes — Rebutting prima facie case —
Prior Laws. ' i s :

Former § 48-118, which comprised 1951, 2000, ch. 148, § 1, effective July 1, 2000, l,!iuns or brakerages prohibited — Customer discriminati

ceipt of discrimination prohibited. — (a) It shall be unlawj
-Rerson engaged in commerce, in the course of such commerce, eith
Lor .indirectly, to discriminate in price between different pur
‘tommodities of like grade and quality or to diseriminate in pric

48-119. Purpose of extension to distributors of publications. [Re-!
pealed.] I

STATUTORY NOTES ¢ different sections, communities or cities or portions thereof o;

b o el { Edifferent locations in such sections, communities, cities or portio

. 197, § 2, p. 421, was repealed by 5.L. 20003 i this state, where the effect f such discriminati be sut

's Notes. , 82, v ; ect of such discriminations may be su
Cgll'l‘;.ilz;ﬂse:c:ion? Which comprised 1951, ch. ch. 148, § 1, cffoctive July 1, 2000. d :

: ' lessen competition or tend to create a monopoly in any line of ¢
W0t to injure, destroy, or prevent competition with any person w

i




