Legislative Services Oflice
Idaho State Legislature

Eric Milstead Serving Haho' s Glizen Legialafure
Director
MEMORANDUM
TO: Senators MARTIN, Souza, Jordan and,

Representatives WOOD, Wagoner, Chew
FROM: Elizabeth Bowen - Principal Legislative Drafting Attorney
DATE: April 02, 2020
SUBJECT: Temporary Rule

IDAPA 16.03.13 - Consumer-Directed Services - Adoption of Temporary Rule - Docket No.
16-0313-2001

We are forwarding this temporary rule to you for your information only. No analysis was done by
LSO. This rule is posted on our web site. If you have any questions, please call Elizabeth Bowen at the
Legislative Services Office at (208) 334-4845. Thank you.

Attachment: Temporary Rule

Kristin Ford, Manager Paul Headlee, Manager April Renfro, Manager Glenn Harris, Manager
Research & Legislation Budget & Policy Analysis Legislative Audits Information Technology
Statehouse, P.O. Box 83720 Tel: 208-334-2475

Boise, Idaho 83720-0054 www.legislature.idaho.gov



IDAPA 16 - DEPARTMENT OF HEALTH AND WELFARE
16.03.13 - CONSUMER-DIRECTED SERVICES
DOCKET NO. 16-0313-2001
NOTICE OF RULEMAKING — ADOPTION OF TEMPORARY RULE

EFFECTIVE DATE: The effective date of the temporary rule is March 13, 2020.

AUTHORITY: In compliance with Sections 67-5226, Idaho Code, notice is hereby given this agency has adopted a
temporary rule. The action is authorized pursuant to Section 56-202(b), Idaho Code.

DESCRIPTIVE SUMMARY: The following is the required finding and concise statement of its supporting reasons
for adopting a temporary rule:

This temporary rulemaking is being done in anticipation on increased demands for Medicaid services due to the
COVID-19 pandemic. These rule changes will allow Medicaid flexibility to ensure eligible participants receive
necessary services throughout the emergency.

TEMPORARY RULE JUSTIFICATION: Pursuant to Section 67-5226(1)(a), Idaho Code, the Governor has found
that temporary adoption of the rule is appropriate for the purpose of protecting public health, safety, or welfare.

FEE SUMMARY: Pursuant to Section 67-5226(2), the Governor has found that the fee or charge being imposed or
increased is justified and necessary to avoid immediate danger and the fee is described herein: N/A

ASSISTANCE ON TECHNICAL QUESTIONS: For assistance on technical questions concerning the temporary
rule, contact Michael Case at (208) 364-1878.

Dated this 26th day of March, 2020.

Tamara Prisock

DHW — Administrative Rules Unit
450 W. State Street — 10th Floor
P.O. Box 83720

Boise, ID 83720-0036

Phone: (208) 334-5564

Fax: (208) 334-6558

E-mail: dhwrules@dhw.idaho.gov

THE FOLLOWING IS THE TEMPORARY RULE FOR DOCKET NO. 16-0313-2001
(Only Those Sections With Amendments Are Shown.)
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009. CRIMINAL HISTORY AND BACKGROUND CHECK REQUIREMENTS.

01. Compliance With Department Criminal History Check. The fiscal employer agent must verify
that each support broker and community support worker, whose criminal history check has not been waived by the
participant, has complied with IDAPA 16.05.06, “Criminal History and Background Checks.” When a participant
chooses to waive the criminal history check requirement for a community support worker, the waiver must be
completed in accordance with Section 150 of these rules. Except. through the duration of the declared COVID-19

public health emergency, if each support broker and community support worker, whose criminal history check has not

been waived by the participant is unable to complete a criminal background check in accordance with the timeframes
set forth in IDAPA 16.05.06. then provider may allow newly hired direct care staff to begin rendering services prior

to completion of the criminal background check in accordance with the requirements specified by the Department in
a COVID-19 information release posted on the Department's website at https://healthandwelfare.idaho.gov/

Providers/Providers-Medicaid/InformationReleases/tabid/264/Default.aspx. 3-30-6A(3-13-20)T
02. Availability to Work or Provide Service. Participants, at their discretion, may review the

completed application and allow the community support worker to provide services on a provisional basis if no
disqualifying offenses listed in IDAPA 16.05.06, “Criminal History and Background Checks,” are disclosed.
(3-30-07)

03. Additional Criminal Convictions. Once criminal history clearances have been received, any
additional criminal convictions must be immediately reported by the worker to the participant and by the participant
to the Department. (3-30-07)

04. Notice of Pending Investigations or Charges. Once criminal history clearances have been
received, any charges or investigations for abuse, neglect or exploitation of any vulnerable adult or child, criminal
charges, or substantiated adult protection or child protection complaints, must be immediately reported by the worker
to the participant and by the participant to the Department. (3-30-07)

05. Providers Subject to Criminal History Check Requirements. A community support worker,
who has not had the requirement waived by the participant, and a support broker as defined in Section 010 of these
rules. (3-30-07)

(BREAK IN CONTINUITY OF SECTIONS)

135. SUPPORT BROKER REQUIREMENTS AND LIMITATIONS.

01. Initial Application to Become a Support Broker. Individuals interested in becoming a support
broker must complete the Department-approved application to document that they: (3-30-07)
a. Is eighteen (18) years of age or older; (3-30-07)
b. Has skills and knowledge typically gained by completing college courses or community classes or
workshops that count toward a degree in the human services field; and (3-30-07)
c. Has at least two (2) years verifiable experience with the target population and knowledge of
services and resources in the developmental disabilities field. (3-30-07)
02. Application Exam. Applicants that meet the minimum requirements outlined in this section will

receive training materials and resources to prepare for the application exam. Under Family-Directed Community
Supports (FDCS), children's support brokers must attend the initial training. Applicants must earn a score of seventy
percent (70%) or higher to pass. Applicants may take the exam up to three (3) times. After the third time, the
applicant will not be allowed to retest for twelve (12) months from the date of the last exam. Applicants who pass the
exam, and meet all other requirements outlined in these rules, will be eligible to enter into a provider agreement with
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the Department. Through the duration of the COVID-19 public health emergency, support brokers may begin

rendering services prior to completing the training requirements, provided that they complete the training
requirements within thirty (30) days of first rendering services, advise the participant or legal guardian that the

individual has not yet completed the applicable trainings, and comply with any other requirements specified by the
Department in a COVID-19 information release posted on the Department's website at https:/
healthandwelfare.idaho.gov/Providers/Providers-Medicaid/InformationR eleases/tabid/264/Default.aspx.

F111(3-13-20)T

03. Required Ongoing Training. All support brokers must document a minimum of twelve (12) hours
per year of ongoing, relevant training in the provision of support broker services. Up to six (6) hours of the required
twelve (12) hours may be obtained through independent self-study. The remaining hours must consist of classroom

training. (3-30-07)
04. Termination. The Department may terminate the provider agreement when the support broker:

(3-30-07)

a. Is no longer able to pass a criminal history background check as outlined in Section 009 of these

rules. (3-30-07)

b. Puts the health or safety of the participant at risk by failing to perform job duties as outlined in the

employment agreement. (3-30-07)

c. Does not receive and document the required ongoing training. (3-30-07)

05. Limitations. The support broker must not: (3-30-07)

a. Provide or be employed by an agency that provides paid community supports under Section 150 of

these rules to the same participant; and (3-30-07)

b. For Self-Directed Community Supports (SDCS), be the guardian, parent, spouse, payee, or

conservator of the participant, or have direct control over the participant’s choices. Additionally, the support broker
must not be in a position to both influence a participant's decision making and receive undue financial benefit from
the participant’s decisions. (7-1-11)

136. SUPPORT BROKER DUTIES AND RESPONSIBILITIES.

01. Support Broker Initial Documentation. Prior to beginning employment for the participant, the
support broker must complete the packet of information provided by the fiscal employer agent and submit it to the
fiscal employer agent. This packet must include documentation of: (3-30-07)

a. Support broker application approval by the Department; (3-30-07)

b. A completed criminal history check, including clearance in accordance with Section 009 of these
rules and IDAPA 16.05.06, “Criminal History and Background Checks”; and {3-30-6H(3-13-20)T

c. A completed employment agreement with the participant that identifies the specific tasks and

services that are required of the support broker. The employment agreement must include the negotiated hourly rate
for the support broker, and the type, frequency, and duration of services. The negotiated rate must not exceed the

maximum hourly rate for support broker services established by the Department. (3-30-07)

02. Required Support Broker Duties. Support broker services may include only a few required tasks

or may be provided as a comprehensive service package depending on the participant's needs and preferences. At a

minimum, the support broker must: (3-30-07)

a. Assist in facilitating the person-centered planning process as directed by the participant and
consistent with the rules in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits,” Sections 313, 316, and 317,

(7 1-16)
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b. Develop a written support and spending plan with the participant that includes the paid and unpaid
supports that the participant needs and wants, related risks identified with the participant's wants and preferences, and
a comprehensive risk plan for each potential risk that includes at least three (3) backup plans should a support fail.

This plan must be authorized by the Department; (3-29-12)
c. Assist the participant to monitor and review their budget; (3-30-07)
d. Submit documentation regarding the participant's satisfaction with identified supports as requested
by the Department; (3-30-07)
e. Participate with Department quality assurance measures, as requested; (3-30-07)
f. Assist the participant to complete the annual re-determination process as needed, including
updating (or extending through the duration of the declared COVID-19 public health emergency) the support and
spending plan and submitting it to the Department for authorization; 3-30-6A(3-13-20)T
g. Assist the participant, as needed, to meet the participant responsibilities outlined in Section 120 of
these rules and assist the participant, as needed, to protect their own health and safety; (7-1-11)
h. Complete the Department-approved criminal history check waiver form when a participant chooses

to waive the criminal history check requirement for a community support worker. Completion of this form requires
that the support broker provide education and counseling to the participant and their circle of support regarding the
risks of waiving a criminal history check and assist with detailing the rationale for waiving the criminal history check

and how health and safety will be protected; and (7-1-11)
i. Assist children enrolled in the Family-Directed Community Supports (FDCS) Option as they
transition to adult DD services. (7-1-11)
j- Sign the written support and spending plan as required in IDAPA 16.03.10, “Medicaid Enhanced
Plan Benefits,” Section 317. (7-1-16)
03. Additional Support Broker Duties. In addition to the required support broker duties, each support
broker must be able to provide the following services when requested by the participant: (3-30-07)
a. Assist the participant to develop and maintain a circle of support; (3-30-07)
b. Help the participant learn and implement the skills needed to recruit, hire, and monitor community
supports; (3-30-07)
c. Assist the participant to negotiate rates for paid community support workers; (3-30-07)
d. Maintain documentation of supports provided by each community support worker and participant's
satisfaction with these supports; (3-30-07)
e. Assist the participant to monitor community supports; (3-30-07)
f. Assist the participant to resolve employment-related problems; (7-1-16)

g. Assist the participant to identify and develop community resources to meet specific needs; and
(7-1-16)
h. Assist the participant in distributing the support and spending plan to community support workers
or vendors as described in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits,” Section 317. (7-1-16)
04. Termination of Support Broker Services. If a support broker decides to end services with a

participant, they must give the participant at least thirty (30) days’ written notice prior to terminating services. The
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support broker must assist the participant to identify a new support broker and provide the participant and new
support broker with a written service transition plan by the date of termination. The transition plan must include an
updated support and spending plan that reflects current supports being received, details about the existing community
support workers, and unmet needs. (3-30-07)

(BREAK IN CONTINUITY OF SECTIONS)

150. PAID COMMUNITY SUPPORT WORKER DUTIES AND RESPONSIBILITIES.

01. Initial Documentation. Prior to providing goods or services to the participant, the community
support worker must complete the packet of information provided by the fiscal employer agent and submit it to the
fiscal employer agent. When the community support worker will be providing services, this packet must include
documentation of: (3-30-07)

a. A completed criminal history check, including clearance in accordance with Section 009 of these
rules and IDAPA 16.05.06, “Criminal History and Background Checks,” or documentation that this requirement has
been waived by the participant. This documentation must be provided on a Department-approved form and include
the rationale for waiving the criminal history check and describe how health and safety will be ensured in lieu of a
completed criminal history check. Individuals listed on a state or federal provider exclusion list must not provide paid

supports; 3-36-6A(3-13-20)T

b. A completed employment agreement with the participant that specifically defines the type of
support being purchased, the negotiated rate, and the frequency and duration of the support to be provided. If the
community support worker is provided through an agency, the employment agreement must include the specific

individual who will provide the support and the agency's responsibility for tax-related obligations; (3-30-07)
c. Current state licensure or certification if identified support requires certification or licensure; and
(3-30-07)
d. A statement of qualifications to provide supports identified in the employment agreement.
(3-30-07)
02. Employment Agreement. The community support worker must deliver supports as defined in the
employment agreement. (3-30-07)
03. Documentation of Supports. The community support worker must track and document the time

required to perform the identified supports and accurately report the time on the time sheets provided by the
participant's fiscal employer agent or complete an invoice that reflects the type of support provided, the date the
support was provided, and the negotiated rate for the support provided, for submission to the participant's fiscal
employer agent. (3-30-07)

04. Time Sheets and Invoices. The community support worker must obtain the signature of the
participant or their legal representative on each completed timesheet or invoice prior to submitting the document to
the fiscal employer agent for payment. Time sheets or invoices that are not signed by the community support worker
and the participant or their legal representative will not be paid. (3-29-10)

(BREAK IN CONTINUITY OF SECTIONS)

190. INDIVIDUALIZED BUDGET.

The Department sets an individualized budget for each participant according to an individualized measurement of the
participant’s functional abilities, behavioral limitations, medical needs, and other individual factors related to the
participant’s assessed needs. Using these specific participant factors, the budget-setting methodology will correlate a
participant's characteristics with the participant's individualized budget amount, so participants with higher needs will
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be assigned a higher individualized budget amount. The participant must work within the identified budget and
acknowledge that they understand the budget figure is a fixed amount. (3-29-10)

01. Budget Amount Notification. The Department notifies each participant of their set budget amount
as part of the eligibility determination or annual redetermination process. The notification will include how the
participant may appeal the set budget amount. (3-29-12)

02. Anrntat Re-Evaluation of Adult Individualized Budgets. Individualized budgets will be re-
evaluated annuaty. At the request of the participant, the Department will also re-evaluate the set budget amount when
there are documented changes in the participant's condition that results in a need for services that meet medical
necessity criteria, and that is not reflected on the current inventory of individual needs. 3-29-12)(3-13-20)T

03. Arntat Re-Evaluation of Children’s Individualized Budgets. Individualized budgets will be re-
evaluated annuaHy. At the request of the participant, the Department will also re-evaluate the set budget amount when
there are documented changes that may support placement in a different budget category as identified in IDAPA
16.03.10, “Medicaid Enhanced Plan Benefits,” Section 527. 3-29-12)(3-13-20)T

(BREAK IN CONTINUITY OF SECTIONS)

301. FISCAL EMPLOYER AGENT DUTIES AND RESPONSIBILITIES: CONSUMER-DIRECTED
COMMUNITY SUPPORTS.

01. Federal Tax ID Requirement. The fiscal employer agent must obtain a separate Federal Employer
Identification Number (FEIN) specifically to file tax forms and to make tax payments on behalf of program
participants under Section 3504 of the Internal Revenue Code (26 USC 3504). In addition, the provider must:

(3-29-10)

a. Maintain copies of the participant’s FEIN, IRS FEIN notification letter, and Form SS-4 Request for

FEIN in the participant’s file. (3-29-10)
b. Retire participant's FEIN when the participant is no longer an employer under consumer-directed
community supports (CDCS). (7-1-11)
02. Requirement to Report Irregular Activities or Practices. The provider must report to the
Department any facts regarding irregular activities or practices that may conflict with federal or state rules and
regulations; (3-29-10)

03. Procedures Restricting FMS to Adult and Children’s DD Waiver and Children’s HCBS State
Plan Option Participants. The provider must not act as a fiscal employer agent and provide fiscal management
services to a DD waiver or Children’s HCBS State Plan Option participant for whom it also provides any other
services funded by the Department. (7-1-11)

04. Policies and Procedures. The provider must maintain a current manual containing comprehensive
policies and procedures. The provider must submit the manual and any updates to the Department for approval.
(3-29-10)

05. Key Contact Person. The provider must provide a key contact person and at least (2) two other
people for backup who are responsible for answering calls and responding to e-mails from Department staff and
ensure these individuals respond to the Department within one (1) business day. (3-29-10)

06. Face-to-Face Transitional Participant Enrollment. The provider must conduct face-to-face
transitional participant enrollment sessions in group settings or with individual participants in their homes or other
designated locations. The provider must work with the regional Department staff to coordinate and conduct
enrollment sessions. The face-to-face encounter may occur via synchronous interaction telehealth, as defined in Title

54, Chapter 57, Idaho Code. 3-29-16)(3-13-20)T
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07. SFTP Site. The provider must provide an SFTP site for the Department to access. The site must
have the capability of allowing participants and their employees to access individual specific information such as
time cards and account statements. The site must be user name and password protected. The provider must have the

site accessible to the Department upon commencement of the readiness review. (3-29-10)

08. Required IRS Forms. The provider must prepare, submit, and revoke the following IRS forms in
accordance with IRS requirements and must maintain relevant documentation in each participant’s file including:

(3-29-10)

a. IRS Form 2678; (3-29-10)

b. IRS Approval Letter; (3-29-10)

c. IRS Form 2678 revocation process; (3-29-10)

d. Initial IRS Form 2848; and (3-29-10)

e. Renewal IRS Form 2848. (3-29-10)

09. Requirement to Obtain Power of Attorney. The provider must obtain an Idaho State Tax

Commission Power of Attorney (Form TC00110) from each participant it represents and maintain the relevant

documentation in each participant’s file. (3-29-10)

10. Requirement to Revoke Power of Attorney. The provider must revoke the Idaho State Tax

Commission Power of Attorney (Form TC00110) when the provider no longer represents the participant and maintain

the relevant documentation in the participant’s file. (3-29-10)

11. Home and Community Based Person-Centered Service Plan Requirements. The provider must

sign the written support and spending plan as required in IDAPA 16.03.10, “Medicaid Enhanced Plan Benefits,”

Section 317. (7-1-16)
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