SB1016 — Relating to Purchasing by Political Subdivisions

In 1964 the Civil Rights Act was passed by the Congress. Title VII prohibits
employment discrimination based on race, color, religion, sex and national origin.
On September 24, 1965 President Johnson issued executive order 11246, which
charged the US Secretary of Labor with ensuring that federal contractors not
discriminate based on those factors.

In 2014 President Obama amended EO 11246 with his own EO, adding to the
protected classes sexual orientation and gender identity.

That was done without an amendment of the Civil Rights Act and title VII by an act
of Congress.

The net effect is that public works contractors in my district are being asked to
sign contracts wherein they guarantee that they will not segregate bathroom and
locker facilities by biological sex if someone identifies as a gender other than their
biological sex.

In June 2020, the United States Supreme Court issued an opinion in Bostock v
Clayton County in which Neil Gorsuch wrote the majority opinion and declared
that gender identity and sexual orientation were protected statuses covered by
the civil rights act only insofar as employment discrimination. In the opinion he
very clearly states that title VI us not being reviewed as it relates to bathrooms,
locker rooms or anything else of that kind.

Following Bostock, the EEOC issued guidance related to discrimination on the
basis of sexual orientation and gender identity, and Subsequently there has been
the first US district court opinion in which Texas sued the EEOC, and the US
District judge in Texas has issued his opinion in the matter that the SCOTUS very
clearly only addressed status and not conduct, and the way is seemingly open for
the state of Idaho to prohibit mandates that require employers to allow men to
use women’s facilities. Or vice versa, when federal money exceeding $10k is not
involved.

Therefore, this legislation...



Executive Order 11246, As

Amended

Executive Order 11246 — Equal Employment
Opportunity

SOURCE: The provisions of Executive Order 11246 of Sept. 24, 1965, appear at
30 FR 12319, 12935, 3 CFR, 1964—-1965 Comp., p.339, unless otherwise noted.

Under and by virtue of the authority vested in me as President of the United
States by the Constitution and statutes of the United States, it is ordered as
follows:

Part I — Nondiscrimination in Government
Employment

[Part | superseded by EO 11478 of Aug. 8, 1969, 34 FR 12985, 3 CFR, 1966-
1970 Comp., p. 803]

Part II - Nondiscrimination in Employment by
Government Contractors and Subcontractors

Subpart A — Duties of the Secretary of Labor

SEC. 201

The Secretary of Labor shall be responsible for the administration and
enforcement of Parts Il and Ill of this Order. The Secretary shall adopt such rules
and regulations and issue such orders as are deemed necessary and appropriate
to achieve the purposes of Parts Il and Il of this Order.

[Sec. 201 amended by EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230]

Subpart B — Contractors’ Agreements

SEC. 202



Except in contracts exempted in accordance with Section 204 of this Order, all
Government contracting agencies shall include in every Government contract
hereafter entered into the following provisions:

During the performance of this contract, the contractor agrees as follows:

1. The contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, sexual orientation, gender”’
iﬁ’én‘tity, or national origin. The contractor will take affirmative action to ensure
that applicants are employed, and that employees are treated during
employment, without regard to their race, color, religion, sex, sexual orientation,
gender identity, or national origin. Such action shall include, but not be limited to
the following: employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship. The
contractor agrees to post in conspicuous places, available to employees and
applicants for employment, notices to be provided by the contracting officer
setting forth the provisions of this nondiscrimination clause.

2. The contractor will, in all solicitations or advancements for employees placed by
or on behalf of the contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, sexual
orientation, gender identity, or national origin.

3. The contractor will not discharge or in any other manner discriminate against any
employee or applicant for employment because such employee or applicant has
inquired about, discussed, or disclosed the compensation of the employee or
applicant or another employee or applicant. This provision shall not apply to
instances in which an employee who has access to the compensation
information of other employees or applicants as a part of such employee’s
essential job functions discloses the compensation of such other employees or
applicants to individuals who do not otherwise have access to such information,
unless such disclosure is in response to a formal complaint or charge, in
furtherance of an investigation, proceeding, hearing, or action, including an
investigation conducted by the employer, or is consistent with the contractor’s
legal duty to furnish information.



the proposed contract unless and until I make an arrangement regarding such reports that
is satisfactory to either the RHS, RBS or RUS, or to the office where the reports are
required to be filed.

I also certify that I do not maintain or provide for my employees any segregated facilities
at any of my establishments, and that I do not permit my employees to perform their
services at any location, under my control, where segregated facilities are maintained. I
certify further that I will not maintain or provide for my employees any segregated
facilities at any of my establishments, and that I will not permit my employees to perform
their services at any location, under my control, where segregated facilities are
maintained. I agree that a breach of this certification is a violation of the Equal
Opportunity clause in my contract. As used in this certification, the term “segregated -
facilities” means any waiting rooms, work areas, restrooms and wash rooms, restaurants
and other eating areas time clocks, locker rooms and other storage or dressing areas,
parking lots, drinking fountains, recreation or entertainment areas, transportation, and
housing facilities provided for employees which are segregated by explicit directive or
are in fact segregated on the basis of race, color, religion, sex, sexual orientation, gender
identity, or national origin, because of habit, local custom, or otherwise. I further agree
that (except where I have obtained identical certifications for proposed subcontractors for
specific time periods) I will obtain identical certifications from proposed subcontractors
prior to the award of subcontracts exceeding $10,000 which are not exempt from the
provisions of the Equal Opportunity clause; that I will retain such certifications in my
files; and that I will forward the following notice to such proposed subcontractors (except
where the proposed subcontractors have submitted identical certifications for specific
time periods).

NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENTS FOR CERTIFICATIONS
OF NON-SEGREGATED FACILITIES

A certification of Non-segregated Facilities, as required by the May 9, 1967, order
(32F.R. 7439, May 19, 1967) on Elimination of Segregated Facilities, by the Secretary of
Labor, must be submitted prior to the award of a subcontract exceeding $10,000 which is
not exempt from the provisions of the Equal Opportunity clause. The certification may be
submitted either for each subcontract or for all subcontracts during a period (i.e.
quarterly, semiannually, or annually).

NOTE: The penalty for making false statements in offers is prescribed in 18 U.S.C. 1001.
1. Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion —

Lower Tier Covered Transactions

U.S. DEPARTMENT OF AGRICULTURE

CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY
AND VOLUNTARY EXCLUSION - LOWER TIER COVERED TRANSACTIONS
USDA Form AD-1048

Section 00400 - Bid Form
This document is a MODIFIED version of EJCDC® C-410 Copyright® 2018 Nationa! Society of Professional Engineers, American
Council of Engineering Companies, and American Society of Civil Engineers. All rights reserved.
Modified to include RD edits from RUS Bulletin 1780-26 (6/16/2020).
Page 10 of 13



