Dear Senators HARTGEN, Nichols, Semmelroth, and
Representatives ANDRUS, Raymond, Mathias:

The Legislative Services Office, Research and Legislation, has received the enclosed rules of the

Department of Agriculture:

IDAPA 02.05.01 - Rules Governing Produce Safety (ZBR Chapter Rewrite) - Proposed Rule (Docket
No. 02-0501-2401).

Pursuant to Section 67-454, Idaho Code, a meeting on the enclosed rules may be called by the
cochairmen or by two (2) or more members of the subcommittee giving oral or written notice to Research
and Legislation no later than fourteen (14) days after receipt of the rules' analysis from Legislative
Services. The final date to call a meeting on the enclosed rules is no later than 11/29/2024. If a meeting is
called, the subcommittee must hold the meeting within forty-two (42) days of receipt of the rules' analysis
from Legislative Services. The final date to hold a meeting on the enclosed rules is 12/27/2024.

The germane joint subcommittee may request a statement of economic impact with respect to a
proposed rule by notifying Research and Legislation. There is no time limit on requesting this statement,
and it may be requested whether or not a meeting on the proposed rule is called or after a meeting has
been held.

To notify Research and Legislation, call 334-4854, or send a written request to the address on the

memorandum attached below.
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Legislative Services Office
Idaho State Legislature

Terri Kondeff Serving Idaho's Citizen Legislature
Director
MEMORANDUM
TO: Rules Review Subcommittee of the Senate Agricultural Affairs Committee and the House

Agricultural Affairs Committee
FROM: Legislative Drafting Attorney - Alli Olson
DATE: November 12, 2024
SUBJECT: Department of Agriculture

IDAPA 02.05.01 - Rules Governing Produce Safety (ZBR Chapter Rewrite) - Proposed Rule (Docket No.
02-0501-2401)

Summary and Stated Reasons for the Rule

The Idaho Department of Agriculture submits notice of proposed rulemaking for the Rules Governing
Produce Safety, IDAPA 02.05.01. The Department states that the proposed rulemaking removes redundant
language that is verbatim in statute, which is consistent with the Governor’s Zero-Based Regulation initiative.
The proposed change also reflects the changes made by the federal Food and Drug Administration’s to the Code
of Federal Regulations, which included deleting redundant language and clarifying pre-harvest water rights.

Negotiated Rulemaking / Fiscal Impact

The Department states that negotiated rulemaking was conducted and that notice was published in the
July 3, 2024, Idaho Administrative Bulletin, Volume 24-7, pages 47-48. The Department also states that there
are no associated fees nor fiscal impact to the General Fund.

Statutory Authority

The Department of Agriculture appears to have the authority to promulgate this rule pursuant to Section
22-5404, Idaho Code.

cc: Department of Agriculture
Lloyd Knight

*** PLEASE NOTE ***
Per the Idaho Constitution, all administrative rules may be reviewed by the Legislature during the next legisla-
tive session. The Legislature has 3 options with this rulemaking docket: 1) Approve the docket in its entirety;
2) Reject the docket in its entirety; or 3) Reject the docket in part.

Paul Headlee, Deputy Director Matt Drake, Manager  Keith Bybee, Manager April Renfro, Manager Norma Clark, Manager
Legislative Services Office Research & Legislation Budget & Policy Analysis  Legislative Audits Information Technology

Statehouse, P.O. Box 83720 Tel: 208-334-2475
Boise, Idaho 83720-0054 legislature.idaho.gov




INCORPORATION BY REFERENCE SYNOPSIS

In compliance with Section 67-5223(4), Idaho Code, the following is a synopsis of the differences
between the materials previously incorporated by reference in this rule that are currently of full
force and effect and newly revised or amended versions of these same materials that are being
proposed for incorporation by reference under this rulemaking.

The following agency of the state of Idaho has prepared this synopsis as part of the proposed
rulemaking for the chapter cited here under the docket number specified:

IDAHO STATE DEPARTMENT OF AGRICULTURE
IDAPA 02.05.01 - Rules Governing Produce Safety
Proposed Rulemaking - Docket No. 02-0501-2401

Changes to Subpart E Made by FDA on 05/06/24

*all highlighted parts are new and added changes
*all strikethrough parts are removed from the PSR

Subpart E—Agricultural Water

§112.40 What requirements of this subpart apply to my covered farm?

This subpart applies to agricultural water used for, or intended for use in, growing, harvesting,
packing, or holding covered produce. If you are using agricultural water for a covered activity
listed in the first column, then you must meet the requirements in the second column. You also
must meet the requirements in the third column, if applicable.

Table 1 to §112.40

If you use agricultural water for this
covered activity

Then you must meet these requirements

If applicable, you also must meet these
requirements

(a) Growing covered produce (other than
sprouts)

§112.41 (quality standard)

§112.42 (inspections and maintenance)
§112.43 (agricultural water assessment)
§112.50 (records)

§112.45 (measures)
§112.46 (treatment)
§112.47 (who may test)
§112.151 (test methods)

(b) Sprout irrigation water

§112.41 (quality standards)

§112.42 (inspections and maintenance)
§112.44(a) (microbial quality criterion)
§112.50 (records)

§112.44(b) testing untreated ground
water)

§112.45 (measures)

§112.46 (treatment)

§112.47 (who may test)

§112.151 (test methods)

(c) Harvesting, packing, or holding
covered produce

§112.41 (quality standard)

§112.42 (inspections and maintenance)
§112.44(a) (microbial quality and
criterion)

§112.44(d) (additional management and
monitoring)

§112.50 (records)

§112.44(b) (testing untreated ground
water)

§112.45 (measures)

§112.46 (treatment)

§112.47 (who may test)

§112.151 (test methods)




§112.41 What requirements apply to the quality of my agricultural water?
All agricultural water must be safe and of adequate sanitary quality for its intended use.

§112.42°Wh

and—peelmg—ef—wafeer'? What requrrements apply to |nspect|ng and malntalnlng my agrlcultural
water systems?

(a) Inspection of your agricultural water systems. At the beginning of a growing season, as
appropriate, but at least once annually, you must inspect all of your agricultural water

systems, to the extent they are under your control {including-water sources-water
distribution-systemsfacilities;-and-equipment), to identify conditions that are reasonably

likely to introduce known or reasonably foreseeable hazards |nto or onto covered produce or
food contact surfaces, i including
consideration of the following:

(1) The nature of each agricultural water source (for example, whether it is ground water or
surface water);

(2) The extent of your control over each agricultural water source;
(3) The degree of protection of each agricultural water source;
(4) Use of adjacent and nearby land; and

(5) The likelihood of introduction of known or reasonably foreseeable hazards to agricultural
water by another user of agricultural water before the water reaches your covered farm.

(b) Maintenance of your agricultural water systems. You must adequately maintain all
agricultural water distribution systems, to the extent they are under your control, as necessary
and appropriate to prevent the water-distribution systems from being a source of contamination
to covered produce food contact surfaces, or areas used for a covered activity;-erwater

ssfstem— Such malntenance mcIudes

(1) Regularly monitoring each system to identify any conditions that are reasonably likely to
introduce known or reasonably foreseeable hazards into or onto covered produce or food
contact surfaces;

(2) Correcting any significant deficiencies (such as control of cross connections and repairs to
well caps, well castings, sanitary seals, piping tanks, and treatment equipment);

(3) Properly storing equipment and keeping the source and distribution system free of debris,
trash, domesticated animals, and other possible sources of contamination of covered produce to
the extent practicable and appropriate under the circumstances; and

(4) As necessary and appropriate, implementing measures reasonably necessary to reduce the
potential for contamination of covered produce with known or reasonably foreseeable hazards
resulting from contact of covered produce with pooled water (for example, through use of
protective barriers or through equipment adjustments).




§112.43 What requirements apply to treating agricultural water? What requirements apply to
assessing agricultural water used in growing covered produce (other than sprouts)

(a) Elements of an agricultural water assessment. Based in part on the results of any
inspections and maintenance you conducted under §112.42, at the beginning of the growing
season, as appropriate, but at least once annually, you must prepare a written agricultural water
assessment for water that you apply to covered produce (other than sprouts) using a direct
application method during growing activities. The agricultural water assessment must identify
conditions that are reasonably likely to introduce known or reasonably foreseeable hazards into
or onto covered producedur (other than sprouts) or food contact surfaces, based on evaluation
of the following factors:

(1) Each agricultural water system you use for growing activities for the covered produce,
including:

(i) The location and nature of the water source (for example, whether it is ground water or
surface water);

(ii) The type of water distribution system (for example, open or closed conveyance); and

(iii) The degree of protection from possible sources of contamination, including by other water
users; animal impacts; and adjacent and nearby land uses related to animal activity (for
example, grazing or commercial animal feeding operations of any size), application of biological
soil amendment(s) of animal origin, or presence of untreated or improperly treated human
waste;

(2) Agricultural water practices associated with each agricultural water system, including the
type of direct application method (such as foliar spray or drip irrigation of covered produce
growing underground) and the time interval between the last direct application of agricultural
water and harvest of the covered produce;



(3) Crop characteristics, including the susceptibility of the covered produce to surface adhesion
or internalization of hazards;

(4) Environmental conditions, including the frequency of heavy rain or extreme weather events
that may impact the agricultural water system (such as stirring sediments) or covered produce
(such as damage to edible leaves) during growth activities, air temperatures, and sun exposure;
and

(5) Other relevant factors, including, if applicable, the results of any testing conducted pursuant
to paragraph (d) of this section.

(b) Exemptions. You do not need to prepare a written agricultural water assessment for water
that you directly apply during growing activities for covered produce (other than sprouts), if your
water meets the criteria in paragraphs (b)(1) and (2) of this section.

(1) You can demonstrate that the water:

(i) Meets the requirements in §112.44(a), including the microbial quality criterion and the
prohibition on the use of untreated surface water, and if untreated ground water, also meets the
testing requirements in §§112.44(b), 112.47, and 112.151;

(ii) Meets the requirements in §112.44(c) for water from a public water system or public
water supply; or

(iii) Is treated in accordance with §112.46.

(2) It is reasonably likely that the quality of water in paragraph (b)(1)(i), (ii), (iii) of this section will
not change prior to the water being used as agricultural water (for example, due to the manner
in which the water is held, stored, or conveyed).

(c) Outcomes. Based on your evaluation under paragraph (a) of this section, you must
determine whether measures under §112.45 are reasonably necessary to reduce the potential
for contamination of covered produce (other than sprouts) or food contact surfaces with known
or reasonably foreseeable hazards associated with your agricultural water used in growing
covered produce (other than sprouts). You must record your determination in the assessment,
and you must take necessary and appropriate action, as follows:

(1) If your agricultural water is not safe or is not of adequate sanitary quality for its intended
use(s), as required under §112.41, you must immediately discontinue use of the water and take
corrective measures under §112.45(a) before resuming such use(s);

(2) If you have identified one or more conditions that are reasonably likely to introduce known or
reasonably foreseeable hazards and are related to animal activity, application of a biological soil
amendment of animal origin, or the presence of untreated or improperly treated human waste
on adjacent or nearby lands, you must implement any mitigation measures under §112.45(b)
promptly, and no later than the same growing season as the agricultural water assessment;

(3) If you have not identified any conditions that are reasonably likely to introduce a known or
reasonably foreseeable hazard for which measures under §112.45 are reasonably necessary
to reduce the potential for contamination of covered produce (other than sprouts) or food
contact surfaces, you must:

(i) Regularly inspect and adequately maintain your agricultural water system(s) under
§112.42; and

(i) Reassess your agricultural water annually and whenever a significant change occurs (such
as a change in the manner or timing of water application) that increases the likelihood that a



known or reasonably foreseeable hazard will be introduced into or onto covered produce or food
contact surfaces; and

(4) If your agricultural water does not meet the criteria in paragraphs (c) (1), (2), or (3) of this
section, you must either:

(i) Implement mitigation measures under §112.45(b) as soon as practicable and no later than
1 year after the date of the agricultural water assessment (as required by this section); or

(i) Test the water pursuant to paragraph (d) of this section, consider the results as part of your
assessment, and take appropriate action under paragraphs (c)(1), (2), or (3), or (c)(4)(i) of this
section.

(d) Testing as part of an assessment. In conducting testing to be used as part of your
assessment under paragraph (a)(5) of this section, you must use scientifically valid collection
and testing methods and procedures, including:

(1) Any sampling conducted for purposes of paragraph (c)(4)(ii) of this section must be collected
aseptically immediately prior to or during the growing season and must be representative of the
water you use in growing covered produce (other than sprouts).

(2) The sample(s) must be tested for generic Escherichia coli (E. coli) as an indicator of fecal
contamination (or for another scientifically valid indicator organism, index organism, or other
analyte).

(3) The frequency of testing samples and any microbial criterion (or criteria) applied must be
scientifically valid and appropriate to assist in determining, in conjunction with other data and
information evaluated under paragraph (a) of this section, whether measures under §112.45 are
reasonably necessary to reduce the potential for contamination of covered produce (other than
sprouts) or food contact surfaces with known or reasonably foreseeable hazards associated
with your agricultural water used in growing covered produce (other than sprouts).

(e) Reassessment. You must conduct an agricultural water assessment and take
appropriate action under paragraph (c) of this section:

(1) At least once annually when you apply agricultural water to covered produce (other than
sprouts) during growing activities; and

(2) Whenever a significant change occurs in your agricultural water system(s) (including
changes relating to animal activity, the application of biological soil amendments of animal
origin, or the presence of untreated or improperly treated human waste associated with adjacent
or nearby land uses), agricultural water practices, crop characteristics, environmental
conditions, or other relevant factors that make it reasonably likely that a known or reasonably
foreseeable hazard will be introduced into or onto covered produce (other than sprouts) or food
contact surfaces through direct application of agricultural water during growing activities. Your
reassessment must evaluate any factors and conditions that are affected by such change.

§112.44 W
m%eaeleel—usesD—What requirements apply to agrlcultural water used as sprout |rr|gat|on water
and in harvesting, packing, and holding covered produce?

(a) Microbial quality criterion. When you use agricultural water for any one or more of these
following purposes, you must ensure there is no detectable generic Escherichia coli (E. coli) in
100 milliliters (mL) of agricultural water, and you must not use untreated surface water for any
of these purposes:



(1) Used as sprout irrigation water;

(2) Applied Used during or after harvest activities in a manner that directly contacts covered
produce during-or-after-harvestactivities (for example, water that is applied to covered produce
for washing or cooling activities, and water that is applied to harvested crops to prevent
dehydration before cooling, and water that is used to make ice that directly contacts covered
produce during or after harvest activities); including-when-used-to-make-ice-that directly-contacts
I I i ftor | ities:
(3) Used to contact food contact surfaces, or to make ice that will contact food contact surfaces;
and

(4) Used for washing hands during and after harvest activities.

Untreated ground water. You must test any untreated ground water used as sprout
irrigation water or for harvesting, packing, or holding covered produce to determine if it
meets the microbial quality criterion in paragraph (a) of this section, as follows:

You must initially test the microbial quality of each source of the untreated ground water at least
four time during the growing season or over a period of 1 year, using a minimum total of four
samples collected aseptically and representative of the intended use(s). Based on these results,
you must determine whether the water can be used for the intended purpose(s), in accordance
with §112.45(a).

If your four initial sample results meet the microbial quality criterion, you may test once annually
thereafter, using a minimum of one sample collected aseptically and representative of the
intended use(s).

(3) If any annual test fails to meet the microbial quality criterion, you must:

(i) Immediately discontinue the use(s) and meet the requirements of §112.45(a) before
resuming such use(s); and

(i) Resume testing at least four times per growing season or year, as required under
paragraph (b)(1) of this section, until all of the survey results collected in a year meet the
microbial quality criterion.

(4) You may meet these testing requirements using test results or data collected by a third
party, as provided in §112.47.

(c) Exemptions. There is no requirement to test agricultural water that is used as sprout
irrigation water or for harvesting, packing, or holding covered produce when:



(1) You receive the water from a public water system, as defined under the Safe Drinking
Water Act (SDWA) regulations, 40 CFR part 141, that furnishes water that meets the microbial
requirements under those regulations or under the regulations of a State (as defined in 40 CFR
141.2) approved to administer the SDWA public water supply program, and you have public
water system results or certificates of compliance that demonstrate that the water meets those
microbial requirements;

(2) You receive the water from a public water supply that furnishes water that meets the
microbial quality criterion in paragraph (a) of this section, and you have public water system
results or certificates of compliance that demonstrate that the water meets that requirement; or

(3) You treat water in accordance with the requirements of §112.46.

(d) Additional management and monitoring practices. (1) You must manage water used in
harvesting, packing, and holding covered produce as necessary, including by establishing and
following water change schedules for non-single-pass water (including recirculated water or
reused water) to maintain its safe and adequate sanitary quality and minimize the potential for
contamination of covered produce and food contact surfaces with known or reasonably
foreseeable hazards (for example, hazards that may be introduced into the water from soil
adhering to the covered produce).

(2) You must visually monitor the quality of water that you use during harvesting, packing, and
holding activities for covered produce (for example, water used for washing covered produce in
dump tanks, flumes, or wash tanks; and water used for cooling covered produce in
hydrocoolers) for buildup of organic material (such as soil and plant debris).

(3) You must maintain and monitor the temperature of water that you use during harvesting,
packing, and holding activities for covered produce at a temperature that is appropriate for the
commodity and operation (considering the time and depth of submersion) and that is adequate
to minimize the potential for infiltration of microorganisms of public health significance into
covered produce.

§112.45 What measures must | take if-my-agriculiural- water-does-not-meetthe requirementsof

§112.41 or §112.447 for agricultural water to reduce the potential for contamination of
covered produce or food contact surfaces with known or reasonably foreseeable hazards?

(a) Discontinued use(s) If you have determined or have reason to believe that your agricultural
water is not safe or of adequate sanitary quality for its intended use in growing, harvesting,
packing, or holding covered produce as required under §112.41 and/or if your agricultural water
used as sprout irrigation water or for harvesting, packing, or holding activities does not meet the
requirements in §112.44(a) (including the microbial quality criterion) dees-notmeetthe-microbial
quality-criterionfor the-specified-purposes-asrequired-under§112.44{a); you must immediately
discontinue that use(s). —and Before you may use the water source and/or distribution system
again for the intended use(s), you must either:

(1) Re-inspect the entire affected agricultural water system to the extent it is under your control,
identify any conditions that are reasonably likely to introduce known or reasonably foreseeable
hazards into or onto covered produce or food contact surfaces, make necessary changes, and
take adequate measures to determine if your changes were effective and, as applicable,
adequately ensure that your agricultural water meets the microbial quality criterion in
§112.44(a); or

(2) Treat the water in accordance with the requirements of §142.43. §112.46



You must implement any mitigation measures that are reasonably necessary to reduce the
potential for contamination of covered produce (other than sprouts) or food contact surfaces
with known or reasonably foreseeable hazards associated with your agricultural water. Such
measures must be implemented as soon as practicable and no later than 1 year after the date
of your agricultural water assessment or reassessment (as required by §112.43), except that
mitigation measures for known or reasonably foreseeable hazards related to animal activity, the
application of biological soil amendments of animal origin, or the presence of untreated or
improperly treated human waste on adjacent or nearby lands must be implemented promptly,
and no later than the same growing season as such assessment or reassessment. Mitigation
measures include:

(i) Making necessary changes (for example, repairs) to address any conditions that are
reasonably likely to introduce such known or reasonably likely to introduce such known or
reasonably foreseeable hazards into or onto the covered produce or food contact surfaces;

(i) Increasing the time interval between the last direct application of agricultural water and
harvest of the covered produce to allow for microbial die-off, provided you have scientifically
valid supporting data and information;

(ii) Increasing the time interval between harvest and the end of storage to allow for microbial
die-off, and/or conducting other activities during or after harvest to allow for microbial die-off
or removal, provided you have scientifically valid supporting data and information;

(iv) Changing the method of water application to reduce the likelihood of contamination of the
covered produce (such as by changing from overhead spray to subsurface drip irrigation of
certain crops);

(v) Treating the water in accordance with §112.46; and

(vi) Taking an alternative mitigation measure, provided that you satisfy the requirements of
§112.12.

(2) If you fail to implement appropriate mitigation measures in accordance with paragraph (b)(1)
of this section, or if you determine that your mitigation measures were not effective to reduce
the potential for contamination of the covered produce or food contact surfaces with known or
reasonably foreseeable hazards, you must discontinue use of the agricultural water until you

have implemented mitigation measures adequate to reduce the potential for such
contamination, consistent with §112.41.




§112.46 What requirements apply to treating agricultural water?

(a) Any method you use to treat agricultural water (such as with physical treatment, including
using a pesticide device as defined by the U.S. Environmental Protection Agency (EPA); EPA-
registered antimicrobial pesticide product; or other suitable method) must be effective to make
the water safe and of adequate sanitary quality for its intended use(s) and/or meet the microbial
quality criterion in §112.44(a), as applicable;

(b) You must deliver any treatment of agricultural water in a manner to ensure that the treated
water is consistently safe and of adequate sanitary quality for its intended use(s) and, if
applicable, also meets the microbial quality criterion in §112.44(a); and

(c) You must monitor any treatment of agricultural water using an adequate method and
frequency to ensure that the treated water is consistently safe and of adequate sanitary quality
for its intended use(s) and, if applicable, also meets the microbial quality criterion in
§112.44(a).

(d) Treatment may be conducted by you or by a person or entity acting on your behalf.







§112.47 Who must perform the tests required under §442.46-and-whatmethods-mustbe
used this subpart?

(a) You may meet the requirements related to agricultural water testing required under §4+42.46
using: §§112.43(c)(4)(ii) and 112.44 using:

(1) Fest Results from yeur agricultural water seuree{s)} testing performed by you, or by a person
or entity acting on your behalf; or

(2) Data collected by a third party or parties, provided the water seureefs) sampled by the third
party or parties adequately represents your agricultural water source(s) and all other applicable
requirements of this part are met.

(b) Agricultural water samples must be aseptically collected and tested using a method as set
forth in §112.151, as applicable




§112.48-112.49 Reserved
§112.50 Under this subpart, what requirements apply regarding records?

(a) You must establish and keep records required under this subpart in accordance with
the requirements of subpart O of this part.

(b) You must establish and keep the following records, as applicable:

(1) The findings of the inspections of your agricultural water systems in accordance with the
requirements of §112.42(a);

(2)D . i o
purpeses—ef—eemphanee—wﬁh—th%—subpart— Your wrltten agrlcultural water assessments
including descriptions of factors evaluated and written determinations, in accordance with
§112.43;

(3) Scientific data or information that you rely on to support the adequacy-of a-method-used-to
satisfy-the-requirements-of §1H12.43(a(Hand{2); use of an index organism, indicator

organism, or other analyte, other than testing for generic E. coli for the purposes of
§112.43(c)(4)(ii);

y 3 Scientific
data or information that you rer onto support the frequency of testlng and any microbial
criterion (or criteria) you applied for purposes of §112.43(c)(4)(ii), if applicable;

SH2A5MBYH Documentation of the results of all analytlcal tests for purposes of
compliance with this subpart, including any testing conducted under §§112.43 and
112.44;

aetrW&es—sueh—as—eemmereral—washmg}—Annual documentatlon of the results or certlflcates of

compliance from a public water system required under §112.44(c)(1) or (2), if applicable;



reguired-under §H2 46{ay {1 -or {2} applicable: Documentatlon of actions you take in
accordance with §112.45;

(8) Scientific data or information you rely on to support any-alternative-that you-establish-and
use-inaccordance-with-§112.49-and- the time interval between last direct application of

agricultural water and harvest in §112.45(b)(1)(ii), and/or the time interval between harvest and
end of storage and/or use of other activities during or after harvest in §112.45(b)(1)(iii);



- — Scientific data or information you rely on to support an alternative mitigation
measure that you establish and use in accordance with §112.45(b)(1)(vi)

(10) Scientific data or information you rely on to support the adequacy of a treatment
method used to satisfy the requirements of §112.46(a) and (b);

(11) Documentation of the results of water treatment monitoring under §112.46(c); and

(12) Any analytical methods you use in lieu of the method that is incorporated by reference in
§112.151(a).



IDAPA 02 — IDAHO STATE DEPARTMENT OF AGRICULTURE
02.05.01 - RULES GOVERNING PRODUCE SAFETY
DOCKET NO. 02-0501-2401 (ZBR CHAPTER REWRITE)
NOTICE OF RULEMAKING - PROPOSED RULE

AUTHORITY: In compliance with Section 67-5221(1), Idaho Code, notice is hereby given that this agency has
initiated proposed rulemaking procedures. The action is authorized pursuant to Section 22-5404, Idaho Code.

PUBLIC HEARING SCHEDULE: Public hearing(s) concerning this rulemaking will be scheduled if requested in
writing by twenty-five (25) persons, a political subdivision, or an agency, not later than October 16, 2024.

The hearing site(s) will be accessible to persons with disabilities. Requests for accommodation must be made not
later than five (5) days prior to the hearing, to the agency address below.

DESCRIPTIVE SUMMARY: The following is a nontechnical explanation of the substance and purpose of the
proposed rulemaking.

This rule is being presented for authorization as part of the ISDA’s plan to review each rule every 5 years.
Redundant language that is verbatim in statue has been removed, consistent with the Governor’s Zero-Based
Regulation Executive Order.

The rule was reviewed over the course of two negotiated rulemaking meetings, and that review benefited from
the participation of program stakeholders. No negative comments were submitted as part of this rulemaking process.

This rule clarifies the procedure for administering the Food Safety Modernization Act and remedies of the
Department for non-compliance.

FEE SUMMARY: The following is a specific description of the fee or charge imposed or increased:
There is no change in fee or charge.

FISCAL IMPACT: The following is a specific description, if applicable, of any negative fiscal impact on the state
General Fund greater than ten thousand dollars ($10,000) during the fiscal year resulting from this rulemaking:
There is no fiscal impact on the state General Fund greater than ten thousand dollars ($10,000).

NEGOTIATED RULEMAKING: Pursuant to Section 67-5220(1), Idaho Code, negotiated rulemaking was
conducted. The Notice of Intent to Promulgate Rules - Negotiated Rulemaking was published in the July 3, 2024
Idaho Administrative Bulletin, Volume 24-7, Pages 47 and 48.

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the materials cited are being incorporated by reference into this rule:

The federal Food and Drug Administration made several edits to the CFR. This included deleting redundant
language and clarifying pre-harvest water requirements.

IDAHO CODE SECTION 22-101A STATEMENT: Pursuant to 22-101A(1), for any rule promulgated or adopted
by the director which is broader in scope or more stringent than federal law or regulations, or which regulates an
activity not regulated by the federal government, the director shall identify the portions of the adopted rule that are
broader in scope or more stringent than federal law or rules, or which regulate an activity not regulated by the federal
government. The following sections of the rule are broader in scope, more stringent than federal law or regulations, or
regulate an activity not regulated by the federal government:

The federal government does regulate the Food Safety Modernization Act (FSMA). Per Title 22, Chapter 54,
Idaho Code, the agency is authorized to administer and enforce FSMA through this rule, and are not to exceed the
standards required by federal law.

The detailed 22-101A analysis can be found on the agency’s website at www.agri.idaho.gov.
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IDAHO STATE DEPARTMENT OF AGRICULTURE Docket No. 02-0501-2401
Rules Governing Produce Safety ZBR Proposed Rulemaking

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistance
on technical questions concerning the proposed rule, contact Lloyd Knight at lloyd.knight@jisda.idaho.gov.

Anyone may submit written comments regarding this proposed rulemaking. All written comments must be
directed to the undersigned and must be delivered on or before October 23, 2024.

DATED this 2nd day of October, 2024.

Lloyd Knight

Deputy Director

Idaho Department of Agriculture
2270 Old Penitentiary Road

P.O. Box 7249

Boise, Idaho 83707

Phone: (208) 332-8615

Email: lloyd.knight@isda.idaho.gov

THE FOLLOWING IS THE PROPOSED TEXT OF DOCKET NO. 02-0501-2401
(ZBR Chapter Rewrite)

02.05.01 - RULES GOVERNING PRODUCE SAFETY

000. LEGAL AUTHORITY.

This-chapter-is-adopted-under-thelegal-authority-of Section 22-5404, Idaho Code. B3-34-22)( )
001. FHHHEAND-SCOPE.
8= ithe: i i B i 2 G322

02 Seepe—The purpose of these rules is to establish standards for growing, harvesting, packing, and
holding of safe and unadulterated produce for human consumption. B-3H-22) )

002. INCORPORATION BY REFEREN CE

01. Code of Federal Regulations, Title 21, Part 112, January 12048 July S. 2024. Standards for the
Growing, Harvesting, Packing, and Holding of Produce for Human Consumption. This document can be viewed

online at https:www-eefigoviegt-binftext-
—drvé https: //www fda ;ov/food/food safetv modermzatlon act- fsma/fsma fi nal rule -pre-harvest-agricultural-water.
B3-34-22) )

003. — 00911. (RESERVED)

016  DEFINIHONS:
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012. VARIANCE.

petltloner must submrt the petrtron and all attached documents to the Department via the Department S food safetv

email at fsma@isda.idaho.gov or mailed or hand delivered to the Department. B-3H-22) )
bg. W1th1n th1rty (30) days of rece1v1ng a pet1t10n the Department w111 complete a rev1ew of a petition
afarmaing o ¥ .f the
Denartment determmes the petition meets all relevant requlrements the Denartment w1ll submlt the netltlon to the
FDA within ten (10) days of that determination. 33422 )

determmes that the 1n1t1al netltlon or any subsequent version is deﬁc1ent the Denartment w1ll notlfV the petitioner and
return the petition for correction. After correcting the deficiencies. the petitioner must resubmit the petition to the
Department for evaluation pursuant to subsection 2 of this section. B-3H-22) )

02. Support and Withdrawal of Petitions. (3-31-22)

a. When the Department submits a petition to the FDA, the petitioner who prepared the petition, or an
individual, business, group, association, or entity that supports the petition, shall assist the Department in responding
to inquiries or directions from the FDA regarding the petition. If neither the petitioner nor an individual, business,
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group, association, or entity that supports the petition provides this assistance to the Department within thirty (30)
days, the Department may withdraw the petition. (3-31-22)

b. If the FDA takes action to modify or revoke a variance previously granted to the Department, the
Department may waive the opportunity for a hearing unless a petitioner or an interested person adequately supports
the Department in defending the variance in whole or in part from modification or revocation by FDA. (3-31-22)

013. - 999. (RESERVED)
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