Dear Senators BURTENSHAW, Adams, Semmelroth, and
Representatives BARBIERI, Furniss, Necochea:

The Legislative Services Office, Research and Legislation, has received the enclosed rules of the

Department of Environmental Quality:

IDAPA 58.01.10 - Rules Regulating the Disposal of Radioactive Materials Not Regulated Under
the Atomic Energy Act of 1954, as Amended (ZBR Chapter Rewrite) - Proposed Rule
(Docket No. 58-0110-2301).

Pursuant to Section 67-454, Idaho Code, a meeting on the enclosed rules may be called by the
cochairmen or by two (2) or more members of the subcommittee giving oral or written notice to Research
and Legislation no later than fourteen (14) days after receipt of the rules' analysis from Legislative
Services. The final date to call a meeting on the enclosed rules is no later than 09/13/2024. If a meeting is
called, the subcommittee must hold the meeting within forty-two (42) days of receipt of the rules' analysis
from Legislative Services. The final date to hold a meeting on the enclosed rules is 10/11/2024.

The germane joint subcommittee may request a statement of economic impact with respect to a
proposed rule by notifying Research and Legislation. There is no time limit on requesting this statement,
and it may be requested whether or not a meeting on the proposed rule is called or after a meeting has
been held.

To notify Research and Legislation, call 334-4854, or send a written request to the address on the

memorandum attached below.
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Legislative Services Office
Idaho State Legislature

Terri Kondeff Serving Idaho's Citizen Legislature
Director
MEMORANDUM
TO: Rules Review Subcommittee of the Senate Resources & Environment Committee and the

House Environment, Energy & Technology Committee
FROM: Deputy Division Manager - Katharine Gerrity
DATE: August 27, 2024
SUBJECT: Department of Environmental Quality

IDAPA 58.01.10 - Rules Regulating the Disposal of Radioactive Materials Not Regulated Under the Atomic
Energy Act of 1954, as Amended (ZBR Chapter Rewrite) - Proposed Rule (Docket No. 58-0110-
2301)

Summary and Stated Reasons for the Rule

The Idaho Department of Environmental Quality submits notice of proposed rule at IDAPA 58.01.10 -
Rules Regulating the Disposal of Radioactive Materials Not Regulated Under the Atomic Energy Act of 1954,
as Amended. This rulemaking is the result of the zero-based regulation. The department states that during
negotiated rulemaking the following adjustments were made in regard to various federal regulations that had
been incorporated by reference:

1. 10 CFR 30.14 — 30.15, 30.18 — 30.21, 32.11, and 32.18 were identified for deletion from Section 004.
These sections are referenced in Section 010, Definitions, but not intended to be incorporated by reference.

2. 10 CFR Part 20, Standards for Protection Against Radiation, was identified as a regulation meant to be
incorporated by reference (with the exclusion of Subparts K, M, O, and 10 CFR Sections 20.1001, 20.1002,
and 20.1006 through 20.1009) and added to Section 004. 40 CFR Part 20 is referenced in Section 020,
Radiation Protection Standards, but had not been incorporated by reference in previous rulemakings.

3. The “revised as of date” of 10 CFR 40.13, Unimportant Quantities of Source Material, has been updated to
January 1, 2024, even though 10 CFR 40.13 has not been revised since incorporated by reference into IDAPA
58.01.10 when promulgated in 2001. The purpose of this update is to simplify compliance by making the
CFR citation more accessible.

The department also states that the rule regulates an activity not regulated by the federal government and has
previously been approved as meeting the requirements of Section 39-107D, Idaho Code.

Negotiated Rulemaking / Fiscal Impact

The department indicates that negotiatted rulemaking was conducted and also states that there is no fiscal
impact as a result of the rulemaking.

Paul Headlee, Deputy Director Matt Drake, Manager  Keith Bybee, Manager April Renfro, Manager Norma Clark, Manager
Legislative Services Office Research & Legislation Budget & Policy Analysis  Legislative Audits Information Technology

Statehouse, P.O. Box 83720 Tel: 208-334-2475
Boise, Idaho 83720-0054 legislature.idaho.gov




Statutory Authority
The rulemaking appears to be authorized pursuant to Sections 39-105, 39-107, and 39-4405, Idaho Code.

cc: Department of Environmental Quality
Janeena White

**%* PLEASE NOTE ***
Per the Idaho Constitution, all administrative rules may be reviewed by the Legislature during the next legisla-
tive session. The Legislature has 3 options with this rulemaking docket: 1) Approve the docket in its entirety;
2) Reject the docket in its entirety; or 3) Reject the docket in part.
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IDAPA 58 — DEPARTMENT OF ENVIRONMENTAL QUALITY

58.01.10 — RULES REGULATING THE DISPOSAL OF RADIOACTIVE MATERIALS
NOT REGULATED UNDER THE ATOMIC ENERGY ACT OF 1954, AS AMENDED

DOCKET NO. 58-0110-2301 (ZBR CHAPTER REWRITE)
NOTICE OF RULEMAKING - PROPOSED RULE

AUTHORITY: In compliance with Section 67-5221, Idaho Code, notice is hereby given that this agency has
initiated proposed rulemaking. This action is authorized by Sections 39-105, 39-107, and 39-4405, Idaho Code.

PUBLIC HEARING SCHEDULE: No hearings have been scheduled. Pursuant to Section 67-5222(2), Idaho Code,
a public hearing will be held if requested in writing by twenty-five (25) persons, a political subdivision, or an agency.
Written requests for a hearing must be received by the undersigned on or before August 21, 2024. If no such written
request is received, a public hearing will not be held. Three public meetings were held during the negotiated
rulemaking process.

DESCRIPTIVE SUMMARY: DEQ initiated this rulemaking in compliance with Executive Order No. 2020-01,
Zero-Based Regulation (EO 2020-01), issued by Governor Little on January 16, 2020. Pursuant to EO 2020-01, each
rule chapter effective on June 30, 2020, shall be reviewed by the agency that promulgated the rule. The review will be
conducted according to a schedule established by the Division of Financial Management, Office of the Governor
(DFM), posted at https://adminrules.idaho.gov/forms_menu.html. This is one of the DEQ rule chapters up for review
in 2024. The goal of the rulemaking is to perform a critical and comprehensive review of the entire chapter in an
attempt to reduce overall regulatory burden, streamline various provisions, and increase clarity and ease of use.

During the negotiated rulemaking process, DEQ reviewed the list of federal regulations incorporated by
reference in Section 004. Based on that review, DEQ made the following adjustments:

1. 10 CFR 30.14 - 30.15, 30.18 — 30.21, 32.11, and 32.18 were identified for deletion from Section 004. These
sections are referenced in Section 010, Definitions, but not intended to be incorporated by reference.

2. 10 CFR Part 20, Standards for Protection Against Radiation, was identified as a regulation meant to be
incorporated by reference (with the exclusion of Subparts K, M, O, and 10 CFR Sections 20.1001, 20.1002,
and 20.1006 through 20.1009) and added to Section 004. 40 CFR Part 20 is referenced in Section 020,
Radiation Protection Standards, but had not been incorporated by reference in previous rulemakings.

3. The “revised as of date” of 10 CFR 40.13, Unimportant Quantities of Source Material, has been updated to
January 1, 2024, even though 10 CFR 40.13 has not been revised since incorporated by reference into
IDAPA 58.01.10 when promulgated in 2001. The purpose of this update is to simplify compliance by
making the CFR citation more accessible.

The proposed rule text is in legislative format. Language the agency proposes to add is underlined. Language the
agency proposes to delete is struck out. It is these additions and deletions to which public comment should be
addressed. If adopted by the Idaho Board of Environmental Quality and approved by concurrent resolution of the
2025 Idaho State Legislature, the rule will become effective on July 1, 2025, unless otherwise specified in the
concurrent resolution.

FISCAL IMPACT: The following is a specific description, if applicable, of any negative fiscal impact on the state
General Fund greater than ten thousand dollars ($10,000) during the fiscal year resulting from this rulemaking: Not
applicable.

NEGOTIATED RULEMAKING: Negotiated rulemaking was conducted pursuant to Section 67-5220, Idaho Code.
On September 6, 2023, the Notice of Intent to Promulgate Rules Zero-Based Regulation (ZBR) Negotiated
Rulemaking was published in the Idaho Administrative Bulletin. At the conclusion of the negotiated rulemaking
process, DEQ submitted the draft rule to the Division of Financial Management for review. DEQ formatted the draft
for publication as a proposed rule and is now seeking public comment. The negotiated rulemaking record, which
includes the negotiated rule drafts, documents distributed during the negotiated rulemaking process, and the
negotiated rulemaking summary, is available at https://www.deq.idaho.gov/disposal-radioactive-materials-docket-no-
58-0110-2301/.
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DEPARTMENT OF ENVIRONMENTAL QUALITY Docket No. 58-0110-2301
Rules Regulating the Disposal of Radioactive Materials ZBR Proposed Rule

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the materials cited are being incorporated by reference into this rule:

1. Incorporation by reference allows DEQ to keep its rules up to date with federal regulations, includes terms
and definitions used by the Nuclear Regulatory Commission, and simplifies compliance for the regulated
community. Information for obtaining a copy of the federal regulations is included in the rule.

2. 10 CFR Part 20, Standards for Protection Against Radiation, was identified during negotiated rulemaking as
a regulation meant to be incorporated by reference (with the exclusion of Subparts K, M, O, and 10 CFR
Sections 20.1001, 20.1002, and 20.1006 through 20.1009) and added to Section 004. 40 CFR Part 20 is
referenced in Section 020, Radiation Protection Standards, but had not been incorporated by reference in
previous rulemakings.

3. For 10 CFR 40.13, Unimportant Quantities of Source Material, the “revised as of date” has been updated to
January 1, 2024, even though 10 CFR 40.13 has not been revised since incorporated by reference into
IDAPA 58.01.10 when promulgated in 2001. The purpose of this update is to simplify compliance by
making the CFR citation more accessible.

IDAHO CODE SECTION 39-107D STATEMENT: This proposed rule regulates an activity not regulated by the
federal government and has previously been approved as meeting the requirements of Section 39-107D, Idaho Code.

ASSISTANCE ON TECHNICAL QUESTIONS: For assistance on questions concerning this proposed
rulemaking, contact Albert Crawshaw at albert.crawshaw(@deq.idaho.gov or (208) 373-0554.

SUBMISSION OF WRITTEN COMMENTS: Anyone may submit written comments regarding this proposed
rule. The Department will consider all written comments received on or before August 28, 2024. Submit written
comments to:

Albert Crawshaw

Department of Environmental Quality
1410 N. Hilton, Boise, ID 83706
albert.crawshaw(@deq.idaho.gov

Dated this 7th day of August, 2024.

Janeena White

Senior Operations Analyst
Department of Environmental Quality
1410 N. Hilton Street

Boise, Idaho 83706

208-373-0151
Janeena.White@deq.idaho.gov

THE FOLLOWING IS THE PROPOSED TEXT OF DOCKET NO. 58-0110-2301
(ZBR Chapter Rewrite)

58.01.10 — RULES REGULATING THE DISPOSAL OF RADIOACTIVE MATERIALS
NOT REGULATED UNDER THE ATOMIC ENERGY ACT OF 1954, AS AMENDED
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DEPARTMENT OF ENVIRONMENTAL QUALITY Docket No. 58-0110-2301
Rules Regulating the Disposal of Radioactive Materials ZBR Proposed Rule

000. LEGAL AUTHORITY

t&Sectlons 39 105 39 107 and 39- 4405 Idaho Code - B3-31-22) )

001. HHEAND-SCOPE.

02 Seepe—These rules regulate the disposal of radioactive materials not regulated under the Atomic
Energy Act of 1954, As Amended, at facilities permitted and subject to the requirements of the Idaho Hazardous
Waste Management Act Chapter 44 Title 39, Idaho Code, and the Idaho Hazardous Waste Facility Siting Act,
Chapter 58, Title 39, Idaho Code. These rules do not regulate NORM or TENORM waste from the production of
elemental phosphorus or from the production of phosphate fertilizers,-whieh that includes the production of wet and
purified phosphoric acid. These rules also place restrictions on disposal of certain radioactive materials at municipal

solid waste landfills and identify other approved disposal options for radioactive materials. B-3H-22) )
802 SR RPRISFATIONS:

002. (RESERVED)

003. ADMINISTRATIVE APPEALS.
Persons may be entitled to appeal agency actions authorized under this chapter pursuant to IDAPA 58.01.23,
“Contested Case Rules and Rules for Protection and Disclosure of Records.” (3-31-22)

004. INCORPORATION BY REFERENCE.

02
s
b
& 16-CER 32 Hrevised-as-of January 2044 3-31-22)
& 10-CFR 3218 revised-as-of January 2044 3-31-22)

01. Standards for Protection Against Radiation. 10 CFR Part 20, revised as of January 1, 2024, are
incorporated by reference into these rules with the following exclusions: Subparts K, M, O, and 10 CFR Sections
20.1001, 20.1002, and 20.1006 through 20.1009. ( )

e02. Unimportant Quantities of Source Material. 10 CFR 40.13, revised as of January 1, 204424.
63122
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DEPARTMENT OF ENVIRONMENTAL QUALITY Docket No. 58-0110-2301
Rules Regulating the Disposal of Radioactive Materials ZBR Proposed Rule

0065.--009.  (RESERVED)

010. DEFINITIONS.
In addition to the definitions found in Section 39-4403, Idaho Code. terms in this chapter have the following

definitions. ( )

01. Accelerator-Produced Radioactive Material. Any material made radioactive by a particle

accelerator. (3-31-22)

032. Byproduct Material ByproduetMaterial-means: B-3H-22) )

a. Any radioactive material (except special nuclear material) yielded in, or made radioactive by,
exposure to the radiation incident to the process of producing or utilizing special nuclear material:-and.

3322 )

b. The tailings or waste produced by the extraction or concentration of uranium or thorium from ore

processed primarily for its source material content, including discrete surface wastes resulting from uranium solution
extraction processes. Underground ore bodies depleted by these solution extraction operations do not constitute
“byproduct material” within this definition. B-3H-22) )

c. Any discrete source of radium-226 that is produced, extracted, or converted after extraction, before,
on, or after August 8, 2005, for use for a commercial, medical, or research activity; or any material that: ~ (3-31-22)

1. Has been made radioactive by use of a particle accelerator; and (3-31-22)

1. Is produced, extracted, or converted after extraction, before, on, or after August 8, 2005, for use for

a commercial, medical, or research activity; and (3-31-22)
d. Any discrete source of naturally occurring radioactive material, other than source material, that:

(3-31-22)

i The U.S. Nuclear Regulatory Commission, in consultation with the Administrator of the

Environmental Protection Agency, the Secretary of Energy, the Secretary of Homeland Security, and the head of any
other appropriate federal agency, determines would pose a threat similar to the threat posed by a discrete source of

radium- 226 to the public health and safety or the common defense and security; and (3-31-22)
1. Before, on, or after August 8, 2005, is extracted for use in a commercial, medical, or research
activity. (3-31-22)
04 63122

053. Exempt Quantities and Concentrations of Byproduct Materials. Radioactive materials defined
as exempt byproduct materials by the U.S. Nuclear Regulatory Commission (10 CFR 30.14 through 30.15, 10 CFR
30.18 through 30.21, 10 CFR 32.11 and 10 CFR 32.18). (3-31-22)

04. Licensee. When used in the context of 10 CFR and these rules, the definition is Operator or Owner.
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DEPARTMENT OF ENVIRONMENTAL QUALITY Docket No. 58-0110-2301
Rules Regulating the Disposal of Radioactive Materials ZBR Proposed Rule

C )
065. Naturally Occurrmg Radloactlve Materlal (NORM)%ﬁy—mateﬁal—eeﬂtammg—&atural

Aet—ef—l—9§4 Mater1als wh1ch contam any of the Drlmord1al radronuchdes or radroactrve elements as thev occur in
nature, such as radium, uranium, thorium, potassium, and their radioactive decay products. 33422 )

076. Operator. Any person(s) currently responsible, or responsible at the time of disposal, for the
overall operation of a hazardous waste treatment, storage or disposal facility or part of a hazardous waste treatment,
storage or disposal site. (3-31-22)

087. Owner. Any person(s) who currently owns, or owned at the time of disposal, a hazardous waste
treatment, storage or disposal facility or part of a hazardous waste treatment, storage or disposal site. (3-31-22)

1608. Radioactive Material. Radioactive Material includes: (3-31-22)
a. Technologically Enhanced Naturally Occurring Radioactive Material; (3-31-22)
b. Byproduct material authorized for disposal pursuant to 10 CFR 20.2008(b); (3-31-22)
c. Exempt Quantities and Concentrations of Byproduct Materials; (3-31-22)
d. Unimportant Quantities of Source Material, not including the natural uranium and thorium
concentrations of rocks or soils; and 8322 )
e. Any other byproduct, source material, or special nuclear material or devices or equipment utilizing

such material, which has been exempted or released from radiological control or regulation under the Atomic Energy
Act of 1954, as amended, to be disposed of in a commercial hazardous waste facility as regulated pursuant to the
rules, permit requirements, and acceptance criteria provided for by Chapter 44, Title 39, Idaho Code. (3-31-22)

H09. Reasonably Maximally Exposed Individual. That individual or group of individuals who by
reason of location has been determined, through the use of environmental transport modeling and dose calculation, to
receive the highest total effective dose equivalent from radiation emitted from the site and/or radioactive material

transported off-site. (3-31-22)
120. Source Material.-Seurce-material-means: 8322 )
a. Uranium or thorium, or any combination thereof, in any physical or chemical form; or  (3-31-22)
b. Ores which contain by weight one-twentieth of one percent (0.05%) or more of: (3-31-22)
i. Uranium; (3-31-22)
il. Thorium; or (3-31-22)
1il. Any combination thereof. (3-31-22)
c. Source material does not include special nuclear material. (3-31-22)
131. Special Nuclear Material -Speeial Nuelear Material-means: 8322 )
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DEPARTMENT OF ENVIRONMENTAL QUALITY Docket No. 58-0110-2301
Rules Regulating the Disposal of Radioactive Materials ZBR Proposed Rule

a. Plutonium, uranium 233, uranium enriched in the isotope 233 or in the isotope 235, and any other
material-swhieh that the U.S. Nuclear Regulatory Commission determines to be special nuclear material.

B3-34-22)( )
b. Any material artificially enriched by any of the material listed in Subsection 010.12.a.  (3-31-22)

142. Technologlcally Enhanced Naturally Occurrlng Radloactlve Materlal (TENORM)—A:ny

whose radlonucllde concentratlons are increased bV orasa result of past or present human practlces

B3-34-22) )
13. Total Effective Dose Equivalent (TEDE). The sum of the effective dose equivalent (for external
exposures) and the committed effective dose equivalent (for internal exposures). ( )

154. Unimportant Quantities of Source Material. Radioactive-materials—defined—-as— Unimportant
quantities of source materials_defined by the U.S. Nuclear Regulatory Commission (10 CFR 40.13).

G312 )
011. -- 018. (RESERVED)

019. NOTIFICATION OF RADIOACTIVE MATERIALS.

Any person with knowledge of the transfer, or proposed transfer, of radioactive materials for disposal to any location
other than a location authorized by Section 020 to receive radioactive materials for disposal-shall must notify the
Department of the transfer as soon as the transfer takes place or as soon as the person learns of the transfer, or

proposed transfer, whichever is sooner. 33122 )
020. RADIATION PROTECTION STANDARDS.

01. General Protection Standards. (3-31-22)
a. All owners and operators—shall_ must conduct operations in a manner consistent with radiation
protection standards contained in 10 CFR Part 20; B-3H-22) )
b. No owner or operator-shall_ may conduct operations, create, use or transfer radioactive materials in
a manner such that any member of the public will receive an annual Total Effective Dose Equivalent (TEDE) in
excess of one hundred (100) millirem per year (1 milliseivert/year); and B-3H-22) )
c. No person-shall_may release radioactive materials for unrestricted use in such a manner that the

reasonably maximally exposed individual will receive an annual TEDE in excess of fifteen (15) millirem per year
(fifteen one-hundredths (0.15) milliseivert/year) excluding natural background.

02. Protection of Workers During Operations. All owners and operators—shall_must conduct
operations in a manner consistent with radiation protection standards for occupation workers contained in 10 CFR
Part 20. B3-31-22) )

03. Disposal of Radioactive Material. No person, owner, or operator-shalt may dispose of radioactive
materials by any method other than: B-3H-22) )

a. At a permitted treatment, storage or disposal facility under the authority of-thetdahoHazardeus
Waste-ManagementAet; Chapter 44, Title 39, Idaho Code, provided that the facility owner or operator complies with
each of the following: B-3H-22) )

i. Department-approved waste acceptance criteria for radioactive material-defined-in-Seetion-06190;
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DEPARTMENT OF ENVIRONMENTAL QUALITY Docket No. 58-0110-2301

Rules Regulating the Disposal of Radioactive Materials ZBR Proposed Rule
33422 )
il. A Department-approved closure program that provides reasonable assurance that the radon

emanation rate from the closed disposal unit will not exceed twenty (20) picocuries per square meter per second
averaged across the entire area of the closed disposal unit and meets the requirements in Subsection 020.01.b.; and
(3-31-22)

1il. A Department-approved environmental monitoring program that monitors air, ground—water,
surface water, and soil for radionuclides and ambient radiation levels-in at the-envirens boundary of the facility and
which demonstrates that no member of the general public is likely to exceed a radiation dose of one hundred (100)
millirem (one (1) milliseivert) per year from operations conducted at the site. 33422 )

db. In accordance with alternate methods authorized by the Department upon application or upon the
Department’s initiative, consistent with Section 020.01 and all applicable state statutes and regulations.  (3-31-22)

04. Prohibit Disposal at a Municipal Solid Waste Landfill. No person—shall_may dispose of
radioactive material-as—defined—in—these—rules at a municipal solid waste landfill, except for individual consumer
products containing radioactive material or as authorized under Subsection 020.03.b. B-3H-22) )

021. - 029. (RESERVED)

030. RECORDS.
Records of disposal,inetuding such as a manifest or bill of landing,-shalt must be maintained for three (3) years-in
aceordanee-with-40-CER262:40-and-40-CER262.23. B-31-22) )

031. -- 039. (RESERVED)
040.  VIOLATIONS.

01. Failure to Comply. Failure by any person, owner, or operator to comply with the provisions of
these rulesshal will be deemed a violation of these rules. B3-31-22) )

02. Falsification of Statements and Records. It-shall-be_is a violation of these rules for any person,
owner, or operator to knowingly make a false statement, representation, or certification in any document or record
developed, maintained, or submitted pursuant to these rules. B3-34-22)( )

03. Penalties. Any person violating any provision of these rules or order issued thereunder-shall may
be liable for civil penalty in accordance with Chapter 44, Title 39, Idaho Code. 33422 )

041. -- 999. (RESERVED)
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