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August 14, 2025 

 
The Hon. Daniel Foreman 
Senator, District 6 
Idaho Legislature 
 
The Hon. Barbara Ehardt 
Representative, District 33 
Idaho Legislature 
 

RE: Legality of Governor’s COVID Actions 
 

Dear Senator Foreman and Representative Ehardt: 
 
You requested my opinion on the following questions: 
 

1. Did the closing of houses of worship by the Governor violate state code and/or the U.S. or state 
constitutions? 
 

2. Did the closing of businesses by the Governor violate state code and/or the U.S. or state 
constitutions? 

 
3. Did the Governor’s order of a statewide quarantine violate state code and/or the U.S. or state 

constitutions? 
 

4. Did the Governor’s continuance of the declared state of “extreme emergency” beyond ninety 
(90) days violate state code? 

 
5. Did the establishment by the Governor of the Coronavirus Financial Advisory Committee 

(CFAC) to partly manage federal COVID funding violate state code and/or the state constitution? 
 

SHORT ANSWER 
 

1-3. In 2020, the Idaho Code enabled the Governor to exercise all police power of the state during a 
period of extreme emergency. Because the police power is so extensive, many provisions in the 
Governor’s Order to Self-Isolate, including business closures and the stay-at-home requirements, 
were permissible. However, the closure of houses of worship violated constitutional and 
statutory provisions guaranteeing the right to free exercise of religion because houses of worship 
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were treated less favorably than businesses that were allowed to remain open with social 
distancing measures in place. 

 
4. In 2020, the period of extreme emergency was shorter than 90 days. Even if it had been longer, 

no provision of law at the time limited a period of extreme emergency to 90 days. 
 

5. Under the Idaho Constitution, the Legislature, not the Governor, has the authority to set the 
state’s fiscal policy, including the authority to distribute federal funds allocated to the state. 
CFAC had no constitutional or legal authority to make policy decisions in place of the 
Legislature. 

 
BACKGROUND 

 
In late 2019, a novel virus, severe acute respiratory syndrome coronavirus 2, began circulating in 
China.1 The virus caused a respiratory disease, COVID-19.2 Typical symptoms included fever, fatigue, 
and cough; however, the most serious manifestations of the disease included respiratory failure, multi-
organ failure, and death.3 Highly infectious, the virus spread worldwide, and the World Health 
Organization declared a global pandemic on March 11, 2020.4 
 
Two days later, the first Idaho case of COVID-19 was confirmed.5 Pursuant to I.C. § 46-1008, Governor 
Brad Little issued a proclamation declaring that a state of emergency existed in Idaho, finding an 
“imminent threat to public health and safety.”6 By March 20, it was evident there was community spread 
of the virus in Idaho, and on March 25, the Governor declared a state of extreme emergency pursuant to 
I.C. § 46-601.7 
 
Also on March 25, at the Governor’s directive,8 Dave Jeppesen, Director of the Department of Health 
and Welfare, issued an Order to Self-Isolate pursuant to I.C. § 56-1003.9 The order applied to “all 
individuals living in the State of Idaho.”10 People were ordered to stay at their place of residence except 
to: (1) provide or receive essential services; (2) engage in essential activities; or (3) provide essential 
business and government services.11 The order prohibited “all non-essential gatherings of any number of 

 
1 Ying-Jian Hao et al, “The origins of COVID-19 pandemic: a brief overview,” Transbound Emerg. Dis. 2022 (Oct. 20, 2022), 
https://pmc.ncbi.nlm.nih.gov/articles/PMC9874793/.  
2 Id. 
3 Id. 
4 Domenico Cucinotta & Maurizio Vanelli, “WHO Declares COVID-19 A Pandemic,” Acta Biomed. 2020 (March 19, 2020), 
https://pmc.ncbi.nlm.nih.gov/articles/PMC7569573/.  
5 Niki Forbing-Orr, Press Release, Idaho Department of Health and Welfare, “First case of novel coronavirus reported in 
south central Idaho; the second in the state” (March 14, 2020), https://healthandwelfare.idaho.gov/news/update-contact-phd-
first-case-novel-coronavirus-reported-south-central-idaho-second-state.  
6 Proclamation (issued by Governor Brad Little), Idaho (March 13, 2020). 
7 Proclamation (issued by Governor Brad Little), Idaho (March 25, 2020). 
8 Marissa Morrison Hyer, Press Release, Office of the Idaho Governor, “Governor Little issues statewide stay-home order, 
signs extreme emergency declaration” (March 25, 2020), https://gov.idaho.gov/pressrelease/governor-little-issues-statewide-
stay-home-order-signs-extreme-emergency-declaration/.  
9 Order to Self-Isolate (issued by Director Dave Jeppesen, Department of Health and Welfare), Idaho (March 25, 2020). 
10 Id. at 1. 
11 Id.  

https://pmc.ncbi.nlm.nih.gov/articles/PMC9874793/
https://pmc.ncbi.nlm.nih.gov/articles/PMC7569573/
https://healthandwelfare.idaho.gov/news/update-contact-phd-first-case-novel-coronavirus-reported-south-central-idaho-second-state
https://healthandwelfare.idaho.gov/news/update-contact-phd-first-case-novel-coronavirus-reported-south-central-idaho-second-state
https://gov.idaho.gov/pressrelease/governor-little-issues-statewide-stay-home-order-signs-extreme-emergency-declaration/
https://gov.idaho.gov/pressrelease/governor-little-issues-statewide-stay-home-order-signs-extreme-emergency-declaration/
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individuals” and directed businesses and government agencies to “cease nonessential operations at 
physical locations” in the state.12 Where isolation was not possible, the order mandated social 
distancing.13 The order specifically required that Idahoans “immediately cease hosting or participating 
in all public and private gatherings and multi-person activities for social, spiritual and recreational 
purposes.”14 
 
The order defined “essential activities” as: (1) activities and tasks essential to the health and safety of an 
individual, a household member, a pet, or livestock; (2) obtaining or delivering necessary services or 
supplies; (3) outdoor activity, such as walking or biking, as long as social distancing could be 
maintained; (4) work providing essential products and services or work to maintain a business’s 
minimum basic operations, such as inventory and payroll; and (5) providing care for a family member or 
pet in another household.15 
 
The order defined “essential government functions” as those services needed to “ensure the continuing 
operation of local, state, federal, or tribal government agencies and provide for the health, safety and 
welfare of the public.”16 The order defined “businesses” as “for-profit, non-profit, or educational 
entities, regardless of the nature of the service, the function they perform, or…corporate or entity 
structure.”17 Under this definition, houses of worship qualified as businesses. But while the term 
“essential businesses” was defined rather broadly — including businesses as diverse as grocery stores, 
media outlets, gas stations, and dry cleaners — the term did not include houses of worship.18 
Consequently, houses of worship were required to close pursuant to the order. 
 
The Order to Self-Isolate was intended to remain in effect until 11:59 p.m. on April 15, 2020, or “until 
extended, rescinded, superseded, or amended in writing by the Director.”19 Two amended orders were 
issued on April 2, 2020, and April 15, 2020, but did not significantly change the restrictions applying to 
individuals or businesses.20 The April 15 order extended the self-isolation period to April 30, 2020.21 
 
On March 27, 2020, Congress enacted the Coronavirus Aid, Relief, and Economic Security (CARES) 
Act, Pub. L. 116-136. Among its many provisions, the CARES Act established the Coronavirus Relief 
Fund (CRF), appropriated $150 billion to the fund, and allocated fund moneys to states, local 
governments, and tribal governments.22 The State of Idaho’s allocation was $1.25 billion.23  

 
12 Id. 
13 Id. at 2. 
14 Id. at 4. 
15 Id. at 4-5. 
16 Id. at 6. 
17 Id.  
18 Id. at 6-8. 
19 Id. at 1. 
20 See Amended Order to Self-Isolate (issued by Director Dave Jeppesen, Department of Health and Welfare), Idaho (April 2, 
2020), and Amended Order to Self-Isolate (issued by Director Dave Jeppesen, Department of Health and Welfare), Idaho 
(April 15, 2020). 
21 Amended Order to Self-Isolate (April 15, 2020) at 1. 
22 42 U.S.C.A. § 801 (West 2020).  
23 See Idaho State Board of Examiners, Special Meeting Minutes at 2 (April 30, 2020) [hereinafter S.B.E. Minutes], 
https://transparencyresources.idaho.gov/_layouts/15/WopiFrame.aspx?sourcedoc={2756F478-7AE1-41B0-B152-
DB5E3C0D770D}&file=April%2030,%202020%20Special%20Meeting%20Minutes.docx&action=default.  

https://transparencyresources.idaho.gov/_layouts/15/WopiFrame.aspx?sourcedoc=%7b2756F478-7AE1-41B0-B152-DB5E3C0D770D%7d&file=April%2030,%202020%20Special%20Meeting%20Minutes.docx&action=default
https://transparencyresources.idaho.gov/_layouts/15/WopiFrame.aspx?sourcedoc=%7b2756F478-7AE1-41B0-B152-DB5E3C0D770D%7d&file=April%2030,%202020%20Special%20Meeting%20Minutes.docx&action=default
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The CARES Act limited use of CRF payments to covering costs that: 
 

(1) are necessary expenditures incurred due to the public health emergency with respect to 
the Coronavirus Disease 2019 (COVID-19);  

 
(2) were not accounted for in the budget most recently approved as of March 27, 2020, for 

the State or government; and 
 
(3) were incurred during the period that begins on March 1, 2020, and ends on December 

30, 2020.24 
 
Notably, Congress did not allocate CRF moneys to governors or to particular state agencies. The 
decision of how exactly to distribute CRF moneys was left to the states. With the Legislature having 
already adjourned sine die,25 the State Controller created a new account, Fund 0345, in the Office of the 
Governor from which to expend the CRF moneys.26 
 
On April 7, 2020, the Governor issued Executive Order No. 2020-07 to create the COVID-19 Financial 
Advisory Committee (CFAC). The committee included three legislators as well as several executive 
branch officials and representatives from tribes, businesses, the Association of Idaho Cities, and the 
Idaho Association of Counties.27 The order directed CFAC to: 
 

make recommendations to the Governor for prioritizing the use of [CRF] funds, and 
establish an equitable and accountable process for state agencies, local and tribal 
governments to submit for reimbursement of costs that are incurred due to COVID-19 
between March 1, 2020, and December 30, 2020, that were not accounted for in their most 
recent budget.28  

 
The executive order also enabled CFAC to: (1) require reports from state agencies and local 
governments; and (2) coordinate with the State Controller to develop a reporting dashboard on 

 
24 42 U.S.C.A. § 801(d) (West 2020). A later amendment extended the cost coverage period to December 31, 2021. See Pub. 
L. 116-260, Div. N, Title X, § 1001 (Dec. 27, 2020). 
25 See 2020 Idaho S. Jour. at  272 (2020), https://legislature.idaho.gov/wp-
content/uploads/sessioninfo/2020/journals/sfinal.pdf, and 2020 Idaho H.R. Jour. at 334 (2020), 
https://legislature.idaho.gov/wp-content/uploads/sessioninfo/2020/journals/hfinal.pdf.  
26 SBE Minutes at 2. See also Alex J. Adams, Division of Financial Management, Office of the Idaho Governor, “Federal 
CARES Act and COVID-19 Emergency Funding,” Presentation Slide 4 (Jan. 13, 2021), https://legislature.idaho.gov/wp-
content/uploads/budget/committee/jfac/2021/A2.Wednesday,%20January%2013/05.Federal%20CARES%20Act-COVID-
19%20Emergency%20Funding,%20Alex%20Adams.pdf [hereinafter Adams].  
27 Little, B. Executive Order No. 2020-07: Establishing a Process to Evaluate and Implement Federal Coronavirus Funding, 
IAC Archive 2020 (April 7, 2020) [hereinafter “E.O. 2020-07”], 
https://adminrules.idaho.gov/rules/2020%20Archive%20C1/EXOs/2020-07_ExOr_20-5.pdf. The legislators were Sen. Steve 
Bair, Co-chair of the Joint Finance-Appropriations Committee (JFAC); Rep. Rick Youngblood, Co-chair of JFAC; and Rep. 
Melissa Wintrow. Adams, Slide 13. 
28 E.O. 2020-07 at 2.  

https://legislature.idaho.gov/wp-content/uploads/sessioninfo/2020/journals/sfinal.pdf
https://legislature.idaho.gov/wp-content/uploads/sessioninfo/2020/journals/sfinal.pdf
https://legislature.idaho.gov/wp-content/uploads/sessioninfo/2020/journals/hfinal.pdf
https://legislature.idaho.gov/wp-content/uploads/budget/committee/jfac/2021/A2.Wednesday,%20January%2013/05.Federal%20CARES%20Act-COVID-19%20Emergency%20Funding,%20Alex%20Adams.pdf
https://legislature.idaho.gov/wp-content/uploads/budget/committee/jfac/2021/A2.Wednesday,%20January%2013/05.Federal%20CARES%20Act-COVID-19%20Emergency%20Funding,%20Alex%20Adams.pdf
https://legislature.idaho.gov/wp-content/uploads/budget/committee/jfac/2021/A2.Wednesday,%20January%2013/05.Federal%20CARES%20Act-COVID-19%20Emergency%20Funding,%20Alex%20Adams.pdf
https://adminrules.idaho.gov/rules/2020%20Archive%20C1/EXOs/2020-07_ExOr_20-5.pdf
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Transparent Idaho.29 Aside from referring to the existing states of emergency and extreme emergency,30 
the order did not cite to a specific statute or constitutional provision enabling the Governor to create or 
authorize the activities of CFAC.  
 
CFAC ultimately distributed most of the $1.25 billion in CRF moneys, including $318 million for small 
business support, $282 million for local government support, $220 million for education, $192 million 
for state agency programs, $50 million for broadband infrastructure, $15 million for rental assistance, 
$2.6 million for the Idaho Food Bank, and $1.1 million for the Lost Wages Assistance Program.31 To 
put those numbers in perspective, the fiscal year 2020 budget originally set by the Legislature included 
$3.26 billion in federal funds.32 Without any legislative action, CFAC made distributions in an amount 
about equal to a third of what the Legislature had appropriated in federal funds during the ordinary 
budget process. 
 
On May 1, 2020, the Governor and Director Jeppesen issued a Stay Healthy Order, which rescinded the 
Order to Self-Isolate and enabled most businesses and government agencies to resume operations at their 
physical locations, subject to certain restrictions such as social distancing.33 Under the Stay Healthy 
Order, houses of worship were permitted to reopen for services.34 
 
On June 11, 2020, 78 days after the declaration of extreme emergency, Governor Little rescinded the 
state of extreme emergency via proclamation.35 
 

ANALYSIS 
 

1. In 2020, I.C. § 46-601 enabled the Governor to exercise all police power of the state during 
a period of extreme emergency. Because the police power is so extensive, most provisions in 
the Order to Self-Isolate were permissible. However, the provisions applicable to houses of 
worship violated the right to free exercise of religion because houses of worship were 
treated less favorably than businesses that were allowed to stay open with social distancing 
measures in place. 

 
The United States Constitution reserves to the states those powers of sovereignty that are neither 
delegated to the federal government nor prohibited by the Constitution.36 While the federal government 
has only “enumerated powers,” state governments have general powers — that is, they possess powers 

 
29 Id. 
30 Id. at 1. 
31 Adams, Slide 20. 
32 Division of Budget and Policy Analysis, Idaho Legislative Services Office, 2019 Idaho Legislative Fiscal Report at 27, 
https://legislature.idaho.gov/wp-content/uploads/budget/publications/Legislative-Fiscal-
Report/2019/Legislative%20Fiscal%20Report.pdf?ts=1755188902.  
33 Stay Healthy Order (issued by Governor Brad Little and Director Dave Jeppesen, Department of Health and Welfare), 
Idaho (May 1, 2020). 
34 Don Day, “Little’s office clarifies church guidance: ‘heard from many, many Idahoans,’” Boise Dev (April 28, 2020), 
https://boisedev.com/news/2020/04/28/idaho-churches-covid-19/.  
35 Proclamation (issued by Governor Brad Little), Idaho (June 11, 2020). 
36 U.S. const. amend. X. 

https://legislature.idaho.gov/wp-content/uploads/budget/publications/Legislative-Fiscal-Report/2019/Legislative%20Fiscal%20Report.pdf?ts=1755188902
https://legislature.idaho.gov/wp-content/uploads/budget/publications/Legislative-Fiscal-Report/2019/Legislative%20Fiscal%20Report.pdf?ts=1755188902
https://boisedev.com/news/2020/04/28/idaho-churches-covid-19/
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that are “numerous and indefinite.”37 “Unlike Congress, which may only exercise the powers expressly 
granted to it by the federal Constitution, the Idaho legislature may enact any law on any matter unless it 
is constitutionally prohibited from doing so.”38 
 
The decision to limit the powers of the state is a matter for the people of that state, since “[a]ll political 
power is inherent in the people.”39 But any such limitation must be expressed in the state constitution. 
“[U]nless a prohibition is found in the Idaho Constitution, the Idaho legislature has plenary authority to 
legislate on any subject.”40 In other words, the Idaho Constitution is “not a grant but a limitation on 
legislative power,” and where an action is not expressly prohibited, the state is free to act.41 
 
Among the state’s most significant powers is the police power, which is the right of the state to: (1) 
protect the lives, health, safety, morals, and comfort of all persons; (2) preserve the public order; and (3) 
promote the common good and the general welfare of society.42 States have “great latitude under their 
police powers to legislate as to the protection of the lives, limbs, health, comfort, and quiet of all 
persons.”43 The police power is “from its very nature incapable of any very exact definition or 
limitation.”44 The Idaho Supreme Court has described the police power as “sweeping,” observing that its 
“limits…cannot be defined with precision,”45 while the United States Supreme Court has characterized 
the police power as “one of the most essential of powers, at times the most insistent, and always one of 
the least limitable of the powers of government.”46 The police power is “incapable of any exact 
limitation, because none can foresee the ever-changing conditions which may call for its exercise.”47 
Though an exercise of the police power may not completely abrogate an individual’s constitutional 
rights, such rights may nevertheless be limited or restricted as necessity demands,48 because the right of 
liberty is “not entirely free.”49 “Individuals must sacrifice part of their ‘liberty’ in order to empower a 
government” to pass and enforce “laws necessary for the general public welfare.”50  
 
The police power includes the power of states to “enact and enforce quarantine laws for the safety and 
the protection of the health of their inhabitants.”51 The power likewise includes the ability to enact 
“health laws of every description.”52 Quarantine and health laws are legitimate under the “acknowledged 

 
37 U.S. v. Lopez, 514 U.S. 549, 552, 115 S.Ct. 1624, 1626 (1995).  
38 State v. Heath, 168 Idaho 678, 682, 485 P.3d 1121, 1125 (2021). 
39 Idaho const. art. I, § 2. 
40 Flores v. State, 109 Idaho 182, 183, 706 P.2d 71, 72 (1985). 
41 Id. 
42 See Slaughter-House Cases, 83 U.S. 36, 62 (1872). See also Robert J. Toth, Jr., Revisiting Jacobson v. Massachusetts: The 
COVID Cases, 54 Creighton L. Rev. 559, 560-561 (2021) and James R. Steiner-Dillon & Elisabeth J. Ryan, Jacobson 2.0: 
Police Power in the Time of COVID-19, 84 Alb. L. Rev. 383, 392-394 (2021). 
43 Gonzales v. Oregon, 546 U.S. 243, 270, 126 S.Ct. 904, 923 (2006). 
44 Slaughter-House Cases, 83 U.S. at 62. 
45 Ex Parte Hinkle, 33 Idaho 605, 196 P. 1035, 1037 (1921). 
46 District of Columbia v. Brooke, 214 U.S. 138, 149, 29 S.Ct. 560, 563 (1909). 
47 Hinkle, 196 P. at 1037. 
48 Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 28, 25 S.Ct. 358, 362 (1905). 
49 State v. Gibson, 108 Idaho 202, 203, 697 P.2d 1216, 1217 (Idaho App.1985).  
50 Id.  
51 Compagnie Francaise de Navigation a Vapeur v. Board of Health of State of Louisiana, 186 U.S. 380, 387, 22 S.Ct. 811, 
814 (1902). 
52 Jacobson, 197 U.S. at 25, 25 S.Ct. at 361. 
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power of a State…to provide for the health of its citizens.”53 The police power enables state officials to 
“compel treatment, prohibit or direct certain conduct, or detain and isolate if they can demonstrate the 
actions are necessary to further public health objectives.”54 “During pandemics like COVID-19, the 
legislative and executive branches have broad powers and discretion to carry out the recommendations 
of health officials designed to protect ‘[t]he safety and the health of the people.’”55 “Upon the principle 
of self-defense, of paramount necessity, a community has the right to protect itself against an epidemic 
of disease which threatens the safety of its members.”56 When the government faces a situation “fraught 
with medical and scientific uncertainties, legislative options must be especially broad.”57 
 
While the police power is vested in the Legislature,58 the Legislature may delegate to executive officials 
the right to exercise the police power.59 The version of I.C. § 46-601 in effect during 2020 enabled the 
Governor to exercise “all police power vested in the state by the constitution and the laws of the state of 
Idaho” during a period of extreme emergency.60 Because the police power is so extensive, this was quite 
an extraordinary grant of power, one the Governor could exercise upon his own declaration and 
according to his own judgment.  
 
The version of I.C. § 56-1003 in effect during 2020 was also quite broad, enabling the Director of the 
Department of Health and Welfare to “impose and enforce orders of isolation and quarantine to protect 
the public from the spread of infectious or communicable diseases.”61 The statute provided that such 
orders shall be affirmed by courts if “it appears by a preponderance of the evidence that the order is 
reasonably necessary to protect the public from a substantial and immediate danger of the spread of an 
infectious or communicable disease.”62  
 
Given the scope of the police power, it can be difficult to judge when a state’s exercise of the police 
power goes too far. “Although state power to regulate conduct in the name of public health has been 
held subject to some constitutional constraints, courts have largely…adopt[ed] a deferential approach 
emphasizing the protection of public health even at some expense to individual liberties.”63 During the 
COVID-19 pandemic, courts “overwhelmingly…upheld the government’s restrictions to limit the spread 
of COVID-19.”64 For example, in May 2020, the United States Supreme Court, without comment, 
denied an application for injunctive relief against the State of California’s limitation on attendance at 
places of worship.65 In a concurring opinion, Chief Justice John Roberts observed that the Constitution 
“principally entrusts” public health and safety to the “politically accountable officials of the States” who 

 
53 Gibbons v. Ogden, 22 U.S. 1, 205 (1824). 
54 Ryan Houser & Andrés Constantin, COVID-19, Religious Freedom and the Law: The United States’ Case, 49 Am. J. L. & 
Med. 24, 26 (2023). 
55 Miller v. City of Scottsdale, 88 F.4th 800, 806 (9th Cir. 2023). 
56 Jacobson, 197 U.S. at 27, 25 S.Ct. at 362. 
57 Marshall v. U.S., 414 U.S. 417, 427, 94 S.Ct. 700, 706 (1974). 
58 Hinkle, 196 P. at 1037. 
59 See Chambers v. McCollum, 47 Idaho 74, 272 P. 707, 708-709 (1928). 
60 I.C. § 46-601(2) (West, Westlaw through 2020 Idaho Reg. Sess.) (emphasis added). 
61 I.C. § 56-1003(7) (West, Westlaw through 2020 Idaho Reg. Sess.).  
62 Id. 
63 Steiner-Dillon, supra at 410-411. 
64 Erwin Chemerinsky & Michele Goodwin, Civil Liberties in a Pandemic: The Lessons of History, 106 Cornell L. Rev. 815, 
818 (2021). 
65 South Bay United Pentecostal Church v. Newsom, 140 S.Ct. 1613 (2020). 



8 
 

 

Paul Headlee, Deputy Director 
Legislative Services Office 

Matt Drake, Manager 
Research & Legislation 

Matt Drake, Manager 
Research & Legislation 

    
 April Renfro, Manager 

   Legislative Audits 
 

 
    Norma Clark, Manager 

    Information Technology 
 

 
 

Tel: 208-334-2475  
legislature.idaho.gov 

 

Statehouse, P.O. Box 83720 
Boise, Idaho 83720-0054 

 

should “not be subject to second-guessing” by the judiciary.66 
 
There are, however, some general guidelines limiting a state’s use of the police power. An exercise of 
the police power should be “essential to the safety, health, peace, good order, and morals of the 
community.”67 That is, there should be a demonstration of necessity, and the exercise of the police 
power may not be “arbitrary”68 or “oppressive.”69 The exercise should not go “far beyond what [is] 
reasonably required for the safety of the public.”70 Finally, the exercise must have a “real or substantial 
relation” to its purpose.71 
 
When a government action appears to invade individual rights and a court is asked to consider the 
constitutionality of the action, the court will apply different standards of judicial review depending on 
the nature of the right involved. Courts “employ” these levels of scrutiny to “reconcile individual 
liberties with societal needs.”72 
 
The rational basis test applies to most government actions, including economic regulation.73 Under the 
rational basis test, a government action is constitutional as long as the action is rationally related to a 
legitimate government interest.74  
 
Intermediate scrutiny applies when the government restricts expressive activities protected by the First 
Amendment in a content-neutral way.75 A restriction is content-neutral if it applies regardless of the 
“ideas or views expressed.”76 To satisfy intermediate scrutiny, the restriction must further a substantial 
government interest without burdening First Amendment rights more than is necessary to further the 
government’s interests.77 
 
Finally, strict scrutiny applies when government action substantially burdens a fundamental right.78 
Under strict scrutiny, the government action is constitutional only if it is: (1) necessary to achieve a 
compelling government interest; (2) narrowly tailored to advance that interest; and (3) the least 
restrictive means to achieve that interest.79 
 

 
 

 
66 Id. at 1613-1614 (Roberts, C.J., concurring). 
67 Jacobson, 197 U.S. at 26, 25 S.Ct. at 361. 
68 Id. at 28, 362. 
69 Id. at 38, 366. 
70 Id. at 28, 362. 
71 Id. at 31, 363. 
72 Ashutosh Bhagwat, The Test That Ate Everything: Intermediate Scrutiny in First Amendment Jurisprudence, 2007 U. Ill. L. 
Rev. 783, 784 (2007). 
73 Id. at 786. 
74 City of New Orleans v. Dukes, 427 U.S. 297, 303, 96 S.Ct. 2513, 2517 (1976). 
75 Turner Broadcasting System, Inc. v. F.C.C., 512 U.S. 622, 643, 114 S.Ct. 2445, 2459 (1994). See also Chemerinsky, supra 
at 837-838.   
76 Turner Broadcasting System, Inc., 512 U.S. at 643, 114 S.Ct. at 2459. 
77 Id. at 662, 2469. 
78 16A Am. Jur. 2d Constitutional Law § 402 (2025). 
79 Id. 
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a. Under the law and court precedent as they existed at the time, the Governor’s closure of 
houses of worship appeared to be a permissible exercise of the police power. However, a 
2021 United States Supreme Court decision calls that into doubt. 

 
The free exercise of religion is a right guaranteed by the First and Fourteenth Amendments of the United 
States Constitution as well as by Article I, Section 4 of the Idaho Constitution.80 The right to free 
exercise is not “beyond limitation” and may, under certain conditions, be subject to government 
restraint.81  
 
When evaluating whether free exercise is unconstitutionally infringed on by government action, the 
level of scrutiny a court will apply depends on the circumstances. If the government action is neutral and 
of general applicability — that is, if it restricts specific conduct regardless of whether the conduct is for 
religious or secular reasons — then the action need only satisfy the rational basis test.82 An individual’s 
religious beliefs cannot “excuse him from compliance with an otherwise valid law prohibiting conduct 
that the State is free to regulate.”83 With regard to public health, specifically, the “right to practice 
religion freely does not include liberty to expose the community…to communicable disease.”84 
 
If, however, the government action “infringe[s] upon or restrict[s] practices because of their religious 
motivation, the law is not neutral…and it is invalid unless it is justified by a compelling interest and is 
narrowly tailored to advance that interest.”85 In other words, strict scrutiny applies. 
 
The Idaho Code requires satisfaction of strict scrutiny when state and local government actions affect 
the free exercise of religion regardless of whether the actions are generally applicable and neutral.86 
Pursuant to I.C. § 73-402, the state government may not “substantially burden a person’s exercise of 
religion” unless the burden is “[e]ssential to further a compelling governmental interest” and the “least 
restrictive means of furthering that compelling governmental interest.” The exercise of religion is the 
“ability to act or refusal to act in a manner substantially motivated by a religious belief, whether or not 
the exercise is compulsory or central to a larger system of religious belief.”87 Free exercise is 
substantially burdened if a government action “inhibit[s] or curtail[s] religiously motivated practices.”88 
The provisions of I.C. § 73-402 apply to “all state laws…and the implementation of those laws.”89 Thus, 
I.C. § 73-402 applies to the statutes enabling the Governor to declare an emergency as well as to the 
statute enabling the Director of the Department of Health and Welfare to issue orders of isolation and 
quarantine. 
 

 
80 Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531, 113 S.Ct. 2217, 2225 (1993), and Ricks v. State 
Contractors Board, 164 Idaho 689, 701, 435 P.3d 1, 13 (2018). 
81 Prince v. Massachusetts, 321 U.S. 158, 166, 64 S.Ct. 438, 442 (1944). 
82 See Employment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872, 878-882, 110 S.Ct. 1595, 
1602 (1990). 
83 Id. at 879, 1600. 
84 Prince, 321 U.S. at 166-167, 64 S.Ct. at 442. 
85 Church of Lukumi Babalu Aye, Inc., 508 U.S. at 533, 113 S.Ct. at 2227. 
86 See I.C. §§ 73-401 et seq. 
87 I.C. § 73-401(2). 
88 I.C. § 73-401(5). 
89 I.C. § 73-403(1). 
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Attending religious services at a house of worship is a behavior motivated by religious belief.90 
Therefore, the closure of houses of worship substantially burdened the free exercise of religion. For the 
closures to have been valid, then, strict scrutiny requires that the closures were: (1) essential to further a 
compelling government interest; (2) narrowly tailored to achieve that interest; and (3) the least 
restrictive means of furthering that interest. 
 
According to the United States Supreme Court, “[s]temming the spread of COVID-19 is unquestionably 
a compelling interest.”91 Per Director Jeppesen, the Order to Self-Isolate was: 
 

essential to slow virus transmission as much as possible to protect the most vulnerable and 
to prevent the health care system from being overwhelmed. One proven way to slow 
transmission is to limit interactions among people to the greatest extent practicable. By 
reducing the spread of the COVID-19 virus, this Order helps preserve critical and limited 
healthcare [sic] capacity in the State of Idaho.92 

 
To limit interactions between people, the order closed businesses considered nonessential and prohibited 
gatherings except those for “essential activities or essential travel or to perform work for essential 
businesses and government agencies or perform essential infrastructure work.”93 The order did not state 
that houses of worship, specifically, were closed, but because houses of worship were not included in 
the definition of essential businesses, the effect of the order was to close houses of worship along with 
other entities considered nonessential. The order also specifically prohibited “faith-based” events and 
gatherings for “spiritual” purposes.94 
 
As discussed above, courts typically show the legislative and executive branches substantial deference 
when they exercise the police power to protect public health. Mindful of that deference, I believe that if 
a court had reviewed the Order to Self-Isolate during the time it was effective, the court likely would 
have held that the order satisfied strict scrutiny.95 Deference is “at its height for measures taken…during 
the early stages of a pandemic, when local governmental officials have limited knowledge about a novel 
disease and yet must nonetheless act to prevent the loss of lives.”96 The Order to Self-Isolate served a 
compelling interest; the order was determined by the executive branch to be essential, a determination 
that most courts at the time seemed unwilling to question; and because the intent of the order was to 
limit human interaction as much as possible while permitting some basic services necessary for the 
preservation of public health and safety — an intent that does not appear, at least on its face, to be 
arbitrary — I believe most courts would have considered the order to be the least restrictive means of 
stemming the spread of COVID-19.  
 
In an early case concerning pandemic restrictions on religious institutions, Chief Justice Roberts 

 
90 See e.g. State v. Cordingley, 154 Idaho 762, 774, 302 P.3d 730, 742 (2013) (discussing “gathering places” such as churches, 
mosques, and synagogues as an “accoutrement of religion”). 
91 Roman Catholic Diocese of Brooklyn v. Cuomo, 592 U.S. 14, 18, 141 S.Ct. 63, 67 (2020). 
92 Order to Self-Isolate at 3. 
93 Id. at 2, 4. 
94 Id. at 4. 
95 A lawsuit challenging the order was filed, but the court dismissed it on the basis of mootness. See Herndon v. Little, 2021 
WL 66657 at *7 (D. Idaho 2021).  
96 Miller, 88 F.4th at 806. 
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observed that the “precise question of when restrictions on particular social activities should be lifted 
during the pandemic is a dynamic and fact-intensive matter subject to reasonable disagreement.”97 His 
preference was to avoid “second-guessing” the “politically accountable officials of the States.”98 Though 
the Chief Justice made his comments in a concurring opinion, not a majority opinion of the Court, his 
opinion nevertheless proved highly influential on other judges and legal scholars.99 Similar to the Chief 
Justice’s opinion was that of Idaho Attorney General Lawrence Wasden, who believed that the Order to 
Self-Isolate was “well within…constitutional and statutory boundaries.”100 Decisions of courts across 
the nation reflected an early consensus that restrictions on houses of worship were constitutional. 
 
However, in April 2021, the United States Supreme Court issued a per curiam opinion101 in Tandon v. 
Newsom, a case regarding pandemic restrictions affecting free exercise.102 In that opinion, a majority of 
the justices clarified that strict scrutiny in free exercise cases: 
 

requires the government to show that measures less restrictive of the First Amendment 
activity could not address its interest in reducing the spread of COVID. Where the 
government permits other activities to proceed with precautions, it must show that the 
religious exercise at issue is more dangerous than those activities even when the same 
precautions are applied. Otherwise, precautions that suffice for other activities suffice for 
religious exercise too….The State cannot “assume the worst when people go to worship 
but assume the best when people go to work.”103 

 
The Order to Self-Isolate allowed certain businesses to stay open and comply with social distancing 
requirements to the “greatest extent feasible.”104 Under the standard announced in Tandon, houses of 
worship should have been allowed to remain open with social distancing measures in place unless the 
state could show that allowing houses of worship to remain open was more dangerous and more likely to 
spread COVID than allowing the businesses to stay open. While this might not have been an impossible 
standard to satisfy, it would have been an extremely difficult one, especially where larger houses of 
worship were concerned. “It is hard to believe that admitting more than 10 people to a 1,000-seat church 
or 400-seat synagogue would create a more serious health risk than the many other activities that the 
State allows.”105 
 
For that reason, I am doubtful that the Order to Self-Isolate, as written, satisfied strict scrutiny, and in 
my opinion, the provisions of the order as applied to houses of worship violated constitutional and 
statutory provisions protecting the free exercise of religion. That being said, I presume the order would 
have been drafted differently if the Tandon opinion had been available at the time the order was issued. 

 
97 South Bay United Pentecostal Church, 140 S.Ct. at 1613. 
98 Id. at 1613-1614. 
99 See e.g. Roman Catholic Diocese of Brooklyn, 592 U.S. at 23, 141 S.Ct. at 70 (Gorsuch, J., concurring), and 39A C.J.S. 
Health & Environment § 29 (2025). 
100 2020 Idaho Att’y Gen. Ann. Rpt. 148-149. 
101 A per curiam opinion is an “opinion handed down by an appellate court without identifying the individual judge who 
wrote the opinion.” “Opinion,” Black’s Law Dictionary (12th ed. 2024).  
102 593 U.S. 61, 141 S.Ct. 1294 (2021). 
103 Id. at 62-64, 1296-1297. 
104 Order to Self-Isolate at 4. 
105 Roman Catholic Diocese of Brooklyn, 592 U.S. at 19, 141 S.Ct. at 67. 
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b. The closure of businesses was a permissible exercise of the police power. 

 
The Fourteenth Amendment of the United States Constitution and Article I, Section 1 of the Idaho 
Constitution protect economic liberties, including the right to earn a living.106 Government actions that 
infringe upon economic liberties are evaluated under the rational basis test.107 For the action to be 
upheld, the action need only be rationally related to a legitimate government interest.108 During COVID, 
litigants challenging business restrictions in court were generally “unsuccessful.”109 This was 
unsurprising, given the high level of deference courts will show to the other branches of government 
during a public health emergency. 
 
In a dissenting opinion in a 2020 case, Justice Samuel Alito explained the rationale underlying such 
deference: 
 

For months now, States and their subdivisions have responded to the pandemic by 
imposing unprecedented restrictions on personal liberty….This initial response was 
understandable. In times of crisis, public officials must respond quickly and decisively to 
evolving and uncertain situations. At the dawn of an emergency — and the opening days 
of the COVID-19 outbreak plainly qualify — public officials may not be able to craft 
precisely tailored rules. Time, information, and expertise may be in short supply, and those 
responsible for enforcement may lack the resources needed to administer rules that draw 
fine distinctions. Thus, at the outset of an emergency, it may be appropriate for courts to 
tolerate very blunt rules. In general, that is what has happened thus far during the COVID-
19 pandemic.110 

 
Justice Alito went on to opine that such deference was no longer appropriate once “more medical and 
scientific evidence becomes available” and “States have time to craft policies in light of that 
evidence.”111 In other words, extraordinary measures were most justifiable early in the pandemic. 
 
Here in Idaho, the plainly stated purpose of the Order to Self-Isolate was to “slow virus transmission as 
much as possible to protect the most vulnerable and to prevent the health care system from being 
overwhelmed.”112 These were legitimate government interests, as recognized by numerous courts 
nationwide. To serve those interests, the order closed businesses except to the extent necessary to 
provide essential goods and services to the public and to maintain a business’s minimum basic 
operations. Both the closures and the exceptions were related to the interests being served. Reasonable 
minds may differ on how “essential” was defined and, in retrospect, it was likely possible to serve the 

 
106 See e.g. Ferguson v. Skrupa, 372 U.S. 726, 728-729, 83 S.Ct. 1028, 1030-1031 (1963); Williamson v. Lee Optical of 
Oklahoma, Inc., 348 U.S. 483, 75. S.Ct. 461 (1955); and Berry v. Summers, 76 Idaho 446, 451, 283 P.2d 1093, 1095 (1955). 
107 Chemerinsky, supra at 847-848. 
108 Id. at 848. 
109 Kenny Mok & Eric A. Posner, Constitutional Challenges to Public Health Orders in Federal Courts during the COVID-19 
Pandemic, 102 Boston University L. Rev. 1729, 1750 (2022).  
110 Calvary Chapel Dayton Valley v. Sisolak, 140 S.Ct. 2603, 2604-2605 (2020) (Alito, J., dissenting). 
111 Id. at 2605. 
112 Order to Self-Isolate at 3. 
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same interests in a less restrictive way.113 But because the Order to Self-Isolate was effective for only 37 
days in the early part of the pandemic, when courts were most inclined to extend a great deal of latitude 
to state officials, I believe the business closures were a permissible exercise of the police power. 
 

c. The statewide order to stay at home was a permissible exercise of the police power. 
 
The First and Fourteenth Amendments of the United States Constitution and Article I, Section 10 of the 
Idaho Constitution protect freedom of assembly.114 The Fourteenth Amendment of the U.S. Constitution 
as well as Article I, Section 13 of the Idaho Constitution prohibit a deprivation of liberty without due 
process of law.115 The due process guarantees in the federal and state constitutions “contain identical 
language and guarantee essentially the same rights.”116  
 
The Order to Self-Isolate unquestionably constituted a substantial deprivation of liberty for the public at 
large, including a temporary but near-total elimination of the freedom to assemble. Every single Idahoan 
was ordered to stay at home except to engage in a limited number of approved activities. Gatherings 
were strictly prohibited. 
 
Intermediate scrutiny applies to restrictions on the freedom to assemble if the restriction is content-
neutral.117 The Order to Self-Isolate prohibited gatherings in general, rendering it content-neutral. Thus, 
to be a permissible restriction, the prohibition on gatherings must have furthered a substantial 
government interest without restricting the right to assemble more than was necessary to further the 
government’s interest. 
 
Courts all over the country “overwhelmingly” upheld restrictions on gatherings, finding them 
constitutional.118 As explained by a federal judge in a New York case: 
 

Given the severity of the public health crisis, the City has taken measures that are reasonable 
and narrowly tailored in temporarily prohibiting public gatherings. While a measure 
restricting all public group activity may not likely be found narrowly tailored in ordinary 
times, these times are extraordinary. The City has demonstrated that the scientific and 
medical communities believe that preventing in-person gatherings is crucial to any strategy 
of containment.119 

 
This reasoning was consistent with that of a federal judge in a California case: 
 

Admittedly, a blanket ban on the issuance of CHP permits for an unspecified period of time 
 

113 For example, studies conducted as early as April 2020 suggested that outdoor transmission of COVID was possible but 
unlikely, and in retrospect, the initial restrictions on outdoor social gatherings were likely stricter than necessary. See Ivan 
Couronne, “Catching coronavirus outside is rare but not impossible,” Medical Xpress (Oct. 13, 2020), 
https://medicalxpress.com/news/2020-10-coronavirus-rare-impossible.html.  
114 Edmondson v. Shearer Lumber Products, 139 Idaho 173, 177, 75 P.3d 733, 738 (2033). 
115 Smith v. Idaho Department of Correction, 128 Idaho 768, 771, 918 P.2d 1213, 1216 (1996). 
116 State v. Saunders, 124 Idaho 334, 336, 859 P.2d 370, 372 (Idaho App. 1993). 
117 Chemerinsky, supra at 838. 
118 Id. at 837. 
119 Geller v. de Blasio, 613 F.Supp.3d 742, 748 (S.D.N.Y. 2020). 

https://medicalxpress.com/news/2020-10-coronavirus-rare-impossible.html
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does not intuitively ring of narrow tailoring. But “narrow” in the context of a public health 
crisis is necessarily wider than usual. The evidence before this Court clearly demonstrates 
that in-person gatherings increase the spread of COVID-19. This is true even when people 
attempt to comply with the CDC’s recommendations….The State’s stay at home order 
advances the only fool-proof way to prevent the virus from spreading at in-person 
gatherings: prohibiting in-person gatherings….At present, gatherings of large groups of 
people would be dangerous.120 

 
With regard to due process, the guarantees in both the federal and state constitutions: 
 

are not intended to interfere with the power of the State in the exercise of the police powers 
to prescribe regulations for the protection and promotion of the welfare of the people. It is 
only subject to the qualification that the measure adopted for the purpose of regulating the 
exercise of the rights of liberty…must be designed to effect some public object which the 
government may legally accomplish, and it must be reasonable and have some direct, real 
and substantial relation to the public object sought to be accomplished.121 

 
As discussed above, it is squarely within the powers of the state to protect public health, and the Order 
to Self-Isolate had a direct, real, and substantial relation to protecting the public from a pandemic that 
appeared to have the potential to overwhelm the state’s health care resources. Considering the consensus 
of the courts, I believe the stay-at-home provisions in the Order to Self-Isolate were a permissible 
exercise of the police power, at least in the earliest period of the pandemic when the disease was least 
understood and it was difficult to more narrowly tailor the restrictions on social interaction. 
 

2. In 2020, when the Order to Self-Isolate was effective, there was no 90-day limitation on a 
state of extreme emergency. 

 
The state of extreme emergency lasted fewer than 90 days; it began on March 25, 2020, and ended on 
June 11, 2020.122 Assuming arguendo that the state of extreme emergency extended beyond 90 days, 
there was no violation of state code because the version of I.C. § 46-601 that was effective in 2020 did 
not limit the length of time that a state of extreme emergency could last. The 90-day limitation was 
added to law, along with other restrictions on the Governor’s emergency powers, in 2021.123 
 

3. The authority to determine the state’s fiscal policy belongs to the Legislature, and the 
Legislature, not CFAC, should have determined how CRF moneys were distributed. The 
Governor erred in treating CRF moneys as noncognizable funds. 
 

The Idaho Constitution distributes the powers of government among three separate branches, the 
legislative, executive, and judicial.124 No “person or collection of persons” in one branch of government 

 
120 Givens v. Newsom, 459 F.Supp.3d 1302, 1313 (E.D. Cal. 2020). 
121 State v. Finney, 65 Idaho 630, 150 P.2d 130, 132 (1944). 
122 See Proclamation (issued by Governor Brad Little), Idaho (March 25, 2020), and Proclamation (issued by Governor Brad 
Little), Idaho (June 11, 2020). 
123 See S.B. 1217, 2021 Idaho Sess. Laws 359, § 3 (2021). 
124 Idaho const. art. II, § 1. 
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“shall exercise any powers properly belonging” to another branch, “except as in this constitution 
expressly directed or permitted.”125 
 
The legislative power, or the “power to make law and declare public policy,”126 is vested in the 
Legislature.127 Included in the legislative power is the power to appropriate moneys,128 and, in fact, the 
Legislature “has absolute control over the finances of the state.”129 The Legislature’s authority over the 
“expenditure of state funds” is plenary;130 that is, the power is “complete in every respect: absolute, 
unqualified,”131 or “[f]ull; complete; entire.”132 In other words, the Legislature’s control over the 
finances of the state is not shared with another branch of government. While the Governor may block the 
Legislature’s fiscal decisions through use of his veto powers,133 he may not make fiscal policy decisions 
himself, except as allowed by statute. This holds true even during a period of emergency. The Governor 
does not, at any time, have authority to act in a way contrary to the Idaho Constitution. 
 
The executive power, or the power to “see that the laws are faithfully executed,”134 is vested in various 
constitutional officers and executive branch departments,135 with the “supreme executive power” being 
vested in the Governor.136 “The core power of the executive branch is to implement or carry out 
legislative policies.”137 “Except as empowered by the constitution, executive officers may not act 
without legislative authority or beyond the limits established by the legislature.”138 
 
Nothing in the Idaho Constitution provides the Governor authority to determine how to distribute federal 
funds allocated to Idaho.139 Deciding how and by whom such moneys will be spent is a policy matter, 
and where that policy decision has not been made by the federal government, it should be made by the 
state’s policymaking branch: the Legislature. The Governor’s role is to implement fiscal policy, not to 
make it. 
 
As mentioned above, Executive Order No. 2020-07 did not cite any legal basis justifying the creation of 
CFAC or its activities. The order merely referenced the existing states of emergency and extreme 
emergency as declared under Chapters 6 and 10, Title 46, Idaho Code.  
 
In Chapter 10, I.C. § 46-1005A establishes the disaster emergency account. The version of the statute 

 
125 Id. 
126 Electrical Wholesale Supply Co., Inc., v. Nielson, 136 Idaho 814, 825, 41 P.3d 242, 253 (2001). 
127 Idaho const. art. III, § 1. 
128 Idaho const. art. VII, § 13 (specifying that appropriations from the state treasury must be “made by law”). 
129 Davis v. Moon, 77 Idaho 146, 151, 289 P.2d 614, 617 (1955). 
130 Id. 
131 “Plenary,” Merriam-Webster, https://www.merriam-webster.com/dictionary/plenary.  
132 “Plenary,” Black’s Law Dictionary (12th ed. 2024).  
133 See Idaho const. art. IV, §§ 10 and 11. 
134 Idaho const. art. IV, § 5. 
135 See Idaho const. art. IV, §§ 1 and 20. 
136 Idaho const. art. IV, § 5. 
137 16 C.J.S. Constitutional Law § 447 (2025). 
138 Id. 
139 Where federal funds are even mentioned, the Idaho Constitution provides that the Legislature “may prescribe any method 
of disbursement required to obtain the benefits of federal laws.” Idaho const. art. IV, § 18. That provision specifically 
concerns federal funds administered by the state in cooperation with the federal government. 

https://www.merriam-webster.com/dictionary/plenary
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effective in 2020 provided that moneys in the account “shall only be used to pay obligations and 
expenses incurred by the state of Idaho during a declared state of disaster emergency.”140 If the account 
moneys were “inadequate to satisfy said obligations and expenses,” the Governor could order the State 
Controller to transfer moneys from the general fund and certain dedicated funds to the disaster 
emergency account.141 But the Governor could use federal funds only for a specific purpose: 
 

In the event that restitution is made to the state from nonstate sources to reimburse the state 
for costs incurred in responding to a state of disaster emergency, the governor may use funds 
from the restitution to reimburse accounts from which funds were drawn to pay for the 
state’s response to the emergency.142 

 
In 2020, if the Governor had ordered the transfer of moneys from the general fund and dedicated funds 
to the disaster emergency account, the Governor might then have used federal funds to reimburse the 
general fund and any dedicated funds from which transfer moneys were withdrawn. Because the 
CARES Act expressly allocated CRF moneys to “cover…those costs of the State” that were “necessary 
expenditures incurred due to the public health emergency,”143 any reimbursements made pursuant to I.C. 
§ 46-1005A may well have been a valid use of the CRF moneys. If they were, and if the Governor had 
used CRF moneys in this manner, he could have done so without specific legislative approval, as 
approval was already provided in statute.  
 
Instead, the Governor’s office treated CRF moneys as noncognizable funds for purposes of I.C. § 67-
3516.144 In 2020, that statute provided in pertinent part: 
 

(1) Appropriation acts when passed by the legislature of the state of Idaho, and spending 
authority made thereunder, whether the appropriation is fixed or continuing, are fixed 
budgets beyond which state officers, departments, bureaus and institutions may not 
expend. 

 
(2) Funds available to any agency from sources other than state funds, if not cognizable at 

the time when appropriations were made whether state fiscal liability is increased or not, 
must have prior approval of the administrator of the division of financial management 
and the board of examiners in order that funds may be expended, except those funds 
received under such conditions that preclude approval by the administrator of the 
division and/or the board of examiners….145 

 
In my opinion, it was legally mistaken to treat the CRF moneys as noncognizable funds. I.C. § 67-
3516(2) must be read and understood in the context of I.C. § 67-3516(1) and the Idaho Constitution’s 

 
140 I.C. § 46-1005A(1) (West, Westlaw through 2020 Idaho Reg. Sess.). 
141 Id. at (2)(b) and (c). 
142 Id. at (2)(d) (emphasis added). 
143 42 U.S.C.A. § 801 (2020).  
144 See S.B.E. Minutes at 2. See also Little, B. Executive Order No. 2020-15: Directing Idaho State Tax Commission to 
Administer the Budget and Levy Components of the Governor’s Public Safety Grant Initiative for Cities and Counties at 1, 
IAC Archive 2020 (August 6, 2020), https://adminrules.idaho.gov/rules/2020%20Archive%20C1/EXOs/2020-15_ExOr_20-
9.pdf.  
145 I.C. § 67-3516(1) and (2) (West, Westlaw through 2020 Idaho Reg. Sess.). 

https://adminrules.idaho.gov/rules/2020%20Archive%20C1/EXOs/2020-15_ExOr_20-9.pdf
https://adminrules.idaho.gov/rules/2020%20Archive%20C1/EXOs/2020-15_ExOr_20-9.pdf
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requirement of a balanced budget.146 State officers and entities typically may not spend outside of their 
appropriation. But in some circumstances, a state agency will receive funds from outside sources, such 
as the federal government, after the agency’s appropriation has already been made by the Legislature. If 
such funds were not cognizable at the time of the appropriation — that is, if they were not capable of 
being known147 — then I.C. § 67-3516(2) enables the agency to spend the funds. 
 
However, there is a critical limitation in I.C. § 67-3516(2) that apparently went unrecognized by the 
Governor when he created CFAC. To qualify as noncognizable funds for purposes of the statute, the 
funds must be made available to an agency from the outside source. But Congress did not allocate the 
CRF moneys to a specific state agency. The moneys were allocated to and made available to the state, to 
be distributed at the state’s discretion within certain limitations. 
 
Statutes must be read to give effect to all the words and provisions within them, so that no word or 
provision will be void, superfluous, or redundant.148 It must be presumed that the Legislature used the 
words in a statute for a reason.149 If the Legislature had intended I.C. § 67-3516(2) to apply to funds 
made available to the state rather than to an agency, then the Legislature would have said so. But the 
statute is limited to situations where an outside source provides funds to an agency. 
 
Here, Congress did not earmark CRF allocations to specific state agencies. Nor did Congress indicate 
that CRF allocations were intended for governors to distribute at their discretion. Where Congress meant 
for governors to distribute moneys, the CARES Act made that clear: for example, Section 18002 
expressly created a grant for governors to distribute for educational purposes. But the CRF allocations 
were made to the states,150 and those were the moneys distributed by CFAC. 
 
Nothing in I.C. § 67-3516(2) confers authority on the Governor to distribute federal moneys allocated to 
the state or to himself decide how, to whom, and for what purpose such moneys shall be distributed. Nor 
does that authority exist for a committee of the Governor’s creation. These are matters of policy, and 
policy decisions belong to the Legislature. Again: the constitutional role of the executive branch is to 
implement and administer policy, not to create it. When federal funds are made available to the state 
itself, to be distributed at the state’s discretion, that is a situation that falls outside the purview of I.C. § 
67-3516(2).  
 
It is therefore my opinion that, in treating the CRF moneys as noncognizable funds and in providing for 
their distribution by CFAC, the Governor exceeded his constitutional and statutory authority and 
exercised a power belonging to the Legislature. 
 

 
 

 
146 Idaho const. art. VII, § 11. See also Lyons v. Bottolfsen, 61 Idaho 281, 101 P.2d 1, 5 (1940) (discussing the “plain and clear 
underlying philosophy and intent of the framers of the Constitution, namely, to definitively limit the State’s indebtedness and 
keep the State and its constituent political subdivisions on a cash basis”). 
147 “Cognizable,” Merriam-Webster, https://www.merriam-webster.com/dictionary/cognizable.  
148 State v. Schulz, 151 Idaho 863, 866, 264 P.3d 970, 973 (2011). 
149 Hillside Landscape Construction, Inc. v. City of Lewiston, 151 Idaho 749, 753, 264 P.3d 388, 392 (2011). 
150 42 U.S.C.A. § 801(d) (West 2020). 

https://www.merriam-webster.com/dictionary/cognizable
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CONCLUSION 
 

The state’s police power is extensive, especially during emergencies, and the version of I.C. § 46-601 in 
effect during 2020 enabled the Governor to exercise the entirety of the state’s police power during a 
period of extreme emergency. For that reason, most provisions in the Order to Self-Isolate were legally 
and constitutionally permissible. However, the order unconstitutionally infringed upon the free exercise 
of religion by closing houses of worship rather than permitting them to remain open with social 
distancing measures in place. 
 
While the state of extreme emergency did not extend to 90 days, even if it had, the provision of law 
limiting a state of extreme emergency to 90 days did not exist in 2020. 
 
The Legislature has the power to determine policy, including fiscal policy, for the state. As an executive 
branch officer, the Governor’s role is to implement policy as determined by the Legislature. In 
establishing CFAC to make fiscal policy decisions, the Governor exceeded his constitutional and 
statutory authority. 
 
        Respectfully,  
 

        
        Elizabeth Bowen 
        Legislative Legal Counsel 


