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Extending states of emergency past 30 days
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Date Tue 8/19/2025 3:24 PM
To  Senator Dan Foreman <DForeman@senate.idaho.gov>
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Hi Senator Foreman!

As a follow-up to my August 141 Jetter, you requested my opinion on whether the Governor could extend a state of emergency past 60 days
(30 days initially plus a 30-day extension). I've attached the version of |.C. § 46-1008 that was in effect during 2020 and highlighted the
applicable language.

Unfortunately, | don’t think there’s a clear-cut answer here. | believe the statute is ambiguous. A statute is ambiguous when reasonable minds
might differ or be uncertain as to its meaning. Stonebrook Construction, LLC v. Chase Home Finance, LLC, 152 ldaho 927, 931, 277 P.3d
374, 378 (2012). | think it's reasonable to read the language as meaning either: 1) a state of emergency can last 30 days, with the option for
one 30-day extension; or 2) a state of emergency can last 30 days, with the option for 30-day extensions as needed. The former reading is
reasonable because that's what the language seems to say, but the latter reading is reasonable because the statute also provides that the
“state of disaster emergency shall continue until the governor finds that the threat or danger has passed, or the disaster has been dealt with
to the extent that emergency conditions no longer exist” (emphasis added). When the Governor has made no such finding — when he believes
that the danger is still present and the emergency still exists — it would make little sense to hinder the state’s emergency response; that would
defeat the entire purpose of the State Disaster Preparedness Act. Disasters don’t generally fit into tidy timelines.

Statutory ambiguities should be resolved in favor of a reasonable operation of the law. Sweitzer v. Dean, 118 Idaho 568, 572, 798 P.2d 27, 31
(1990). Constructions that would lead to absurd or unreasonably harsh results are disfavored. Saint Alphonsus Regional Medical Center v.
Gooding County, 159 Idaho 84, 89, 356 P.3d 377, 382 (2015). So it's hard for me to believe that the intent of the statute is to arbitrarily end
states of emergency at 60 days, regardless of whether conditions have improved or not. | think the intent of the statute is probably to ensure
that states of emergency are periodically reviewed to determine whether the emergency still exists. Meanwhile, the provision that the
Legislature may end a state of emergency by concurrent resolution is there to ensure that the Governor doesn’t abuse his power. (That
provision was rather meaningless in 2020 once the Legislature was out of session, but since then, Idaho const. art. lll, § 8 was amended to
let the Legislature call itself back into session.)



So my short answer is: I'm not sure. I'd lean toward multiple 30-day extensions being legal, but | believe the statute is ambiguous and might
need some clarification. (While I.C. § 46-1008 has been amended since 2020, the ambiguous language is still there.)

Elizabeth Bowen
Legal Counsel

Idaho Legislative Services Office

(208) 334-4851

Idaho State Capitol, Room W123
www.legislature.idaho.gov




§ 46-1008. The governor and disaster emergencies, ID ST § 46-1008

West's Idaho Code Annotated
Title 46. Militia and Military Affairs
Chapter 10. State Disaster Preparedness Act (Refs & Annos)

This section has been updated. Click here for the updated version.

I.C. § 46-1008

§ 46-1008. The governor and disaster emergencies

(1) Under this act, the governor may issue executive orders, proclamations and amend or rescind them. Executive orders and
proclamations have the force and effect of law.

(2) A disaster emergency shall be declared by executive order or proclamation of the governor if he finds a disaster has occurred
or that the occurrence or the threat thereof is imminent. The state of disaster emergency shall continue until the governor finds
that the threat or danger has passed, or the disaster has been dealt with to the extent that emergency conditions no longer exist,
and when either or both of these events occur, the governor shall terminate the state of disaster emergency by executive order
or proclamation; provided, however, that no state of disaster emergency may continue for longer than thirty (30) days unless
the governor finds that it should be continued for another thirty (30) days or any part thereof. The legislature by concurrent
resolution may terminate a state of disaster emergency at any time. Thereupon, the governor shall issue an executive order or
proclamation ending the state of disaster emergency. All executive orders or proclamations issued under this subsection shall
indicate the nature of the disaster, the area or areas threatened, the area subject to the proclamation, and the conditions which
are causing the disaster. An executive order or proclamation shall be disseminated promptly by means calculated to bring its
contents to the attention of the general public and unless the circumstances attendant upon the disaster prevent or impede, be
promptly filed with the Idaho office of emergency management, the office of the secretary of state and the office of the recorder
of each county where the state of disaster emergency applies.

(3) An executive order or proclamation of a state of disaster emergency shall activate the disaster response and recovery aspects
of the state, local and intergovernmental disaster emergency plans applicable to the political subdivision or area in question
and be authority for the deployment and use of any forces to which the plan or plans apply and for use or distribution of any
supplies, equipment, and materials and facilities assembled, stockpiled, or arranged to be made available pursuant to this act
or any other provision of law relating to disaster emergencies.

(4) During the continuance of any state of disaster emergency, the governor is commander-in-chief of the militia and may
assume command of all other forces available for emergency duty. To the greatest extent practicable, the governor shall delegate
or assign command authority by prior arrangement embodied in appropriate executive orders or regulations, but nothing herein
restricts his authority to do so by orders issued at the time of the disaster emergency.

(5) In addition to any other powers conferred upon the governor by law, he may:

(a) Suspend the provisions of any regulations prescribing the procedures for conduct of public business that would in any
way prevent, hinder, or delay necessary action in coping with the emergency;

AMECT A VAT
YWwWED | I HAYY


https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(IDSTT46C10R)&originatingDoc=N893A6140C5FB11DC9640FBBA23CAEA94&refType=CM&sourceCite=I.C.+%c2%a7+46-1008&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000007&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000007&cite=IDSTS46-1008&docFamilyGuid=I96534160AD1511DDAAFAC28655C6B293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo) 

§ 46-1008. The governor and disaster emergencies, ID ST § 46-1008

(b) Utilize all resources of the state, including, but not limited to, those sums in the disaster emergency account as he shall
deem necessary to pay obligations and expenses incurred during a declared state of disaster emergency;

(c) Transfer the direction, personnel, or functions of state departments and agencies or units thereof for the purpose of
performing or facilitating emergency services;

(d) Subject to any applicable requirements for compensation under section 46-1012, Idaho Code, commandeer or utilize any
private property, real or personal, if he finds this necessary to cope with the disaster emergency;

(e) Direct and compel the evacuation of all or part of the population from any stricken or threatened area within the state if
he deems this action necessary for the preservation of life or other disaster mitigation, response, or recovery;

(f) Prescribe routes, modes of transportation, and destinations in connection with evacuation;

(g) Control ingress and egress to and from a disaster area, the movement of persons within the area, and the occupancy of
premises therein;

(h) Suspend or limit the sale, dispensing or transportation of alcoholic beverages, explosives, and combustibles;

(i) Make provision for the availability and use of temporary emergency housing.

(6) Whenever an emergency or a disaster has been declared to exist in Idaho by the president under the provisions of the disaster
relief act of 1974 (public law 93-288, 42 U.S.C. 5121), as amended, the governor may:

(a) Enter into agreements with the federal government for the sharing of disaster recovery expenses involving public facilities;

(b) Require as a condition of state assistance that a local taxing district be responsible for paying forty percent (40%) of the
nonfederal share of costs incurred by the local taxing district that have been determined to be eligible for reimbursement by
the federal government, provided that the total local share of eligible costs for a taxing district shall not exceed ten percent
(10%) of the taxing district's tax charges authorized by section 63-802, Idaho Code;

(c) Obligate the state to pay the balance of the nonfederal share of eligible costs within local taxing entities qualifying for
federal assistance; and

(d) Enter into agreements with the federal government for the sharing of disaster assistance expenses to include individual
and family grant programs.
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(7) During the continuance of any state of disaster emergency, neither the governor nor any agency of any governmental entity
or political subdivision of the state shall impose restrictions on the lawful possession, transfer, sale, transport, storage, display
or use of firearms or ammunition.

Credits

S.L. 1975, ch. 212, § 2; S.L. 1981, ch. 89, § 1; S.L. 1981, ch. 320, § 4; S.L. 1984, ch. 4, § 1; S.L. 1996, ch. 208, § 11; S.L.
1996, ch. 322, § 45; S.L. 1997, ch. 117, § 7; S.L. 2004, ch. 58, § 8; S.L. 2006, ch. 264, § 1, eff. July 1, 2006. Amended by
S.L. 2016, ch. 118, § 11, eff. July 1, 2016.

I.C. § 46-1008, ID ST § 46-1008

Statutes and Constitution are current with effective legislation through the First Regular Session of the Sixty-Eighth Idaho
Legislature, which convened on January 6, 2025 and adjourned sine die on April 4, 2025. Some sections may be more current;
see credits for details.
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