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Kathryn Wells

From: William Mitchell <wmitchell@legalvoice.org>

Sent: Tuesday, February 4, 2025 3:11 PM

To: Senator Jim Guthrie; Kathryn Wells

Subject: HCRO02, Written Testimony Opposing the Resoluticn

Attachments: Hecox v Little Original Complaint.pdf; Hecox 9th Cir Affirming Injunction.pdf
MEMORANDUM

From: William G. Mitchell

Lobbyist and Policy Counsel, Legal Voice

To: Mr. Jim Guthrie, State Senator, idaho Legislative District 28
Chair, Idaho Senate State Affairs Committes, and its Members

Via: Kathryn Wells, Committee Secretary
sstaf@senate.idano.gov

Date: February 5, 2025

Subj.: House Concurrent Resolution 002

Re: Boise State University Women’s Volleyball Forfeiture and Trans Athletes

This organization strongly apposes HCRO0O02 ( the “Resotution”).

This Resolution seeks to consolidate the support of both the Idaho Senate and the House of Representatives, to
honor and commend the Boise State University women'’s volleyball program in its decision to forfeit atleast one
women’s volleyball game against a conference opponent rumored to have rostered a transgender athlete.

In support of this Resolution, the sponsor cites Governor Little’s Executive Order 2024-08 from August 28, 2024;
the stated intentions of President Donald J. Trump from December 22, 2024, who promised to “end transgender
tunacy” [his words] by prohibiting transgender college athletes from competition altogether once he assumed; and
|daho’s controversial “Fairness in Women’s Sports Act” of 2020.

Meanwhile, there is a high-profile lawsuit in l[daho captioned as Hecox v. Little in the U.S. District Court,
challenging the constitutionality of the Fairness in Women’s Sports Act. Our organizationis co-counsel for the
Plaintiff in this case.

Hecox is a case which has risen through a federal appeals process, and is now at the U.S. Supreme Courton a
petition for a writ of certiorari, brough by ldaho’s Attorney General, Raul Labrador. The Supreme Courtisin
conference deciding whether to take the case, which so far deals only with an injunction.

It is crucial that this Committee understand and acknowledge that Hecox v. Little has not vet been tried on

A copy of the original complaint in that lawsuit, as well as the 9" Circuit Court of Appeals order affirming an
injunction related to the Fairness in Women's Sports Act, are attached hereto, and incorporated by reference, all

for the legislative record.



I will be present at the time of public testimony to ensure this statement is on the record, and to be available in
case the Committee should have questions.

William Mitchell
‘ Idaho Policy Counsel
Pronouns: he/him

wmitchell@legalvoice.org | Direct: (208) 995-1451

legalVoice\. ~©0BOD

Toward Justice & Gender Liberation.

This email is sent by a nonprofit legal organization and may contain information that is privileged and confidential. If you
are not the intended recipient, please permanently delete this email and notify us immediately.



*1 § ‘p1 "puswy “1suo) "' "dnoss
teindodun Ajjesnijod uirey o) 2.1s3p ieq
yum lo Aem [euonel Jo Areniqre ul
ajdoad jo sassejo JsureSe ajeunULIOSIP Jou
Ael atejs ‘asnel)) uonasjold fenbg Japun

SSOUI[QRUOSBIY ‘plepuelg

5ISE( [euOnEY =% MET [euoynsuo)
uo1Ed1JISSR|D pUe

UOHRUIWIIDSI(] =& MET [eaeymlsuo)

"1salepul oijgnd
ur s} uondunful Jeyy pue ‘1oAej siy uy sdi.
sannba Jo souejeq ey Jarjaz Areutwijaid
Jo oouasqe Ul uwrey o[qeredaun Iajns
0) A[aY1] ST 3y Jeyl ‘Sjuawl U0 Ppaaddns
01 Ay sl 9y JEYl Ysi{qeisa Isnw
uonoun(ur Keunwiyard Suryess ynurerd

s10108] o|dyjnw
‘|e1susd uy spunoi) =4 mondunfuf

-uolsenssad Jo uapinq saLues
‘Buimoys Jea|o £q JuUeAOI SS3|UN pajieLd
34 J0U p|NoYs 18y} U0 ‘ApPaLwal dNSRIp pue
e s1 K 1

P ! ! et nipid

jooud 10 Buimoys rea[) <=4 uopaunfuj]

Apowsi Jo aamjeu
|easnun o Kieu)pioelixg -4 uondunfuj

*UuoN31081p JO asnqe 10§ 2dods s,uokounfur
Leupunjaid smataa sjeaddy jo pno)
Jopio Jururensar Kretodway ‘uonouniu
Areuiwnfald «4 SN0 [B1OPa4

“J08} JO 53uIpuy snosuoud

A[Te3[2 UO UOISIOaPp I PISEq UNOD JOLNSIP
unod jownsip J1 uonsunful Areunwurjeid
40 juesd as1aAa1 | sjeaddy Jo wno)
13p10 Sunurensar Aetodway ‘uonounfus
Areuill)ald =& SHNOD) [B13pdy

181

1l

191

Is]

Ir]

Y UG OGN TEIBINEY UG

“purey e s198) o} sajru ssoyy Jurkjdde ur
uonaIasIp a[qissiuniad pasiolaxs pue me|
Jo sapru ojqeol[dde paynsip £j199L100 UNOD
JOUSIP JAYIBYM AJUO SUIULISTAP JayTeIINg
‘S)Law 218NN §,95B2 SUILLIIISP 10U S30p
sreaddy 30 pno) ‘vondunfur Areurwijoad
Jo weil sunos 1dWSip Suimalasl uf
1apao Suturensar Kreodwa) fuonounfut
fieupwijaid = SN0 (esopay |l

“MB] JO MOIA SNO3UOLID
uo Suyjm1 s paseq I JI UONSIOSIP SN
asnge A[l4essa0su pInom Bnod jouisip
35ME53q 0AOU 3p PaMmB3IASL Te uonounfug
Areuypwnjoad  Sutpiopun  sansst  eSa]
13p10 Sujuiensas Areiodwa) fuoidunfu
Areuraply =5 suno) jeapad [l

"U0NIOSIp JO
asnqe 10§ uonommfur Areuywijaid jo juerd
S,UN0d PUISIP sMalaal sjeaddy jo uno)
I1apio Suruiensas Areiodway tuonounfur
Arusupld =8 SHUNO) [B13pay hi

{$€) sooupeay 1sam

“uonoun(u] Aseujwi|sid 10}
uolo ‘[eaddy A101noopau] :(s)aamisod JeINpadosgd

"UMBIPYNM ‘6001 Wb'd mnl.:o_s.n_o

‘papuewal pire red ul pajesea ‘Ued wy pauunyy

uonounfur Kreuunjaid

jo adoss Auepp o) Aresssosu sem puewas {g]

pue tuopounfiuy Areuiwijaad jo Joagy
ut paydiam 35219)u1 d1jqnd pue saminba jo aduereq [¢]

‘uoyounful Kemuwijaid

Jo odussqe wl wwrey o[qeredain paoe) yhueld {y]

{¥zoz) 1901 W'd $0) ‘eI A X0d8H

‘asng|D uoljosjolg
[enb3 pae|ola ssa001d UOTIRILILISA XIS JEU] WIR]D 119Y)
30 Sjuaw w0 Ppasddns o) Ay aam synured [g]

¢s3y3u uondayoad enba oY) psyB|OIA TBq JEY) UNBID
121 Jo SIUAW Uo paadans o AjNi| s1am sgnuerd [7]

‘wrejo uoya3joud
enba spnuieid o) payidde Aunnios pausiydtay [1]

Jeq pjay ‘a8png
ana) ‘mejprep ‘sieaddy yo wno) oyl is3uipjoy

-pajeadde s1ousAsapur pue ajEYS uondunfuy Kreutuijard
1oy uontouws synureid paiuesd 0g6 PEAdnSd 6Lyl
‘a8pnr JolyD ‘24N D PlARQ OUEpL Jo 1OLISIQ 2y
10] ©NO) PLUSKJ SAES PAU{) Y] PIUSAINUL
sa3|yle udwom Japuadsi)y ] SPLL pue ssnE|D
uoyoajoid [enbz pajejola 552301d UONEDYLIGA XIS
aAlsngul o} sajojyre sjeurd e Funoefqns pue
son|yie juspmys suswiom ul Sumedionred woy
S8 pue uswom sopuadsury Sutuueq A)jjeduo3aes
aqes ouyep] ey Fuidsqe uonoe jySnoiq sapjye
uewoM JOpuadsid pue Jopuodsues), :pumcadydeg

sisdoudg

$TOT ‘1 dunf papusUT Sy
$TOT ‘L 2ung E_E_._o:_ao papuawy
¥20T ‘6T 1udy E_EE,_B vonndo
€207 ‘L1 a:n:/_x paji4 uoluidg
euIoyife) .Sm_a_.eu_ ues 7Z0T ‘72
JAQUISAON PaNIlIqNS pue pandry
S185£-0T 'ON _,m;mm.ﬁ “oN

*syue][addy-s10UaAINN] ‘[RYSIRIA
ATBIN ‘U0AUDY UOSIPRIA
pue
*siuepuaja( ‘sanioeded eloL 10 J1aY) Ul
UOISSTUITIOY) 3pO)) OYep] 3] JO SISqUIS]A

JenpraTpU ‘santoeded [eISITjO Iay Ul < § ‘A1)

astog Jo JomSI [ooyo§ 1uspuadspuy oy, Jo
$33ISIU, JO PIROE 1) JO SISQWISJA [BNPIALPUY

MYILSIM

14 £1D) astog Jo 191s1(] [00YdS Wwopuddopu]
ay) jo Juspuouiadns se L11oedea R1d)O STy
ut 'stuuagg AqoD ! # *AnD asiog Jo 1owsiq
|ooy>s juspuadapu] ‘LIs1sAIUN) ABIS dSt0g
30 1uapisald se K1oeded |eidyjo Jay i “dwio],
JuaIEIN tAlIsIaAIU)) RIS 3siog santoeded [elIjo
191 Ul ‘uonednpg JO pIeog LIS U1 JO SIaqUIS[Y
[ENPIAIPU] ‘UONEOTPH JO preoq 3elg Oyep] a1 Jo
JaqWaw e SE plre OYEP] JO 311§ S Jo uononnsuy
a1qnd Jo 1uapusjuuadng s se Kiivedeo felyjo
Iag uf ‘ereq X LWISYS ‘oep] Jo JIRIS o JO
Iowaaog) se L1oedes e1oyJo sy ut oy AS|perg
A
‘saa[joddy-syuuie]d ‘90 uyo[ pue 30 UBd[
SpUSL TX3U JaY Yl ‘90(3 Suef 'X00aY Aespur]
*SIOUQAIUY ‘|[EYSIEJA] ATBTA] (UOAUSY] UOSIPe]y
pue
‘surefjaddy-syuepuaga( ‘sanioerdes [eidlo 1o
TI ‘UOISSIUNIIOY) 3pO7) OYBP] 3 JO SIFQUISN
[enpiaIpyf ssanioedeo [e1a30 f1ay) Ul 1 #
<Ny asiog Jo 19msIJ [00YdS judpuadapup
ay[ Jo $2IISNIY, JO pIeog IR JO SISQUISHY
|enplAtpu 14 AID as10g JO 10WISIQ 100428
juspuadapu] au jo wapusuuadns se Anoedes
[B121340 S1y ul ‘siuuaq 40D 11 # ‘AN astog
30 12151(] |00YOS 1uapuadapu] ‘AusIsatury
2101 3s10g JO 1UapIsaly] se fioeded [Tloljo
Joy Ut *dWIOIL, SUSIERY {KIISISATUN) JIBIS 3sIog
‘sanoeded [e151§0 1191 UI 'UONesNpd JO preog
TIS Y JO SISQUISJA [ENPIAIPU] ‘UOREINDT
JO pIeog J1E1S OYEP] 24 JO J3qWAW ¥ S8 pue
OUEP] JO 24ES 31} JO uonaMAsU] g Jo
1uapuaiuuadng atp se Koedeo [e1oyJo 1ay Ut
‘BlreqX LIAYS ‘OYep] JO TS IY) JO JOUIIA0D)
se Aioeded [eraigo sy ul “g1LLIT A3|peid
A
‘se9jaddy-syynuield 's0(] uyof pue 30(] uesf
SPUaL1J 1X31 JOU (I '20(] SUBf SXODHH Kespur]

nonD yuiN ‘sfeaddy jo unoD samg paiupn
1901 WA $O1
PO "61 12quanag

“BlYQ'S ‘SURSAQ A N EIISSIf £ N'Q  Aq#0|(04 01 paula
auneai, sANedap - de|4 Mo||x MDY &

(+202) 1901 Wy'd vO0L ‘Ol A X096H



Hecox v. Little, 104 F.4th 1061 (2024)

TWESTLAW 0202

Constitutional Law &= Equal
protection

Constitutional Law ¢= Statutes and
other writlen regulations and rules
General rule is that legislation is presumed
to be valid under Equal Protection Clause
and will be sustained if classification
drawn by statute is rationally related to
legitimate state interest, otherwise known
as rational basis review. U.S. Const.
Amend. 14, § 1.

Constitutional Law &= Sex or gender

All gender-based classifications warrant
heightened  scruting  under  Equal
Protection Clause, pursuant to which
party seeking to uphold pgovernment
action based on sex must establish
exceedingly persuasive justification for
classification. U.S. Const. Amend. 14, § 1.

Constitutional Law &= Athletics
Constitutional Law &= Education

Heightened scrutiny applied to claim
that Idaho statute categorically banning
transgender women and girls from
participating in women's student athletics
and subjecting all female athletes, but no
male athletes, to invasive sex verification
procedures violated Equal Protection
Clause, despite state's contention that
law classified based only on sex,
not transgender status, and permissibly
excluded biological males from female
sports. U.S. Const. Amend. 14, § [;

EEmro Code Ann, § 33-6201 et seq.

2 Cases that cite this headnote

Constitutional Law &= [ntentional or
purposeful action requirement

On  equal protection  challenge,

inatory purpose is shown when

decision maker selected or reaffirned

particular course of aclion at least in part
because of, not merely in spite of, its
adverse effects upon identifiable group.
U.S. Const. Amend. 14, §

Constitutional Law ¢= Education

Where 2 statute's undisputed purpose and
only effect is to exclude transgender girls
from participation on school sports teams
for girls, that statute discriminates on the
basis of transgender status, for purposes of
an equal protection challenge. U.S. Const.
Amend. 14, § 1.

4 Cases that cite this headnote

Constitutional Law €= Discrimination
and Classification

Law is not immune to equal protection
challenge if it discriminates only against
some members of protected class but not
others. U.S. Const, Amend. 14, § 1.

Constitutional Law &= Sexual
Orientation

Discrimination on basis of transgender
status is form of sex-based discrimination
for equal protection purposes. U.S. Const.
Amend, 14, § 1.

2 Cases that cite this headnote

Courts ¢= Number of judges
concurring in opinion, and opinion by
divided court

Three-judge panel cannot overrule
circuit's binding precedent.

Constitutional Law ¢ Education

Where women and girls are subject
to separate requirements for educational
opportunities that are unequal in tangible
and intangible ways from those for
men, those requirements are ftested

Hecox v, Little, 104 F.4th 1061 (2024)

TWESTLAW % 2035

o

under heightened scrutiny under Equal
Protection Clause. U.S. Const. Amend.
14,§ 1.

1 Case that cites this hcadnote

Civil Rights &= Education

Transgender woman athlete was likely to
succeed on merits of her claim that [daho
statute categorically banning transgender
women and girls from participating
in women's student athletics violated
Equal Protection Clause, for purposes of
evaluating her entitlement to preliminary
injunction, despite slate's conlention that
law advanced its interest in equal
participation and opportunities for women
athletes; it was not clear that transgender
women who had gone through hormone
therapy to lower their circulating
levels of testosterone had significant

dvantag, over cisgend women,
transgender women had historically been
discriminated against, and there wos
no evidence that transgender women
would displace cisgender women from
women's sports. U.S. Const. Amend. 14,

§ 1; PBldaho Code Ann. §§ 33-6202,
33,6203,

| Case that cites this headnote

Constitutional Law ¢= Equal
protection

C itutional Law ¢= Heigh d
Levels of Scrutiny

Heightened  scrutiny under  Egual
Protection Clause is demanding standard,
with burden resting entirely on state
to demonstrate exceedingly persuasive
justification for its differential treatment,
U.S. Const. Amend. 14, § 1.

Constitutional Law é= Heightened
Levels of Scrutiny

To survive heightened  scrutiny
under Equal Protection Clause,
govemment must demonstrate that
challenged classification serves important
governmental objectives and  that
discriminatory means employed are
substantially related 10 achievement of
those objectives. U.S, Const. Amend. 14,
§L

Constitutional Law ¢ Heightencd
Levels of Scrutiny

Review of equal protection claim under
heightened scrutiny is extremely fact-
bound test, requiring court to examine
policy's actual purposes and carefully
consider resulting inequality to ensure
that most fundamental institutions neither
send nor reinforce messages of stigma or
second-class status. U.S. Const. Amend.
14,8 1.

Civil Rights @= Education

Ti d and cisgend woman
athletes were likely to succeed on
merits of their claim that Idaho slatute
subjecting all female student athletes 1o
intrusive sex verification process if their
gender was disputed by anyone violated
Equal Protection Clause, for purposes of
evaluating their entitlement to preliminary
injunction; law subjected girls as young
as el y schoolers to y
and invasive gynecological examinations
merely because someone “disputes™ their

sex. U.S. Const. Amend. 14, § rEE&_o
Code Ann. § 33-6203(3).

Constitutional Law &= Heighlened
Levels of Scrutiny

When applying heightened scrutiny
under Equal Protection Clause, court
must accord subslantial deference to
predictive  judgments of legislative
bodies, but this does not insulate
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OPINION

WARDLAW, Circuil Judge:

_.zmmj“b.,\l,«

*1068 In March 2020, Tdaho enacted the Faimess

in Women's Sports Act, EEN_S Code §§ 33-6201—
06 (2020) (the “Act™), a first-of-its-kind categorical
ban on the participation of transgender women and
girls in women's student athletics. At the time, Idaho
had no history of transgender women and girls
participating in competitive student athletics, even
though Idaho's interscholastic athletics organization
allowed transgender girls to compete on female athtetic
teams under certain specified conditions. Elite athletic
regulatory bodies, including the National Collegiate
Athletic Association (NCAA) and the International
Olympic Committee (I0C), also had policies allowing
transgender women athletes to compete if they met
certain criteria. The Act, however, bars all transgender
girls and women from participating in, or even trying
out for, public school female sports teams at every
age, from primary school through college, and at every
level of competition, from intramural to elite teams.

See EEN_S Code § 33-6203(1 YW_ANV The Act also
provides a sex dispute verification process whereby
any individual can “dispute” the sex of any student
athlete participating in female athletics in the State
of 1daho and require her to undergo intrusive medical
procedures to verify her sex, including gynecological

exams. See EEwrc Code § 33-6203(3). Student
athletes who participate in male sports are not subject
to a similar dispute process,

Today, we decide only the question of whether
the federal district court for the District of Idaho
abused its discretion in August 2020 when it
preliminarily enjoined the Act, holding that it
likely violated the Equal Protection Clause of the
Fourteenth Amendment. Because the Act subjects only
students who wish to participate in female athletic
competitions Lo an intrusive sex verification process
and categorically bans transgender girls and women at
all levels from competing on “female[ ], women, or

girls” teams, E_nmro Code § 33-6203(2), and because
the State of Idaho failed to adduce any evidence
demonstrating that the Act is substantially refated to
its asserted interests in sex equality and opportunity
for women athictes, we affirm the district court's grant
of preliminary injunctive relief to Lindsay Hecox. We
remand this case 1o the district court to reconsider the
appropriate scope of injunctive relief in light of the
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Hecox v. Little, 104 F.4th 1061 (2024)

a public school or institution of higher education
shall be expressly designated as one (1} of the
following based on biological sex:

(a) Males, men, or boys;
(b) Females, women, or girls; or
(c) Coed or mixed.

Id The Act then provides that “[a]thletic teams or
sports designated for females, women, or girls shall

not be open to students of the male sex.” /d. Ea
33-6203(2) (the “categorical ban provision™). The
Act's provisions apply to all levels of competition
in 1daho state schools, including elementary school
and club teams, and do not include any limitation
for transgender individuals who wish to participate
on athletic teams designated for men. Moreover, the
provisions apply not only to public schools, but also 1o
nonpublic “schoolfs] or institution[s] whose students
or teamns compete against a public school or institution

of higher education.” /d. Eu 33-6203(1).

Second, the Act creates a “sex verification™ process to
be invoked by any individual who wishes to “dispute”
a student's sex, providing that:

A dispute regarding a student's
sex shall be resolved by
the school or institution by
requesting that the student
provide a health examination
and consent form or other
statement signed by the
student’s personal health care
provider that shall verify the
student's biological sex. The
health care provider may
verify the student's biological
sex as pat of a routine
sports physical examination
relying only on one (l) or
more of the following: the
student's reproductive anatomy,
genetic  *1072 makeup, or

WESTLAW

normal endogenously produced
testosterone levels.

id Em 33-6203(3) (the “sex dispute verification
provision™).

And third, the Act creates an enforcement mechanism
to ensure compliance with its provisions by
establishing a private cause of action for any student
who is “deprived of an athletic opportunity or suffers
any direct or indirect harm as a result of a violation of
[the Act].” Id. § 33-6205(1).

D.

On April 15, 2020, Lindsay Hecox (“Lindsay™), a
transgender woman who wishes to try out for the
BSU women's track and cross-country teams, and Jane
Doe (“Jane™), a cisgender woman who plays on high
school varsity teams and feared that her sex would
be “disputed” under the Act due to her masculine
presentation, filed this lawsuit against Govemnor
Little, Idaho Superintendent of Public Instruction
Sherri Ybarra, and various school officials at both
the high school and collegiate levels (collectively,
“Idaho™). They sought a declaratory judgment that
the Act violates Title IX and the United States
Constitution, including the Equal Protection Clause,
and preliminary and permanent injunctions against
the Acl's enforcement, as well as an award of costs,
expenses, and reasonable attorneys' fees.

On May 26, 2020, Madison (“Madi”) Kenyon
and Mary (“MK”") Marshall (collectively, “the
Intervenors”) were permitted to intervene in this case.
Intervenors are cisgender women residing in Idaho
and collegiate athletes who run track and cross-
country on scholarship at Tdaho State University. Tn
2019, both athletes competed against and lost to
June Eastwood, a transgender woman athlete at the
University of Montana, and found it a “discouraging”
and “deflating” experience.

On April 30, 2020, Plaintiffs moved for preliminary
injunctive relief based solely on their equal protection
claims. The district court issued preliminary injunctive

Hecox v. Little, 104 F.4th 1061 (2024)

relief in August 2020, ruling that both Plaintiffs
were likely to succeed on the merits of their equal
protection claims and would suffer irreparable harm if
the injunction was not granted, and that the balance of
equities weighed in favor of an injunction. Idaho and
the Intervenors (collectively, the “Appellants™) (imely
appealed.

We first held oral argument in this appeal on May 3,
2021. At that time, Lindsay informed the court that
she had tried out for and failed to make the women's
track team and that she subsequently withdrew from
BSU classes in late October 2020. Because the parties'
arguments raised several unanswered factual questions
as to whether Lindsay's claim was moot, we remanded
the case to the district court for further factual
development and findings on justiciability q
on June 24, 2021,

On July 18, 2022, the district court issued factual
findings and concluded that Lindsay's claim was not
moot. We affirmed the district court's determination
that Lindsay's claim was not moot in an order issued
on January 30, 2023. See Hecox v. Litrle {Hecox II),
No. 20-35813, 2023 WL 1097255, at *1 (9th Cir.
Jan. 30, Nomwv.q We *1073 then asked the parties
to brief us on which claims remained for decision in
this appeal and any intervening authority. The parties
agree that the only issue that we must decide is whether
the district court abused its discretion in issuing the
preliminary injunction.

1L STANDARD OF REVIEW

[11 121 13] [4] We review a district court's gran

of a preliminary injunction for an abuse of discretion.

EPR:E Arizona v. Arpaio, 821 F.3d 1098, 1103
(9th Cir. 2016). That said, “legal issues underlying
the injunction are reviewed de novo b a district
court would necessarily abuse its discretion if it based
its ruling on an erroneous view of law.” adidas Am.,
Inc. v. Skechers USA, Inc., 890 F.3d 747, 753 (9th Cir.

2018) (quoting Eﬁeﬂe com, Inc. v. Walt Disney Co.,

202 F.3d 1199, 1204 (9th Cir. 2000)); see also F2Sw,
Voter Registration Educ. Project v. Shelley, 344 F.3d
914, 918 (9th Cir. 2003). We do “not ‘determine the
of the case, “but rather ‘determine

ultimate merits
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only whether the district court correctly distilled the
applicable rules of law and exercised permissible
discretion in applying those rules to the facts at hand.’
" Saravia for A.H. v. Sessions, 905 F.3d 1137, 1141—

42 (9th Cir. 2018) (quoting 1@5&« v. Sunnyvale,
779 F.3d 991, 995 (9th Cir. 2015)). However, we will
reverse a grant of the preliminary injunction if the

trict court “based its decision ... on clearly erroneous

findings of fact.” Wwbamz 1-5 v. Chandler, 83 F.3d
1150, 1152 (9th Cir. 1996).

(51 We review the scope of a prel ary injunction

for an abuse of discretion. EO&S@I_E v. Azar, 911
F.3d 558, 567 (9th Cir. 2018).

HI. PRELIMINARY INJUNCTION

161 {7] “A preliminary injunction is ‘an
extraordinary and drastic remedy, one that should not

be granted unless the movant, by a clear showing,

carries the burden of persuasion.” ™ wrﬁﬁ v
Brewer, 680 F.3d 1068, 1072 (9th Cir. 2012) (quoting

E:ﬁ:&» v. Armstrong, 520 U.S, 968,972, 117 S.Ct.
1865, 138 L.Ed.2d 162 (1997)}. “A plainiiff seeking a
preliminary injunction must establish that he is likely
to succeed on the merits, that he is likely to suffer
irreparable harm in the absence of preliminary relief,
that the balance of equities tips in his favor, and that an

injunction is in the public interest.” mﬂ:x::mw v. Nat
Res. Def. Council, Inc., 555 U.8. 7, 20, 129 S.Ct. 365,
172 L.Ed,2d 249 (2008). The last two factors “merge

gvhen the Government is the opposing party.” -wBZ»mx
v Holder, 556 U.S. 418, 435, 129 S.Ct. 1749, 173
L.Ed.2d 550 (2009).

A. Likelihood of Success on the Merits

[8] The primary issue presented by this appeal is
whether the district court abused its discretion in
concluding that Lindsay was likely to succeed on
the merits of her equal protection challenge, The
Fourteenth Amendment provides that “[nJo State
shall ... deny to any person within its jurisdiction the
equal protection of the laws.” U.S. Const. amend.
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characteristics, and gender
identity. These attributes ‘are
not always aligned in the same
direction.

Indeed, two percent of all babies are born “intersex,”
or with “a wide range of natural variations in physical
traits—including external genitals, internal sex organs,
chromosomes, and hormones—that do not fit typical
binary notions of male and female *1077 bodies.”
Br. of Amici Curiae InterACT at 3—4. Intersex people
who identify as women are equally banned under
the Act from playing on Idaho women's teams. And
while scienlists are not fully certain why some people
identify as transgender, it appears likely that there
is some biological explanation—such as gestational

posure to el d levels of testc that
causes certain individuals to identify as a different
gender than the one assigned to them at birth. See AAP
Br.at 14.

[13] Finally, the Act's discriminatory purpose
further evidenced by the Act's prohibition of
“biological males” from female-designated teams
because that prohibition affects one group of

athletes only—transgender women. See ﬂﬁﬁwg\ai
v. Board of Education, 458 U.S. 527, 544, 102 S.Ct.
3211, 73 L.Ed.2d 948 (1982) (explaining that the
“disproportionate effect of official action provides
an important starting point” for determining whether
a “[discriminatory] purpose was [its] motivating
factor” (internal quotation marks omitted)). Before
the Act's passage, both the [HSAA and the NCAA

Is ... from participation on girls sports teams,” that
statule discriminates on the basis of transgender status.

Em.m.\, ex rel. Jackson v. W. Va. State Bd. of Educ.,
98 F.41h 542, 556 (4th Cir. 2024).

In addition to having a discriminatory purpose and
effect, the Act is also facially discriminatory against
transgender female athletes. We have previously
rejected an argument like that Appellants raise here
—that because _Wﬂmnn:o: 33-6203 uses “biological
sex™ in place of the word “transgender,” it is not
targeted at excluding transgender girls and women. In

mﬂhn:a v. Ctter, 771 F.3d 456 (Sth Cir. 2014), we
held that Idaho and Nevada laws that banned same-sex
marriage facially discriminated on the basis of sexual
orientation, even though the laws did so by classifying

couples based on “procreative capacity” instead of

sexual orientation. EE al 467-68. We explained:

Effectively if not explicitly, [defendants] assert
that while these laws may disadvantage same-sex
couples and their children, heightened scrutiny is
not appropriate differential tr by
sexual orientation is an incidental effect of, bul not
the reason for, those laws. However, the laws at
issue distinguish on their face between opposite-
sex couples, who are permitted to marry and
whose oul-of-state marriages are recognized, and
same-sex couples, who are not permitted to marry
and whose marriages are not recognized. Whether
facial discrimination exists “does not depend on
why” a policy discriminates, “but rather on the
explicit terms of the discrimination.” Hence, while

h

prohibited cisgender men and boys from participating
on female-designated sports teams. Both associations
also had policies that allowed transgender women
and girls to participate on female athletic teams after
completing one year of hormone therapy to suppress
testosterone levels. Giving effect to the Act still
prohibits men and boys from participating on female
athletic teams. But all transgender girls and women,
even those who were previously eligible consistent
with the IHSAA and NCAA policies, are now barred
from female athletics. The Act's only contribution to
[daho's student-athletic landscape is to entirely exclud

transgender women and girls from participating on
female sports teams. And where a statute's “undisputed
purpose [ ] and only effect ... is to exclude transgender

WESTLAW

the p ive capacity distinction that defend
seek to draw could represent a justification for
the discrimination worked by the laws, it cannot
overcome the inescapable conclusion that Idaho
and Nevada do discriminate on the basis of sexual
orientation.

*1078 @K. at 467-68 (quoting E?E Union,
United Auto., Aerospace & Agr. Implement Workers of
Am., UAW v. Johnson Controls, Inc., 499 U.S. 187,
199, 111 S.Ct. 1196, 113 L.Ed.2d 158 (1991)). Here,
the Act's use of “biological sex™ functions as a form

of “[pJroxy discrimination.” ]ﬁnn Shores Props.,
LLC v. City of Newport Beach, 730 E3d 1142, 1160

@
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n.23 (9th Cir. 2013). The definition of “biological sex™
in the Act is written with “seemingly neutral criteria
that are so closely associated with the disfavored
group that discrimination on the basis of such criteria
is, constructively, facial discrimination against the

disfavored group.” Eiw see also Ehéﬁmanm v
Texas, 539 U.S.558, 575, 123 5.Ct. 2472, 156 L.Ed.2d
508 (2003) (“When homosexual conduct is made
criminal by the law of the State, that declaration in and
of itself is an invitation to subject homosexual persons
to discrimination ....”"). The Act’s specific classification
of “biological sex” has similarly been carefully drawn
to target transgender women and girls, even if it does
not use the word “transgender” in the definition.

_Hm;&na_u ex rel. Kasper v. School Board of St. Johns
County, 57 F4th 791 (11th Cir. 2022) (en banc),
upon which AppeHants rely to support their argument
that the Act does not discriminate against d

LGBTQ community and had also enacted policies that
affirmatively dated der ctudents. 10

Appellants likewise misrely on a footnote in

Tkaz_m_.w v Aiello, 417 U.S. 484, 94 S.Ct. 2485,
41 L.Ed.2d 256 (1974), for the proposition that a
legislative classification based on biological sex is
not a classification based on transgender status. See

'_.R at 496 n.20, 94 S.CL 2485. In 1Q§:§w.
the Supreme Court stated that a classification based
on pregnancy is not per se a classification based
on sex, even though “it is true thal only women
can become pregnant.” 15. However, the Court
held that “distinctions involving pregnancy” that
are “mere pretexts designed to effect an invidious
discrimination” are subject to heightened scrutiny.

15. Here, it appears that the definition of “biological

girls or women, is inapposite. There, the Eleventh
Circuit upheld a lower court order rejecting an equal
protection challenge to a K-12 school policy that
provided female, male, and sex-neutral bathrooms and

required male stud. to use the male-designated
bathrooms, required female students to use the female
bathrooms, and dated d d

with the sex-neutral bathrooms. See E..&. at 797. The
policy defined “male™ and “female™ as the gender

identified on a student's birth certificate. See m@i
The Eleventh Circuit rejected the argument that the
policy unconstitutionally discriminated on the basis
of tr der status b it was “sut
related” to the school district's important interest in
securing its pupils' privacy and welfare and was not
targeted at transgender students—at most, it had a
disparate impact upon them which did not rise to
the level of a constitutional violation because no

ially

animus was shown. See EE. at §11. Importantly,

in ?\Enaa|wm opposed to here—there was “no
[record] evidence suggesting that the School Board
enacted the [ ] policy because of ... its adverse

effects upon transgender students.” EE at 810
(second alteration in original) (internal quotation
marks omitted). To the contrary, the school district

in ﬂu\_&nih had studied the issues raised by the
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sex” was designed precisely as a pretext to exclude
transgender *1079 women from women's athletics—

a classification that 'Qm&:i.w prohibits.

[14] Finally, Appellants conlend that the Act does
not discriminate based on transgender status because
the “Act does not prohibit biologically female athletes
who identify as male from competing on male sports
teams consistent with their gender identity.” But a
law is not immune to an equal protection challenge
if it discriminates only against some members of a

protected class but not others. See, e.g., mﬂ_x\nn v,
Cavetano, 528 U.S. 495, 516-17, 120 S.Ct. 1044, 145
L.Ed.2d 1007 (2000) (“Simply because a class ... does
not include all members of [a] race does not suffice

10 make the classification race neutral.”); @Z&QE.&
v Mauclet, 432 US. 1, 7-9, 97 S.Ct. 2120, 53
L.Ed.2d 63 (1977) (holding that singling out some but
not all undocumented immigrants for discrimination
constituted a “classification based on alienage™);

E?ESm:ﬁ v. Lucas, 427 U.S. 495, 504 n.11, 96
8.Ct.2755,49 L.Ed.2d 651 (1976) (*That the statutory
classifications challenged here discriminate among
illegitimate children does not mean, of course, that
they are not also properly described as discriminating
between legitimate and illegitimate children,”).

LAQVEINIT
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Hecox v. Little, 104 F.4th 1061 (2024)

decrease, while men's overall athletic opportunities
would remain greater than women's.

Eight years later, in EQE.» 11, the original EQ&»
[ plaintiff's brother brought a second “mystifying”
action challenging the same policy, arguing that the
state “ha[d] been wholly deficient in its efforts to
overcome the effects of past discrimination against
women in interscholastic athletics, and that this failure
vitiate[d] its justification for a girls-only volleyball

team.” @ina 11, 886 F.2d at 1193. Applying
@_Qal. I, we affirmed that the gender classification

for Arizona school sports was constitutional. _mN_E. at
1194,

Appellants argue that “[t]he only difference between
Hecox and the Clark brothers is gender identity,”
which does not change the physiological advantages
that “biological males” have over cisgender women.
But this is a false assumption. First, Lindsay takes
medically prescribed hormone therapy to suppress
her testosterone and raise her estrogen levels. This
treatment has lowered her circulating testosterone
levels—which impact athletic prowess and have
slowed her racing times by at least “five to ten
percent”—and her testosterone levels were “well
below the levels required to meet NCAA eligibility
for cross country and track™ in Fall 2022, as the

district court found. See 'Imnek 1, 479 F. Supp.
3d at 946. Lindsay's treatment has dramaically
altered her bodily systems and secondary sex
characteristics. As the district court found, “it is not
clear that transgender women who suppress their

Nt hvsinlaoical ad

Second, as the district court noted, transgender women,
“like women generally .. have historically been

discriminated against, not favored.” 13.. at977. A
recent study by the CDC concluded that “transgender
e

reported  sig ly higher incid of
being bullied, feeling unsafe traveling to or from

1

school, being threatened with a weapon at school, and
being made 1o engage in unwanted sexual relations.”
Br. of Amici Curiae GLBTQ Legal Advocates &
Defenders and the National Center for Lesbian

Rights, at 9; see also 1:\55\&3 858 F.3d at 1051
(“There is no denying that transgender individuals
face discrimination, and violence b

of their gender identity.”). Unlike the policy in

@inn 1, the Act perpetuates historic discrimination
against both cisgender and transgender women by
categorically excluding transgender women from
athletic competition and subjecting all participants
in women's athletics to an invasive sex dispute
verification process.

Moreover, the district court correctly found that “under
the Act, women and girls who are transgender will
not be able to participate in any school sports,

unlike the boys in EQ&» I, who generally had
equal [or greater] athletic opportunities.” Itmn.ck

1, 479 F. Supp. 3d at 977. Here, unlike in ?QE.*
1, transgender women are not being denied one
‘“particular opportunity” to participate on women's
teamns even Lhough their “overall opportunity is not

inferior” to that of women. E 1083 Clark 1,
695 F.2d al 1126. As a practical matter, the Act

have gical ad 8

phy
over cisgender women,” unlike the cisgender boys at
issue in EQ&* Iand EQ&.» 1. 1§ at 978. The

record in WW_QE.» { made clear that sex was a valid
proxy for average physiological differences between
men and women. Here, by contrast, the district court
found that the ban on transgender female athletes
applies broadly to many students who do rot have
athletic advantages over cisgender female athletes.

Thus, a faithful application of EQ&% I supports,
rather than undermines, the district court's reasoning
here,

bars tr der women and girls in Idaho from all
participation in student athleti under its explicit
terms, they cannot play on tfeams that conform
lo their transgender status. The argumenl advanced
by Representative Ehardt that the Act does not

discriminate against transgender women because they

can still play on men's teams is akin to the argument we

rejected in Wmh&:n. that same-sex marriage bans do
not discriminate against gay men because they are free

to marty someone of the opposite sex. See Enn:ﬁ
771 F.3d at 467 (holding unconstitutional two marriage
bans that “distinguish on their face between opposite-
sex couples who are permitted to marry and whose

Hecox v. Little, 104 F.4th 1061 (2024)

out-of-state marriages are recognized, and same-sex
couples, who are nol permitied to marry and whose
marriages are not recognized”). As medical expert Dr.
Jack Turban stated, “forcing [transgender students]) to
play on a sports team that does not match their gender
identity would damage their mental health” by “forcing
them to express themselves as cisgender.” Lindsay
declared that she would never compete on a men’s
team, as it would be “embarrassing and painful to be
forced onto a team for men—Ilike constantly wearing a
big sign that says ‘this person is not a “real” woman.’ ”

The district court also found that, on the record
before it, “transgender women have not and could
not ‘displace’ cisgender women in athletics ‘to a

substantial extent.” jlmnoy. I, 479 F. Supp. 3d at
977 Eco.m_._wmm_gnw» 1,695 F.2d at 1131). Appellants

misrely on a single line from Wmtha 1 to argue that
the participation of just one transgender woman on a
team risks displacing any individual cisgender woman:
“If males are permitted to displace females on the
school volleyball team even to the extent of one player
ke Clark, the goal of equal participation by females
in interscholastic athletics is set back, not advanced.”

EQE,» 17, 886 F.2d at 1193. This statement, however,

was made in response to the argument in ﬂm_ina 1
that because sex separation had not fully met Arizona's
goal of equality of participation in sports, Arizona no
longer had an important interest in the policy. We did
not think Clark's proposed remedy for the inequality
of opportunities for female athletes—allowing him to
play on the girls' teams—would advance the “goal
of equal participation by females in interscholastic
sports.” {d Because tr der women rep.

about 0.6 percent of the general population, the district
court did not err in finding it unlikely that they would
displace cisgender women from women's sports.

The only issue we decided in Clark—whether a sex-
based classification was constitutionally permissible
—is not in dispute here. Lindsay does not challenge
the exclusion of cisgender males from female-
designated sports. The question that is presented here
—whether a classification based on transgender status
is conslitutionally permissible—is one that was not
presented or discussed in Clark.

b. The Act is likely not substantially related to an

important government interest.
[22] Nor did the district court err in concluding that
the Act likely fails heightened scrutiny because it is
not substantiaily related to its stated goals of equal
participation and opportunities for women athletes.
The district court concluded that the Act's categorical
ban does not advance its asserted objectives based

on three factual findings, none of which is “illogical,
implausible, or without support in inferences that

may be drawn from the facts in the record.” mmuwns
Wonderful LLC v. Hubbard, 775 F.3d 1118, 1123
(9th Cir. 2014) (citation omitted). Moreover, the Act's

ping prohibition on tr der female athletes in
Idah ing all *1084 stud regardless

of whether they have gone through puberty or hormone
therapy, withoul any evidence of transgender athletes
displacing female athletes in Idaho, and enforced
through a hanism that subj all partici

)

p in
female athletics to the threat of an invasive physical
examination—is likely too unrelated to the State's

legitimate objectives to satisfy heightened scrutiny.

First, the district court found that there was
scientifically “no evidence to suggest a categorical bar
against a transgender female athlete's participation in
sports is required in order to promote ‘sex equality’
or to ‘protect athletic opportunities for females®

in Idaho.” Ilmnaa 1, 479 F. Supp. 3d at 978-
79. Appellants argue that the district court misread
the available medical evidence, which they contend

d that end. levels give
“biological males” a permanent athletic advantage
over cisgender women. However, the district court
did not clearly err by relying upon the testimony
of a medical expert, Dr. Safer, who testified that
there was a medical consensus that the “primary
known driver of differences in athletic performance
between elite male athletes and elite female athleles™
is “the difference in [circulating] testosterone™ levels,
as opposed to “endogenously produced” testosterone
levels, and “{a] person's genetic make-up and internal
and external reproductive anatomy are not useful
indicators of athletic performance and have not
been used in elite competition for decades.” The
district court reasonably credited Dr. Safer's opinion
that a transgender woman who received hormone
therapy to lower her circulating levels of testosterone

Pr TWESTLAW
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Hecox v. Little, 104 F.4th 1061 (2024)

long, checkered history in female sports that

here d ates that the Act likely does not survive

to this day.” Br. of Amici Curiae National Women's
Law Center, et al. at 15. In the 1960s, the 10C
would force female athletes to strip and parade in
front of a panel of doctors to prove that they were,
fact, women. Jd The process was discontinued
after a public outcry. /4. One intersex athlete who
failed a sex verification procedure described being “so
‘tormented’ and ‘unbearably embarrassed’ that ‘she
attempted suicide' by ‘swallowing poison.” ” /d at
17 (quoting Ruth Padawer, The Humiliating Practice
of Sex-Testing Female Athletes, N.Y. Times Magazine
(Sune 28, 2016)). Tellingly, while many athletic
ightened their rules for
women's competition since 2020, none appears to
have instituted a process that required gynecological

organizations have d

examinations or invasive physical examinations. 7 of
the twenty-four other *1088 states that have passed
restrictions on transgender women's participation in
women's sports, none has authorized a similar sex

verification process. '8 Jdaho has not offered any
“exceedingly persuasive justification” warranting the
imposition of this objectively degrading and disturbing
process on young women and girls who participate in
female athletics.

[24]  [25] We must “reject measures that classify
unnecessarily and overbroadly by gender when
more accurate and impartial lines can be drawn.”

ﬂﬂhmhﬂ.eﬁ v. Morales-Santana, 137 582 U.S. 47, 63
n.13, 137 S.Ct. 1678, 198 L.Ed.2d 150 (2017). While
the Act purports to further athletic opportunities for
Idaho's female students, the district court correctly
concluded that the Act does not further this goal,
and in fact “appears unrelated to the interests the Act

purportedly advances.” 'Emnea 1, 479 F. Supp. 3d
at 979. And “[i]ntentional discrimination on the basis
of gender by state action violates the Equal Protection
Clause( ] where, as here, the discrimination serves (o
ratify and perpetuate invidious, archaic, and overbroad

stereotypes.” W&&h.u v Alabama ex rel. TB, 511
U.S. 127,131, 114 S.Ct. 1419, 128 L.Ed.2d 89 (1994).
Thus, we need not and do not decide what policy
would justify the exclusion of transgender women and
girls from Idaho athletics under the Equal Protection
Clause, b the profound lack of d fit

TWESTLAW | 7025

heightened scrutiny.

B. Irreparable Harm

126] The district court properly concluded that
Lindsay faced irreparable harm absent an injunction.
“Tt is well established that the deprivation
of constitutional rights unquestionably constitutes

irreparable injury.” @:E‘:n:&mn v. Sessions, 872 F.3d
976, 994 (9th Cir. 2017) (internal quotation marks
and citation omitted). Therefore, as the Act is likely
unconstitutional, “it follows inexorably ... that [Hecox]
ha[s] [ ] carried [her] burden as to irreparable harm,”

ﬂ&i at 995.

[27} More concretely, if the pre ary injunction
is lifted, Lindsay will be barred from trying out
for or participating on any women's sports at BSU,
including the women's club soccer team, which she

joined to improve her running skills and experience

“the camaraderie of being on a team.” See ﬂm_Ew—_o
Code § 33-6203(3). Lindsay would also be subject to
the threal of the sex dispute verification process and

y inations or | testing. These
are all specific “harm([s] for which there is no adequate

m

”

legal remedy” in the absence of an injunction. E\A:w
Dream Act Coal. v. Brewer, 757 F.3d 1053, 1068 (9th
Cir.2014).

128]  |29] The district court also did not err in
concluding that the balance of the equities weighed in
favor of a preliminary injunction. The third and fourth
preliminary injunction factors—assessing the harm to
the opposing party and weighing *1089 the public
interest—merge where, as here, the government is the

opposing party. Wm_\é&:. 556 U.S. at 435, 129 S.Ct.
1749. Here, Lindsay faces deeply personal, irreparable
harms without injunctive relief, including being barred
from all female college athletic teams and the prospect
of invasive medical testing il her gender is “disputed.”

P

NI

w

Hecox v. Little, 104 F.4th 1061 (2024)

The preliminary injunction does not appear to inflict
any comparable harm on the Appellants. Under the
pre-Act status quo, the NCAA policies for coliege
athletics and the THSAA policies for high school
athletics govern transgender female participation in
sports, and Idaho schools have complied with those
policies for over a decade. The district court found no
h d equality
in sports, girls' athletic opportunities, or girls' access
to scholarships in [daho” during that decade, and
thus Appell failed to d ate any harm from

“evid that der women

issuance of the injunction. Tmmgx 1, 479 F, Supp.
3d at 988. Moreover, as the district court found,
Intervenors themselves may also be harmed by the
sex dispute verification process, to which they are
subject simply by virtue of playing sports in Idaho.
Because “the public interest and the balance of the
equities favor preven[ting] the violation of a party's
constitutional rights,” Ariz. Dream Act, 757 F.3d at
1060 (alteration in original) (internal quotation marks
and citation omitted), we affirm that the district court
did not abuse its discretion in weighing this factor.

SCOPE OF THE INJUNCTION

[30] |31} Although we agree with the district court
that the Act harms “not just the constitutional rights
of transgender girls and women athletes ... [but also]
the constitutional rights of every girl and woman
athlete in 1daho,” we remand to the district court

to clarify the scope of the preliminary inj on

specifically; and (C) describe in reasonable detail—
and not by referring to the complaint or other document
—the act or acts restrained or required.”

[32] Here, the scope of the injunction is not clear.
Although the district court granted Plaintiffs' motion
for preliminary injunction, the court's order does not
specify whether enforcement of the Act is enjoined
in whole or in part, nor does it specify whether
enforcement of the Act is enjoined facially or as

applied to particular persons. See Tlmnex 1,479 F.
Supp. 3d at 988. On remand, the district court should
tailor the injunction to provide the specificity that Rule
65(d)(1) requires.

133] {34] We do not agree with the Intervenors,
however, that the preliminary injunction would
necessarily be overbroad as a matter of law if it extends
to nonparties despite the district court's dismissal of
Lindsay's facial challenge. “[A]n injunction ‘should be
to the defendant than v
to provide complete relicf to the plaintiffs before the
court.” City & County of San Francisco v. Barr, 965

F:3d 753, 765 (9th Cir. 2020) (quoting L, 4. Haven
Hospice, Inc. v. Sebelius, 638 F.3d 644, 664 (9th Cir.
2011)). *1090 “[B]ut there is ‘no general requirement
that an injunction affect only the parties in the suit.”

no more burd

B mMmE._ Bay Sanctuary Covenani, 993 F.3d 640,

680 (9th Cir. 2021) (quoting Tw._wadw& v. Brock,
843 F.2d 1163, 1169-1170 (9th Cir. 1987). Rather,

!

'Zmnex I, 479 F. Supp. 3d at 988. “A district
court has considerable discretion in fashioning suitable
relief and defining the terms of an injunction,” and
“[a]ppellate review of those terms “is correspondingly

narrow,” ™ thialz\u&ez. Inc. v. McCain Foods,
Lid, 941 F.2d 970, 974 (5th Cir. 1991) (quoting

Edenn.ﬁ&n Co. v. Overland, Inc., 692 F.2d 1250,
1256 n.16 (9th Cir.1982)). However, injunctive relief
“must be tailored to remedy the specific harm
alleged,” and “[a]n overbroad injunction is an abuse of

&moqm:o?:ﬂMi (finding that a worldwide injunction
to protect a trade secret was nof an abuse of discretion).
Under Federal Rule of Civil Procedure Rule 65(d)
(1), “[e]very order granting an injunction ... must: (A)
state the reasons why it issued; (B) state its terms

WESTLAW

“[t]he equitable relief granted by the district court is
ble where it is

Y to give prevailing

p

parties the relief to which they are entitled.” WME.
{quotation marks omitted). Before deciding whether it
can accord Lindsay complete relief without enjoining
the Act in part or in whole as to all female student
athletes in ldaho, the district court should consider
the effect, if any, of the Supreme Court's decision in
Labrador v. Poe, — U.S. ——, 144 S. Ct. 921, 218
L.Ed.2d 400 (2024).

While we address only the Act before us, and
opine on no other regulation or policy, we must
abserve that both the science and the regulatory
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Hecox v. Little, 104 F.4th 1061 (2024)

Amendment would have understood “male” to correspond to the definition of “biological male”
written into the Act. We fail to see how Ebogm. a substantive due process decision about

whether the federal Constitution protects a woman's right to obtain an abortion, and Emwzma. a
Second Amendment decision about gun rights, are relevant to an equal protection claim based
on sex discrimination, unless Appellants are suggesting that the Framers would have understood
the term “biological sex” by reference to reproductive anatomy, genetic makeup, or normal
endogenously produced testosterone levels. Indeed, the ratifiers of the Fourteenth Amendment
would certainly not have understood the Act's definition of “biological sex.” For example, the
drafters of the Fourteenth Amendment would have had no concept of what “endogenously
produced testosterone levels” meant in 1868, because testosterone was not named and isolated
as a hormone until 1935. See John M, Tomlinson, The Testosterone Story, Trends in Urology
& Men's Health 34, 35 (2012). Similarly, the ratifiers would not have understood how “genetic
makeup” influences sex, as chromosomes were first discovered by Walther Flemming in 1882.
D.W. Rudge, The Man Who Invented the Chromosome, 97 Heredity 136, 136 (2006) (reviewing
Oren Haman, The Man Who Invented the Chromosome: A Life of Cyril Darlinglon (2004)).

Moreover, there is evidence that transgender people have existed since ancient times. See
generally Lauren Talalay, The Gendered Sea: Iconography, Gender, and Mediterranean
Prehistory, in THE ARCHEOLOGY OF MEDITERRANEAN PREHISTORY 130-33 (Emma Blake
& A. Bemard Knapp eds., 2005). Appellants appear to argue that because transgender people
were marginalized in 1868, they should be afforded no constitutional protections on the basis
of their transgender status. But this argument would undermine decades of Supreme Court
precedent striking down taws that discriminate on the basis of sex. See Emmmq v. Reed, 404
U.8.71, 76, 92 S.Ct. 251, 30 L.Ed.2d 225 (1971) (holding that an |daho statute that preferenced
men as administrators of estates “mal[d]e the very kind of arbitrary legislative choice forbidden
by the Equal Protection Clause of the Fourteenth Amendment”); thS::.@S v. Richardson, 411
U.S. 677,687, 93 S.Ct. 1764, 36 L.Ed.2d 583 (1973) (“[S]tatutory distinctions between the sexes
often have the effect of invidiously relegating the entire class of females to inferior legal status
without regard to the actual capabilities of its individual members.”); see also ﬁs\m\:vmamw V.
Weisenfeld, 420 U.S. 636, 645, 95 S.Ct. 1225, 43 L.Ed.2d 514 (1975); ﬁuo‘m@ v. Boren, 429
U.S. 190, 210, 97 S.Ct. 451, 50 L.Ed.2d 397 (1976); mﬂosg v. Missouri, 439 U.S. 357, 360, 99

S.Ct. 664, 58 L.Ed.2d 579 (1979); ESS. 518 U.S. at 519, 116 S.Ct. 2264.
Although ﬂﬁ»%ﬂm is plainly distinguishable, we express no view on the merits of the decision.

The Supreme Court determined in _mm VM that for “cases of official classification based on gender”
a reviewing court must apply a “heightened review standard” and determine whether the state

has demonstrated an “exceedingly persuasive justification” for the classification. Wmﬂm U.S. at
533-34, 116 S.Ct. 2264. In @—\S; we applied a “heightened scrutiny” approach to the military's
“Don't Ask, Don't Tell" policy for gay and lesbian servicemembers, determining that “when the

govemment attempts to intrude upon the personal and private lives of homosexuals ... the
govemment must advance an important govemmental interest, the intrusion must significantly

further that interest, and the intrusion must be necessary to further that interest.” —Mmmmw F.3d at
819.

Hecox v. Little, 104 F.4th 1061 (2024)
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See also Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving
Federal Financial Assistance, 87 Fed. Reg. 41,390, 41,571 (Aug. 1, 2024) (to be codified at
34 C.F.R. pt. 106} (clarifying that “discrimination on the basis of sex” under Title 1X includes
discrimination based on “sex stereotypes, sex characteristics ... and gender identity™).

Both Idaho and the Intervenors note that the Eleventh Circuit expressed “grave doubt” in a

footnote in mﬂbnmim that transgender people constitute a “quasi-suspect class.” ﬂMmeSm. 57
F.4th at 803 n.5 (intemal quotation marks omitted). This dictum is unpersuasive, as the Eleventh
Circuit declined to decide the issue or further opine on its “doubt.” In any event, as a three-judge

panel we cannot overrule the binding precedent of our circuit. See @S\\mw v. Gammie, 335 F.3d
889, 899 (9th Cir. 2003).

Although today the IOC and NCAA policies evaluate eligibility for transgender participation
in athletics on a sport-by-sport basis, neither policy endorses the categarical exclusion
of transgender women. They instead favor an “evidence-based approach” with “no
presumption of advantage.” Intl Olympics Comm., /OC Framework on Faimess,
Inclusion and Non-Discrimination on the Basis of Gender Identity and Sex Varations
4 (2021), bhttps://stilimed.olympics.com/media/Documents/Beyond-the-Games/Human-Rights/
|OC-Framework-Faimess-Inclusion-Non-discrimination-2021 .pdf#ipage=4 (last visited June 6,
2023); see also Nat'l Collegiate Athletics Ass'n, Transgender Student-Athiete Participation Policy
(April 17, 2023), https://iwww.ncaa.org/sports/2022/1/27/transgender-participation-policy.aspx
{last visited May 24, 2023). And while the World Athletics Council, the intemational governing
body for track and field, recently adopted a more stringent policy of categorically excluding
post-pubescent transgender women from elite athletic competitions, its policy does not bar
transgender women who have not experienced endogenous puberty from eli ty. See
Press Release, World Athletics Counsel, World Athletics Council Decides on Russia, Belarus,
and Female Eligibility (Mar. 23, 2023), https://worldathletics.org/news/press-releases/council-
meeting-march-2023-russia-belarus-female-eligibility (last visited May 24, 2023).

The Fourth Circuit recently held that West Virginia's categorical ban could not be applied to
“prevent a 13-year-old transgender gifl who takes puberty blocking medication and has publicly
identified as a girl since the third grade from participating in her school's cross country and track

teams.” ﬂmm;u.,\. by Jackson v. W. Va. State Bd. of Educ., 98 F.4th 542, 550 (4th Cir. 2024).
Otherfederal and state courts have similarly enjoined transgender sports bans, and no categorical
ban has yet been upheld on appeal. See Doe v. Home, No. 23-16026 (Sth Cir.) (pending appeal
challenging the preliminary injunction against Arizona's statute regulating transgender female

athlete participation); 1\:&. by E.M. v. Indianapolis Pub. Sch., 617 F. Supp. 3d 950, 969 (S.D.
Ind. 2022), appeal dismissed, No. 22-2332, 2023 WL 371646, at *1 (7th Cir. Jan. 19, 2023)
(granting a preliminary injunction against transgender participation in athletics under Title IX); Roe
v. Utah High Sch. Activities Ass'n, No. 220903262, 2022 WL 3907182, at *1 (Utah Dist. Ct. Aug.
19, 2022) (granting a preliminary injunction against a categorical ban under the Utah Constitution's
equivalent of an equal protection clause); see also Barrett v. Montana, No. DV-21-581B, at “5—
7 (Mont. Dist. Ct. Sept. 14, 2022) (granting summary judgment against a categorical ban on
the ground that only Montana public university officials have the authority to regulate athletic
competition in public universities).

In its petition for rehearing en bane, |daho argues that Lindsay lacks Article Ill standing to
challenge the dispute and sex verification procedures. Pet. Reh'g En Banc at 2, 15-16. We
need not address this argument because we do not consider whether the dispute and sex
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