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Protect Idaho’s Children: Support S 1158

The Children’s Device Protection Act

Introduction

Chairman Guthrie, Vice Chair Bernt, and esteemed members of the committee,
Thank you for the opportunity in letting me share my written testimony.

I am a mother. | had a desire one day to make a positive difference in life and that desire led me
to Senator Cook’s same bill last year. | feel a strong obligation in helping set a standard for our
minors on their personal devices. These standards | feel will help set them up to live more
rewarding lives.

Last year | learned that there was minimal debate, if any, that obscene and harmful content to
minors is not suitable for their growth and development. There seemed to be a common
consensus that such material is damaging to them.

I noticed a strong debate over who is ultimately liable for minors being exposed to the harmful
content. | chose to write my testimony surrounding that compelling question.

As intricate as the digital world is and as integrated as it is to society, it would be logical to
conclude that it is passible that more than one entity is liable and responsible for the harmful
content our children are exposed to.

Over here, some may say it is the parent’s responsibility.

Over there, some may say it is the content creator’s responsibility.

My testimony is that it is a shared responsibility and that smart device manufacturers are a part
of that responsibility!

The Issue

Children are being exposed to obscene, harmful, and sexually explicit content on smartphones
and tablets—devices designed and marketed for family use by major phone manufacturers.
This exposure is foreseeable, harmful, and happening every day in Idaho.

Parents can’t do it alone. Without basic safety standards—Iike default web filters—children
remain vulnerable, even in homes with strong boundaries.



A Personal Story

A friend of mine delayed giving her sons smartphones until they were sixteen. She and her
husband had firm rules and sacrificed to protect their boys.

But while at a friend's house, her son was exposed to obscene content on another child's
device—because no basic standard protections exist for minors.

This isn’'t an example of parenting failure. It's a failure of industry standards.

Why Hold Phone Manufacturers Accountable?
In nearly every industry, companies are required to minimize foreseeable harm:

e Cars have seatbelts and airbags.
e Toys meet child safety standards.
e Pharmaceuticals carry warnings.

But phone manufacturers, whose products expose millions of minors to harmful material, face
no similar accountability. They design and market their products for family use. They often know
the age of the user of the device, yet are negligent at protecting minors from foreseeable harm.

The Faulty Gun Comparison

Some argue this is like holding gun manufacturers liable for the illegal use of their product.
Federal law (Protection of Lawful Commerce in Arms Act - PLCAA) shields gun manufacturers
from liability when their lawfully made product is misused by a third party.

This parallel was made last year in the argument that manufacturers of phones should also not
be held liable.

A key difference:

e Phone manufacturers have the ability to control their product. They have power over the
default settings for minors as well as the ability to control defauit settings with software
updates.

e By enabling filters for minors by default, manufacturers can prevent foreseeable harm
and exposure before it happens.

¢ In Idaho, disseminating obscene material and harmful material to minors is illegal.
Phone manufacturers know their devices are used by minors and profit-share with
browsers and search engines that deliver harmful content.



By failing to enable filters and protections, they are allowing—and profiting from—illegal
activity.

Drawing Parallels

Our brains try to draw parallels as a shortcut in helping us understand complex scenarios. But
sometimes there are no clear parallels. Sometimes things are unlike anything we have ever
seen before. Thus, a paradigm shift is necessary.

It is reasonable that more than one party can be liable for exposing minors to obscene and
harmful content in a digital space.

By addressing manufacturers, Senator Cook's bill initiates a much needed standard level of
protection for our minors.

The Solution

1. Require default browsing filters on devices sold for use by minors.
2. Hold manufacturers accountable for failure to protect.
3. Ensure businesses do not profit from illegal exposure of harmful content to minors.

This isn’t a ban on smartphones or the internet. It's a reasonable safeguard, using tools that
already exist, to help protect our children.

Idaho Can Lead

Please pass S 1158 and make Idaho a leader in child protection.
Our children deserve the same protection in the digital world as they have in the physical world.

Let’s affirm that Idaho’s children come first!

Vote YES on S 1158
Protect Idaho's children. Let's set a standard!

Marissa Poulter
Parent & Concerned Citizen
March 10, 2025
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March 11, 2025

Senate State Affairs Committee
Attn: Kathryn Wells

P.0. Box 83720

Boise, ID 83720-0081

Re: S. 1158 - "Children's Device Protection Act" (Oppose)
Dear Chair Guthrie and Members of the Senate State Affairs Committee:

On behalf of the Computer & Communications Industry Association (CCIA), I write to
respectfully oppose S. 1158 in advance of the Senate State Affairs Committee hearing on
March 12, 2025. CCIA is an international, not-for-profit trade association representing a broad
cross-section of communications and technology firms.* Proposed regulations on the interstate
provision of digital services therefore can have a significant impact on CCIA members.

CCIA firmly believes that children are entitled to greater security and privacy online. Our
members have designed and developed settings and parental tools to individually tailor
younger users’ online use to their developmental needs. For example, various services allow
parents to set time limits, provide enhanced privacy protections by default for known child
users, and other tools allow parents to block specific sites entirely.” This is also why CCIA
supports implementing digital citizenship curricula in schools, to not only educate children on
proper social media use but also help teach parents how they can use existing mechanisms
and tools to protect their children as they see fit.> However, this bill presents the following
concerns:

S. 1158 does not fairly or consistently regulate many common devices.

Requiring a state-specific default filter “preventing the device from accessing or displaying
obscene material as defined by state law through internet browsers or search engines owned
or controlled by the manufacturer” would present significant technical difficulties for
businesses. Typically, internet service providers (ISPs) govern which websites users can
access. ISPs block known rogue sites, not the device’s manufacturer.

Moreover, many devices could not be regulated in a consistent or fair manner under such a bill,
including devices that do not have precise location-tracking technology or only connect via
WiFi. Similarly, the bill fails to account for devices purchased online from an out-of-state
location, or for devices purchased on the secondary market. While it is easier to determine

! For more than 50 years, CCIA has promoted open markets, open systems, and open networks. CCIA members employ more than
1.6 million workers, invest more than $100 billion in research and development, and contribute trillions of dollars in productivity to
the global economy. A list of CCIA members is available at https://www.ccianet.org/members.

% Competitive Enterprise Institute, Children Online Safety Tools, https://cei.org/children-online-safety-tools/ (last updated Feb. 19,
2025).

* Jordan Rodell, Why Implementing Education is a Logical Starting Point for Children’s Safety Online, Disruptive Competition Project
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whether a device is activated in the state based on point of sale, the bill provides no consistent
means of regulating devices purchased outside of Idaho.

A mandatory device filter would curtail individuals’ ability to tailor their
preferences regarding content and services, including adults.

It is possible to protect children online without a statewide device filter. Many products, both
digital and physical, can have effective child safety features installed on them even if they are
primarily designed for adults. For example, automobiles are designed with seats and seatbelts
for adult consumers. However, parents can install car seats designed specifically for children’s
safety. Likewise, many devices and services have content filtering technologies that allow
parents to individually tailor settings and preferences to select age-appropriate content for
themselves and their children. These types of filters and settings, however, are not activated by
default. S. 1158 could invite significant consumer confusion for adults who are unaware that
such filters geared toward minors are activated automatically. CCIA recommends allowing
consumers to activate such features voluntarily using an opt-in feature.

The bill’s safe harbor could lead to even broader restrictions, as it applies only to
manufacturers that make a “good faith effort” to provide a device that, upon activation in
Idaho, “automatically enables a generally accepted and commercially reasonable filter that
blocks obscene material on all internet browsers and search engines accessed on the device”.
This could mean devices activated in Idaho automatically have such a filter, even adults’.

The bill’s provisions harm businesses operating online, who depend on
clear regulatory certainty across jurisdictions nationwide, and their users.

Ambiguous and inconsistent regulation at the state or local levels undermines business
certainty, creating significant confusion surrounding compliance. This type of regulatory
balkanization may deter new entrants, harming competition, innovation, and consumers.
Devices sold into a national market are not and cannot be designed to function differently
merely because they have moved within a state’s borders.

Further, S. 1158 creates significant liability concerns due to the subjective nature of what may
be considered “harmful” or “obscene.” S. 1158's “declaration of policy” mentions
“pornographic content that is harmful,” while the rest of the bill uses the term “obscene
material.” There is no systematic, objective way to differentiate obscenity from protected
speech; such determinations must instead be made on a case-by-case basis, as Idaho law
appears to acknowledge.* Covered entities cannot be expected to make such subjective
assessments, and will inevitably engage in over-filtering to ensure compliance. Requiring
businesses to make such subjective assessments is especially risky given the bill’s penalties of
$5,000 per violation, capped at $50,000 in aggregate in any specific case, as well as injunctive
relief, reasonable expenses, investigative costs, attorney’s fees, and “other appropriate relief.”

4S. 1158 points to Idaho Code § 18-4101 for the definition of “obscene material,” which appears to be based on Miller v.
California, 413 U.S. 15, 24 (1973).
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Age determination requirements for online businesses are currently being
litigated in several jurisdictions.

When the federal Communications Decency Act was passed, there was an effort to sort the
online population into children and adults for different regulatory treatment. That requirement
was struck down by the U.S. Supreme Court as unconstitutional because of the infeasibility.®
After 25 years, age authentication still remains a vexing technical and social challenge.®

Recent state legislation that would implement online age verification or estimation measures is
currently facing numerous constitutional challenges, and numerous federal judges have placed
laws on hold until these challenges can be fully reviewed, including in Arkansas, California,
Mississippi, Ohio, Tennessee, Texas, and Utah.” CCIA anticipates that these forthcoming rulings
may clarify which age determination requirements are Constitutionally permissible. CCIA
therefore recommends that lawmakers permit this issue to be more fully examined by the
judiciary before burdening businesses with legislation that risks being invalidated and passing
on expensive litigation costs to Idaho taxpayers.

* * * * *

We appreciate the Committee’s consideration of these comments and stand ready to provide
additional information as the Legislature considers proposals related to technology policy.

Sincerely,
Aodhan Downey

State Policy Manager, West
Computer & Communications Industry Association

® Reno v. ACLU, 521 U.S. 844, 855-57, 862 (1997).

¢ Jackie Snow, Why Age Verification Is So Difficult for Websites, Wall St. J. (Feb. 27, 2022),
https://www.wsj.com/articles/why-age-verification-is-difficult-for-websites-11645829728.

7 See, e.g., NetChoice v. Bonta, No. 24-cv-07885, 2025 WL 28610 (N.D. Cal. Jan. 2, 2025); NetChoice v. Bonta, No. 22-cv-08861,
2024 WL 5264045 (N.D. Cal. Dec. 31, 2024); NetChoice, LLC v. Reyes, No. 23-cv-00911, 2024 WL 4135626 (D. Utah Sept. 10,
2024); NetChoice, LLC v. Fitch, No. 24-cv-00170, 2024 WL 3276409 (S.D. Miss. July 1, 2024); NetChoice, LLC v. Yost, 716 F. Supp.
3d 539 (S.D. Ohio 2024); NetChoice, LLC v. Griffin, No. 23-cv-05105, 2023 WL 5660155 (W.D. Ark. Aug. 31, 2023); Comput. &
Commc'ns Indus. Ass’n et al. v. Paxton, No. 24-cv-00849, 2024 WL 4051786 (W.D. Tex. Aug. 30, 2024).
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March 11", 2025

To the honorable Senate State Affairs Committee members:
We are writing to you today to state our opposition to SB 1158.

The Idaho Second Amendment Alliance remains opposed to Sen. Kevin Cook’s “child device
protection” legislation as we were last year.

First, I want to reiterate that while Sen. Cook’s bill is not a direct “gun bill” per se, it does pose a
risk to gun owners indirectly. The ISAA remains committed to supporting or opposing legislation
that has the ability to impact the right to keep and bear arms

Our primary issue with Sen. Cook’s legislation is that it lays the groundwork for blaming the
manufacturer of an item for the misuse of the product. This issue is something firearms and
firearm component manufacturers are dealing with across the country.

In lawsuits brought by gun control advocates, “protecting children” and blaming the
manufacturer for the deaths of people for the misuse of their products is increasing rapidly.

Just last December, sixteen state attorneys general filed a lawsuit against Glock, one of the most
popular handgun makers in the country. D.C., Maryland, California, Connecticut, and Delaware
have also filed separate lawsuits against various firearm manufacturers. These lawsuits are
targeting manufacturers who they blame for mass shootings or other acts of violence.

Are we expecting Idaho’s Attorney General Raul Labrador to file a lawsuit against firearm
manufacturers because of Sen. Cook’s bill? Of course not. It may not happen soon.

However, it cannot be refuted that a future AG in Idaho, a more liberal Idaho legislature, or
Idaho’s courts could use this particular piece of legislation as a basis for suing manufacturers of
firearms or firearm components. Indeed, a private party may try to file a lawsuit much sooner
here in Idaho and use this law as the grounds for doing so.

For that reason, we are asking you not to open this door and hold Sen. Cook’s bill in committee.

Sincerely,

Greg Pruett
President
Idaho Second Amendment Alliance
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March 12, 2025

State Affairs Committee

Idaho State Senate

700 W Jefferson St, Room WW55
Boise, 1D 83702

Dear Chair Guthrie, Vice Chair Bernt, and members of the committee:

On behalf of the millions of taxpayers and consumers we represent — including many in the state of Idaho — the
Taxpayers Protection Alliance (TPA) writes to oppose S.B. 1158. This legislation presents deep constitutional
issues, which stem from its mandate requiring device manufacturers to ““determine” their users’ age. The bill also
requires that any device activated in the state have a preconfigured filter that would block access to content
deemed “mature” during the activation of the device by a minor.

Although well-intentioned, this bill would create substantial privacy risk. It would also violate Supreme Court
precedent due to its broad age limitations to user’s rights to access various digital services. When its provisions
are examined closely, it becomes clear that S.B. 1158 would endanger, not protect, Idaho children.

While presenting as a “device filter bill,” S.B. 1158 requires device manufacturers to determine their users’ ages
when activating a device in the state. This ambiguously defined requirement would essentially impose an age
verification mandate on manufacturers. The constitutionality of age verification legislation remains — at best —
highly questionable. Supreme Court case law on this front stretches back decades. In the lower courts, the
NetChoice v. Griffin (2023) case blocked an Arkansas bill requiring social media platforms to verify users’ ages
and obtain parental consent, because these provisions likely violated the First Amendment. Similarly, age-
verification laws enacted in California, Texas, Ohio, and other states have resulted in injunctions.

The problems associated with device age verification are no different from those associated with age verification
at the platform level. Both put users’ data at risk and unconstitutionally burden speech. Proponents of device age
verification defend such proposals by saying that they are about contract law, not speech. They also claim that

they are “content neutral” and therefore immune from constitutional challenge. Neither point withstands scrutiny.

First, the claim that age verification bills are about contract law, not speech, ignores the fact that they would
impose a huge burden on the speech rights of adults forced to submit to age verification when activating their
devices. These burdens ensure that this bill will fail if challenged in court.

Second, the claim these age verification bills are “content neutral” also fails to assuage constitutional concerns. It
may or may not be true that such bills are, legally speaking, content neutral. Regardless, a law imposing
sufficiently large burdens on speech will be found unconstitutional. For example, a law that banned a// online
speech would certainly be found unconstitutional, despite its “neutrality.”

Further, the parental consent requirements in S.B. 1158 run afoul of the Constitution. In Brown v. Entertainment
and Merchant Association (2011), Justice Scalia wrote for the majority, “It does not follow that the state has the
power to prevent children from hearing or saying anything without their parents’ prior consent.” The possibilities
for government overreach will not stop with digital interactions. Future legislators may not be so well-intended.
Present respect for constitutional restraints will go a long way towards preventing abuse in the future.

By requiring content filters to be automatically enabled on connected devices, these filters would act as blockers
of constitutionally protected expression. The First Amendment is silent on how offensive or objectionable the
content may be. Most of the Communications Decency Act of 1996 was struck down in Reno v. ACLU because of

Taxpayers Protection Alliance, 1101 14th Street, NW, Suite 500, Washington, D.C. 20005
(202) 930-1716
www,protectingtaxpayers.org
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how restrictive the Act was compared to alternatives to achieve its intended purpose. As Justice John Paul Stevens
wrote in his opinion, “It is true that we have repeatedly recognized the governmental interest in protecting
children from harmful materials. But that interest does not justify an unnecessarily broad suppression of speech
addressed to adults.”' Device filter bills do exactly that.

Additionally, device age verification mandates would significantly erode the privacy and security of users of all
ages. By forcing users to submit sensitive personal data to device manufacturers, users are more vulnerable to
identity thieves and other criminals. Advocates of age verification argue that it is analogous to an offline ID check
at a bar or tobacco store. However, uploading and memorializing a photo of government documents, or scanning
one’s face, creates a far greater threat to privacy than the fleeting nature of offline ID checks.

Furthermore, this bill would force device manufacturers to collect and harvest significant amounts of personal
data from its users. Currently, these developers rely exclusively on users’ self-reported ages to fulfill compliance
requirements from existing regulations, such as the Children's Online Privacy Protection Rule. However, this
bill’s requirement that manufacturers and developers must use age verification and estimation technologies would
force companies to not only collect information at the moment of account creation, but to perpetually monitor
users’ activity. This requirement would contravene the national push for higher privacy standards in consumer
technology and the bill’s stated objective of safeguarding children’s privacy.

Even if constitutional concerns were to be cast aside, the narrow targeting of the bill towards tablets and
smartphones means that minors can easily circumvent the content restrictions that the bill is trying to impose.
Minors looking to access obscene content can easily do so through internet-connected devices not covered by this
bill, such as computers or video game consoles, making this bill a futile effort. Ultimately, it would erode
constitutional rights of all residents of the state without making any major advancement in protecting children
from accessing harmful content.

There are already industry solutions when it comes to parental controls and filtering obscene online content. As
TPA has stated previously in our general analysis of device filter efforts, “There is no argument against devices
and services having parental controls. Virtually every device manufacturer, online platform, and internet service
provider (ISP) have them as options and provide them free of state coercion... Turning these features on by
default through the force of law, however, is inherently a restriction on otherwise legally protected speech.”

As the nation comes to grips with the reality of handheld devices, finding the right balance is difficult. However,
S.B. 1158 misses the mark in several ways that will ultimately harm Idaho. It is for these reasons that TPA urges
you to oppose this legislation. TPA appreciates your attention to this crucial issue and would welcome further
conversations with you and your offices.

Sincerely,

u‘]/ 7)'

G ¢ 5

David Williams
President

! Reno v. American Civil Liberties Union, 521 U.S. 844 (1997).
2 https://www.protectingtaxpayers.org/internet/device-filter-bills-reveal-inconsistency-on-outsourced-censorship/
Taxpayers Protection Alliance, 1101 14th Street, NW, Suite 500, Washington, D.C. 20005
(202) 930-1716
www.protectingtaxpayers.org
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March 10, 2025

The Honorable Jim Guthrie

Senate Committee on State Affairs
P.O. Box 83720

Boise, ID 83720-0081

RE: S 1158 Children's Device Protection Act
Dear Chair Guthrie and Members of the Committee:
I appreciate the opportunity to explain to you why TechNet opposes S 1158.

I am Rose Feliciano, Executive Director of Washington + Northwest for TechNet. TechNet is
the national, bipartisan network of technology CEOs and senior executives that promotes
the growth of the innovation economy by advocating a targeted policy agenda at the federal
and 50-state level. TechNet’s diverse membership includes dynamic American businesses
ranging from startups to the most iconic companies on the planet and represents over 4.5
million employees and countless customers in the fields of information technology, artificial
intelligence, e-commerce, the sharing and gig economies, advanced energy, transportation,
cybersecurity, venture capital, and finance.

TechNet and its member companies are committed to providing a safe, age-

appropriate experience for young people online. TechNet agrees that protecting

children is a top priority; however, we are opposed to the approaches laid out in S 1158 for
several reasons. TechNet believes S 1158 is quite broad, vague and unconstitutional.

While we understand and support the intent of this legislation, we strongly oppose it in its
current form. It has major constitutional issues, would be impossible to implement, and sets
the stage for a troubling policy framework of state-mandated invasion of citizen privacy and
dictating what content Idahoans can view.

First, S 1158 would have significant unintended consequences. Products are not tailored to
consumers living in a specific state, making it difficult for certain products to have a state-
specific filtering capacity in place. This legislation could thus limit the products and services
available to Idahoans. Completely reliable identification, blocking, and filtering capabilities
like the bill calls for are not technologically feasible; therefore, compliance would not be
possible.

Many free content filtering and blocking solutions are available that enable consumers to
protect their families and themselves from illegal or inappropriate content. These solutions
are widely available as both integrated and independent solutions for a wide range of
technologies. These filtering apps are available right now for any resident of Idaho.

An example of the impracticality of bill is in 48-2105 where a manufacturer would be liable if
the device “does not, upon activation, enable a filter...” As mentioned above, state-specific

Austin ¢ Boston s Chicago « Denver ¢ Harrisburg ¢ Olympia » Sacramento o Silicon Valley « Tallahassee ¢ Washington, D.C.
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filtering capacity is not technically feasible. This provision would be impossible for
manufacturers to comply with.

Further, the legislation would place device manufacturers in the role of deciding what
content is obscene and whether it should be restricted. If a private company inadvertently
blocked lawful content, the company could face backlash from website owners and users,
including civil liability and monetary damages. The Courts, working closely with law
enforcement, are the only lawful authority in the position to make these determinations.

We also believe this legislation would violate the Commerce Clause by having the State of
Idaho regulating out-of-state companies.

Finally, the bill would be impossible to enforce in real time. The bill focuses on smartphones
and tablets. Yet, those devices are not the only way a child can access the internet.

While TechNet agrees that protecting children online is a top priority, we believe that S
1158 the Children's Device Protection Act will not result in a safer online experience for
children but simply create a confusing and litigious environment in the State of Idaho.

For these reasons, TechNet requests you not move S 1158 out of committee. I appreciate
your consideration.

Rose Peliciano
Executive Director
Washington + Northwest



