
To: Senate State Affairs Committee 
Attachment 3; H 356 
2025.03.28 SSTA 

Re: Constitutionality of Retroactive Enforcement in House Bill 356 
Subject: Defense of HB356's Divestiture Requirement for Currently Held Property by Foreign 
Adversaries 

Executive Summary: 

House Bill 356 includes a retroactive divestiture provision requiring certain foreign principals­ 
specifically those tied to adversarial foreign governments-to sell or otherwise divest property already 
owned in Idaho within 180 days of the law's effective date. This has raised concerns regarding: 

1. Article I, Section 16 of the Idaho Constitution, which prohibits laws impairing the obligation of 
contracts 

2. The Takings Clause of the Fifth Amendment and Article I, Section 13 of the Idaho Constitution 

3. General Due Process protections 

Upon close analysis, the retroactive enforcement provisions of HB356 are constitutionally defensible. 
Courts have consistently held that states may impose reasonable, retroactive economic or property 
regulations when they serve a compelling public interest, such as national security, public safety, or 
protection of critical infrastructure. HB356 satisfies these standards. 

I. Idaho Constitutional Contract Protections Do Not Bar HB356's 
Provisions 

Article I, Section 16 of the Idaho Constitution states: 

"No law impairing the obligation of contracts shall ever be passed." 

However, Idaho courts, consistent with U.S. Supreme Court interpretation of the federal Contract Clause 
(Art. I, §10), have held that this protection is not absolute. When a law: 

• Serves a significant and legitimate public purpose 

• Is reasonable and narrowly tailored 

• And the impairment is not overly burdensome 

then courts may uphold the law despite its retroactive effect on contract rights. 

Precedent: 
In Energy Reserves Group v. Kansas Power & Light Co., 459 U.S. 400 (1983), the U.S. Supreme Court 
laid out a three-part test, which Idaho courts generally follow: 

1. Is there a substantial impairment of a contractual relationship? 

2. Does the regulation serve a significant and legitimate public purpose? 

3. Is the regulation reasonable and appropriate to the public purpose? 



Application to HB356: 

• Substantial Impairment: The law does not nullify contracts but imposes divestiture of land 
ownership after a grace period. 

• Legitimate Public Purpose: Protecting Idaho's critical land and resources from hostile foreign 
influence is a compelling interest. 

• Reasonableness: HB356 is targeted, includes exceptions (e.g., de minimis ownership, preexisting 
federal security agreements), and allows a 180-day compliance period. 

II. The Retroactive Divestiture Requirement Is Not an Unconstitutional 
Taking 

Fifth Amendment (U.S. Constitution) and Article I, Section 13 (Idaho Constitution) prohibit the taking of 
private property for public use without just compensation. 

Critics may argue that forced divestiture of property already owned is tantamount to a regulatory taking, 
especially if it stems from the owner's foreign status. 

Response: 
HB356 does not involve uncompensated seizure or confiscation. It provides: 

• Grace period (180 days) for voluntary sale 

• Enforcement via judicial foreclosure, a lawful, due process-based mechanism 

• Proceeds of the sale are returned to the owner (after enforcement costs and lien holder 
satisfaction) 

• No physical appropriation of land by the state 

This process is consistent with takings jurisprudence from Penn Central Transportation Co. v. New York 
City, 438 U.S. 104 (1978) and Eastern Enterprises v. Apfel, 524 U.S. 498 (1998), which recognize that 
economic regulations are generally not takings if they allow the owner to recoup value and serve a 
legitimate interest. 

Additionally, courts have upheld laws requiring property divestiture for public security reasons (e.g., 
foreign ownership near airports, military installations, or sensitive data centers) when due process is 
followed. 

Ill. Retroactive Laws Are Permissible Under Federal and Idaho Legal 
Standards 



Retroactive legislation is not per se unconstitutional. Courts at both the federal and state level have 
upheld such laws when they serve a legitimate public interest, are reasonable in scope, and do not 
impair vested rights without due process. 

In Usery v. Turner Elkhorn Mining Co., 428 U.S. 1 (1976), the U.S. Supreme Court upheld a retroactive 
economic liability statute imposed on mining companies, despite their objections that the law disrupted 
settled expectations. The Court held: 

"Legislation readjusting rights and burdens is not unlawful solely because it upsets otherwise 
settled expectations." 

The Court emphasized that where legislation addresses a significant public concern, retroactive 
application is permissible so long as the law is justified by a rational legislative purpose. 

Idaho courts follow this same constitutional reasoning. In Nelson v. Evans, 84 Idaho 1 (1961), the Idaho 
Supreme Court held: 

"Retroactive application of legislation is not per se unconstitutional; the question is whether a 
party has acquired a vested right and whether retroactive application is reasonable." 

The Court confirmed that laws may be applied retroactively when they do not arbitrarily impair vested 
rights and when the state's interest justifies the burden. 

In State v. Hagerman Water Right Owners, Inc., 130 Idaho 727 (1997), the Court upheld state-imposed 
changes to water right regulations, even when those changes impacted prior arrangements, citing the 
state's police power to regulate natural resources in the public interest. 

And in Foster v. Shore Club, Inc., 121 Idaho 960 (1992), the Court affirmed the retroactive application of 
regulatory changes affecting business licensing, stating that public welfare concerns may justify 
interference with economic expectations. 

HB356 passes this test because: 
• It applies only to a narrow class of foreign adversaries as defined by federal law (15 CFR § 7.4) 
• It does not penalize ownership based on national origin-it is based on official designation of 
adversarial behavior 
• It contains built-in exemptions (such as de minimis holdings and CFIUS-approved entities) 
• It offers time, process, and payment-not confiscation 

This measured approach, grounded in national security and due process, makes the retroactive 
divestiture requirement of HB356 constitutionally defensible under both Idaho law and federal 
precedent. 

IV. Conclusion: HB356's Retroactive Divestiture Requirement Is 
Constitutionally Defensible 

While HB356 does impose retroactive obligations on certain foreign entities, those provisions: 



• Serve a legitimate, compelling state and national interest 

• Are narrowly tailored and reasonable 

• Provide due process, fair notice, and economic recourse 

• Respect Idaho's and the federal government's shared interest in national security and critical 
infrastructure protection 

As such, HB356's retroactive divestiture provisions do not violate Article I, Section 16 of the Idaho 
Constitution, the Takings Clause, or due process protections, and are consistent with longstanding state 
and federal jurisprudence. 
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• Approximately 10,000 
Square Miles of Airspace 

• Size of Vermont 
• 100 miles east-west by 

80 miles north-south 
• Operations from 100' 

Above Ground Level to 
50,000+ Feet 

• Supersonic flights 
• Daily utilization by: 

• F- l SE - MH AFB 
• A- l O - Gowen Field 
• F-35 - Hill AFB 

• Electronic Warfare Range 
• Two Impact Ranges 
• Large Force Exercises 
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