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CHAPTER 249
(H.B. No. 376)

AN ACT
RELATING TO THE STATE LOTTERY; AMENDING SECTION 67-7409, IDAHO CODE,
70 PROVIDE THAT THE DIRECTOR OF THE STATE LOTTERY SHALL BE RESPON-
SIBLE FOR MONITORING CLASS III GAMING ON INDIAN RESERVATIONS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 67-7409, Idaho Code, be, and the same is
hereby amended to read as follows:

67-7409. POWERS AND DUTIES OF THE DIRECTOR. The director shall be
responsible for the daily operations of the lottery, and shall have
the following duties, powers and responsibilities in addition to
others herein granted:

(1) The director shall:

(a) Operate and:administer the lottery in accordance with the

provisions of this act and the policies, rules and regulations of

the lottery;

(b) Appoint deputy directors, sales personnel and security staff,

who shall be exempt from the provisions of chapter 53, title 67,

Idaho Code, as may be required to carry out the functions and

duties of his officej and

(c) Hire professional, technical and other employees as may be

necessary to perform the duties of his office subject to the pro-

visions of chapter 53, title 67, Idaho Code.

(2) The director shall:

(a) Confer regularly with the commission on the operation and

administration of the lottery;

(b) Make available for inspection by the commission, on request,

all books, records, files, and other information and documents of

the lottery; and

(c) Advise the commission and make such recommendations as the

director considers necessary and advisable to improve the opera-

tion and administration of the lottery.

(3) The director may enter into contracts for marketing, adver-
tising, promotion, research and studies for the lottery and for prod-
ucts and services for effectuating the purposes of this chapter, how—
ever, contracts for major procurements must be approved by the commis-
sion. The director may not enter into contracts for the administration
of the lottery.

(4) The director shall:

(a) Submit quarterly financial statements to the commission, the

governor, the state treasurer, and the legislature. Such financial
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statements shall be prepared in accordance with generally accepted
accounting principles and shall include a balance sheet, a state-
ment of operations, a statement of changes in financial position,
and related footnotes. Such financial statements are to be pro-
vided within forty~five (45) days of the last day of each quarter;
(b) Submit annual financial statements to the commission, the
governor, the state treasurer, and each member of the legislature.
Such financial statements shall be prepared in accordance with
generally accepted accounting principles and shall include a bal-
ance sheet, a statement of operations, a statement of changes in
financial position, and related footnotes. Such financial state-
ments shall have been examined by the state auditor or a firm of
independent certified public accountants in accordance with gener-
ally accepted auditing standards and shall be provided within
ninety (90) days of the last day of the lottery's fiscal year;
(c) Report to the governor and the legislature any matters which
require immediate changes in the laws of this state in order to
prevent abuses and evasions of this act or the rules and regula-
tions of the lottery or to rectify undesirable conditions in con-
nection with administration or operation of the lottery;
(d) Carry on a continuous study and investigation of the lottery
to:
(i) Identify any defects in the provisions of this chapter
or in the rules and regulations of the commission leading to
an abuse in the administration or operation of the lottery or
an evasion of this act or the rules and regulations of the
lottery;
(ii) Make recommendations for changes in this chapter or the
rules and regulations of the lottery to prevent abuses or
evasions or to improve the efficiency of the lottery;
(iii) Ensure that the provisions of this chapter and the
rules and regulations of the lottery are administered and
formulated to serve the purposes of this chapter;
(iv) Prevent the use of the lottery, the provisions of this
chapter, or the rules and regulations of the lottery from
fostering professional gambling or crime;
(e) Make a continuous study and investigation of:
(i) The operation and administration of similar laws and
lotteries in other states and countries;
(ii) The available information on the subject of lotteries
and related subjects;
(1ii) Any federal laws which may affect the operation of the
lottery; and
(iv) The reaction of citizens of this state to existing and
potential features of the lottery with a view to recommending
or effecting changes that will tend to serve the purposes of
this chapter.
(5) The director shall provide for secure lottery facilities and
lottery systems, including data processing facilities and systems.
(6) The director shall be responsible for monitoring class III
gaming on Indian reservations as may be required by compacts entered
into by the state in accordance with state statutory law and pursuant

to the Indian Gaming Regulatory Act, 25 U.S.C. section 2701 et seq.
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and 18 U.S.C. sections 1166-1168.
(7) The director shall perform all other acts necessar- to carry
out the purposes and provisions of this chapter.

Approved March 29, 1993.

CHAPTER 250
(S.B. No. 1019, As Amended)

AN ACT

RELATING TO THE OPERATION OF BOATS; AMENDING CHAPTER 70, TITLE 67,
IDAHO CODE, BY THE ADDITION OF A NEW SECTION 67-7037, IDAHO CODE,
TO PROVIDE WHEN A VESSEL OPERATOR HAS GIVEN HIS CONSENT TO AN EVI-
DENTIARY TEST FOR CONCENTRATION OF ALCOHOL, DRUGS OR OTHER INTOXI-~
CATING SUBSTANCES, TO REQUIRE A PEACE OFFICER TO HAVE LEGAL CAUSE
TO REQUEST SUCH A TEST, AND TO PROVIDE A CIVIL PENALTY FOR REFUSAL
TO SUBMIT TO A TEST; AND DECLARING AN EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 70, Title 67, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 67-7037, Idaho Code, and to read as
follows:

67-7037. TEST OF OPERATOR FOR ALCOHOL CONCENTRATION, PRESENCE OF
DRUGS OR OTHER INTOXICATING SUBSTANCES. (1) Any person who operates or
is in actual physical control of a vessel on the waters of the state
of Idaho shall be deemed to have given his consent to evidentiary
testing for concentration of alcohol, as defined in section 67-7034,
Idaho Code, and to have given his consent to evidentiary testing for
the presence of drugs or other intoxicating substances, provided that
such testing is administered at the request of a peace officer having
reasonable grounds to believe that person has been operating or in
actual ‘physical control of a vessel in violation of the provisions of
section 67-7034, Idaho Code, or section 67-7035, Idaho Code.

(2) Such person shall not have the right to consult with an
attorney before submitting to such evidentiary testing.

(3) At the time evidentiary testing for concentration of alcohol,
or for the presence of drugs or other intoxicating substances is
requested, the person shall be informed that if he refuses to submit
to or if he fails to complete evidentiary testing:

(a) He is subject to a civil penalty of two hundred dollars

($200) for refusing to take the test;

(b) He has the right to request a hearing within seven (7) days

to show cause why he refused to submit to, or complete evidentiary

testing}

(c) If he does not request a hearing or does not prevail at the

hearing, the court shall sustain the civil penalty; and

(d) After submitting to the evidentiary ctesting he may, when

practicable, at his own expense, have additional tests made by a
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person of his own choosing.

(4) After submitting to evidentiary testing at the request of the
peace officer, he may, when practicable, at his own expense, have
additional tests made by a person of his own choosing. The failure or
inability to obtain an additional test or tests by a person shall not
preclude the admission of results of evidentiary testing for alcohol
concentration or for the presence of drugs or other intoxicating sub-
stances taken at the direction of the peace officer unless the addi-
tional test was denied by the peace officer.

(5) 1If the operator refuses to submit to or complete evidentiary
testing after the information has been given in accordance with sub-
section (3) of this section:

(a) A written request may be made, by the operator, within seven
(7) calendar days of receipt of the complaint and summons, for a
hearing before the court. If requested, the hearing must be held
within thirty (30) days of the arrest unless this period is, for
good cause shown, extended by the court for one (1) additional
thirty (30) day period. The hearing shall be limited to the ques—
tion of why the defendant did not submit to, or complete eviden-—
tiary testing, and the burden of proof shall be upon the defend-
ant. The court shall sustain a two hundred dollar (8200) civil
penalty immediately unless it finds that the peace officer did not
have legal cause to stop and request the operator to take the test
or that the request violated the operator's civil rights;

(b) If a hearing is not requested by written notice to the court

concerned within seven (7) calendar days, upon receipt of a sworn

statement by the peace officer of the circumstances of the
refusal, the court shall sustain a two hundred dollar ($200) civil
penalty.

(6) A sustained civil penalty under this section shall be a civil
penalty separate and apart from any other penalty imposed for a viola-
tion of other Idaho vessel statutes or for a conviction of an offense
pursuant to this chapter, and may be appealed to the district court.

(7) Notwithstanding any other provision of law to the contrary,
the civil penalty imposed under the provisions of this section must be
paid, as ordered by the court, to the county justice fund or the
county current expense fund where the incident occurred.

(8) If a person does not pay the civil penalty imposed as pro-
vided in this section within thirty (30) days of the time the penalty
was imposed, the prosecuting authority representing the political sub-
division where the incident occurred may petition the court in the
jurisdiction where the incident occurred to file the order imposing
the civil penalty as an order of the court. Once entered, the order
may be enforced in the same manner as a final judgment of the court.
In addition to the penalty, attorney's fees, costs, and interest may
be assessed against any person who fails to pay the civil penalty.

(9) A peace officer is empowered to order evidentiary testing as
provided in section 18-8002(6), Idaho Code.

(10) Any written notice required by this section shall be effec-
tive upon mailing.

(11) For the purposes of this section "evidentiary testing" shall
mean a procedure or test or series of procedures or tests, including
the additional test authorized in subsection (12) of this section,
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utilized to determine the concentration of alcohol or the presence of
drugs or other intoxicating substances in a person.

(12) A person who submits to a breath test for alcohol concentra-
tion, as defined in subsection (5) of section 67-7034, Idaho Code, may
also be requested to submit to a second evidentiary test of blood or
urine for the purpose of determining the presence of drugs or other
intoxicating substances if the peace officer has reasonable cause to
believe that a person was operating under the influence of any drug or
intoxicating substance or the combined influence of alcohol and any
drug or intoxicating substance. The peace officer shall state in his
report the facts upon which that belief is based.

SECTION 2. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.

Approved March 29, 1993.

CHAPTER 251
(s.B. No. 1037)

AN ACT
RELATING TO THE PUBLIC EMPLOYEE RETIREMENT SYSTEM AND DISABILITY
RETIREMENT; AMENDING SECTION 59-1352, IDAHO CODE, TO CLARIFY THAT
AN ACTIVE MEMBER 1S ELIGIBLE FOR DISABILITY RETIREMENT IF THE MEM-
BER BECOMES DISABLED AFTER AT LEAST TEN YEARS OF CREDITED SERVICEj;
AMENDING SECTION 59-1353, IDAHO CODE, TO CLARIFY HOW DISABILITY
RETIREMENT ALLOWANCES ARE TO BE COMPUTED, TO CLARIFY THAT LUMP SUM
WORKER'S COMPENSATION PAYMENTS MADE IN LIEU OF PERIODIC INCOME
PAYMENTS SHALL BE CONVERTED TO EQUAL PERIODIC PAYMENTS OF THE SAME
NUMBER OF MONTHS FOR WHICH THE WORKER'S COMPENSATION PAYMENT IS
AWARDED; AND AMENDING SECTION 59-1354, IDAHO CODE, TO CLARIFY THE
TIME AT WHICH A DISABILITY RETIREMENT ALLOWANCE SHALL CEASE, TO
CLARIFY THE TIME AT WHICH AN EARLY OR SERVICE RETIREMENT SHALL
BECOME PAYABLE AFTER THE DISABILITY ALLOWANCE CEASES, TO CLARIFY
THE MEMBER'S STATUS ONCE A DISABILITY RETIREMENT ALLOWANCE CEASES,

AND TO MAKE TECHNICAL CORRECTIONS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 59-1352, Idaho Code, be, and the same 1is
hereby amended to read as follows:

59-1352. ELIGIBILITY FOR DISABILITY RETIREMENT. An active member
who-ts-not-ettgrbte-for-service-rettrement is eligible for disability
retirement if the member becomes disabled after at least ten (10)
years of credited service including six (6) months of membership ser-
vice.

SECTION 2. That Section 59-1353, Idaho Code, be, and the same is
hereby amended to read as follows:
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59-1353. COMPUTATION OF DISABILITY RETIREMENT ALLOWANCES. (1) The
base disability retirement allowance of any member shall be equal to
an initial service retirement allowance, as defined in section
59-1342, Idaho Code, based upon the years of service which would have
been credited to the member had the member continued in eligible
employment until service retirement eligibility age, as defined in
section 59-1341, Idaho Code. Provided, however, that the total years
of credited service shall not exceed the greater of:

(a) Thirty (30) years; or

(b) The member's accrued membership and prior service.

(2) The annual amount of intttat disability retirement allowance
of-any-member shall equal the excess, if any, of (a) over (b), as-foi-
tows where:

(a) an--tnittat--serviece Is the base disability retirement
allowancej-—based-upon-the-sum-of-his-accrued-credtted-service-and
such-disabted-service-as-wontd-accrue-tf-he-were--to--rematn--dis-
abted--untti-—he-woutd-have-been-etigibte-for-a-service-retirement
attowance-as-an-active-member-and-federat-soctat-security-disabii-
tty-benefrts;-tf-any;-without-any-reduction-for-workerts-compensa-
tton provided in subsection (1) of this sectionj; and

(b) the-annuat-amount-payabte Is the sum of:

(i) Any payment or portion of a payment under the provi-
sions of any workers' compensation law for income benefits
because of the same disability ptus--the-—actuat--amount
received-from, which payment is not being offset by federal
social security disability benefitsj and

(ii) The service retirement allowance payable under the pro-—
visions of section 59-1342, Idaho Code, where the member is
the older of either age sixty-two (62) or the respective ser—
vice retirement eligibility age provided in section 59-1341,
Idaho Code.

(23) If a single payment is made under the provisions of any
workers' compensation law and such single payment is in lieu of peri-
odic income payments, such-singte-payment-shatit-be-considered-as-its
annuat-equivatent for the purposes of this section such single payment
shall be converted, pursuant to regulations adopted by the board, to
equal periodic payments of the same number of months for which the
worker's compensation payment is awarded.

(4) Each adjustment in the payment of a disability retirement
allowance due to a change in the amount payable under the provisions
of any workers' compensation law shall take effect on the first of the
month cotnctding-with-or-next following the effective-date-of month in
which such change is effective.

SECTION 3. That Section 59-1354, Idaho Code, be, and the same 1is
hereby amended to read as follows:

59-1354. TIME FOR PAYMENT OF DISABILITY RETIREMENT ALLOWANCE. (1)
A disability retirement allowance shall become payable to a member on
the first of the montn next following the later of:

(a) ¢The day salary, sick leave or other temporary compensation

benefits terminate under any plan paid for in whole or in part by

the employer of the member; or
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(b) ¢The day five (5) months after the member becomes eligible

for disability retirement.

(2) The disability retirement allowance shall be paid monthly
thereafter to, but not including, the first of the month next follow-
ing the earliest of the date:

(a) the-day-eOf the retired member's death; or

(b) the--day That the retired member wounid-be-etigibte-for elects

to receive an early or service retirementj-were-he-stiii-an-active

member4-or allowance;

(c) the-day That the retired member ceases to be disabled; or

(d) That the member waives, in writing, the member's disability

allowance.

(3) When a disability retirement allowance ceases pursuant to €b?
of subsection (2)(b) of this section, the retired-member-shati-there-
upon—become-eitgrbie-for-servrce-—retrrement-—-hts early or service
retirement allowance to-commence shall become payable on the first of
the month following the date of the last payment of the disability
retirement allowance.

(4) When Effective the date a disability retirement allowance
ceases pursuant to €e)-of subsections (2)(c) and (d) of this section,
the retired member's status shall thereupon-resume-the-status-of-an
active-members-Shouid-he-not-become-an-emptoyee be inactive unless the
member again becomes an employee or elects to-receive-an either early
or_service retirement attowance-within-sixty-€60)-days-thereafter;-hts
status--shati--be-considered-to-be-an-inactive-member-for-the-purposes
of-this-chapter-as-of-the-date--hts--disabittty--retirement--attowance
ceases.

Approved March 29, 1993.

CHAPTER 252
(S.B. No. 1044)

AN ACT
RELATING TO INTERSTATE RECIPROCAL AGREEMENTS; AMENDING CHAPTER 70,
TITLE 67, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 67-7050,
IDAHO CODE, TO PROVIDE FOR LAW ENFORCEMENT CAPABILITIES ON BOUND-
ARY WATERS OF THE STATE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 70, Title 67, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 67-7050, Idaho Code, and to read as
follows:

67-7050. RECIPROCAL AGREEMENTS. (1) The department is authorized
to enter into bilateral, reciprocal agreements with other jurisdic-
tions to provide mutual assistance in the disposition of vessel
offenses committed by residents of one (1) jurisdiction while in the
other jurisdiction.
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(2) The vessel offense reciprocal agreements entered into on
behalf of this state with all other states legally joining therein
shall be in a form substantially as follows:

ARTICLE I -- FINDINGS AND DECLARATION OF POLICY

(1) The party states find that:

(a) The safety of their waters is materially affected by the

degree of compliance with state laws and local ordinances relating

to the operation of vessels.

(b) Violation of such laws or ordinances is evidence that the

violator engages in conduct which is likely to endanger the safety

of persons and property.

(2) It is the policy of each of the party states to promote com-
pliance with the laws, ordinances and administrative rules and regula-
tions relating to the operation of vessels by their operators in each
of the jurisdictions where such operators operate vessels.

ARTICLE II -- DEFINITION

"State" means a state of the United States and the District of
Columbia.

ARTICLE III -- CONCURRENT JURISDICTION

(1) If conduct is prohibited by two (2) adjoining party states,
courts and law enforcement officers in either state who have jurisdic-
tion over vessel offenses committed where waters form a common inter-
state boundary have concurrent jurisdiction to arrest, prosecute and
try offenders for the prohibited conduct committed anywhere on the
boundary water between the two (2) states.

(2) These reciprocal agreements will not authorize:

(a) Prosecution of any person for conduct that is unlawful in the

state where it was committed, but lawful in the other party state.

(b) A prohibited conduct by the party state.

ARTICLE IV -- CONSTRUCTION AND SEVERABILITY

These reciprocal agreements shall be liberally construed so as to
etfectuate the purposes thereof. The provisions of these reciprocal
agreements shall be severable and if any phrase, clause, sentence or
provision of these reciprocal agreements is declared to be contrary to
the constitution of any party state or of the United States or the
applicability thereof to any government, agency, person or circum-—
stance is held invalid, the validity of the remainder of these recip-
rocal agreements and the applicability thereof to any government,
agency, person or circumstance shall not be affected thereby. If the
reciprocal agreements shall be held contrary to the constitution of
any state party thereto, the reciprocal agreements shall remain 1in
full force and effect as to the remaining states and in full force and
effect as to the state affected as to all severable matters.

Approved March 29, 1993.

CHAPTER 253
(S.B. No. 1045)

AN ACT
RELATING TO PROBATE OF WILLS AND ADMINISTRATION; AMENDING SECTION
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15-3-1201, IDAHO CODE, TO INCREASE THE MAXIMUM VALUE OF AN ESTATE
WHERE COLLECTION OF PERSONAL PROPERTY MAY BE DONE BY AFFIDAVIT.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 15-3-1201, Idaho Code, be, and the same
is hereby amended to read as follows:

15-3-1201. COLLECTION OF PERSONAL PROPERTY BY AFFIDAVIT. (a)
Thirty (30) days after the death of a decedent, any person indebted to
the decedent or having possession of tangible personal property or an
instrument evidencing a debt, obligation, stock or chose 1in action
belonging to the decedent shall make payment of the indebtedness or
deliver the tangible personal property or an instrument evidencing a
debt, obligation, stock or chose in action to a person claiming to be
the successor of the decedent upon being presented an affidavit made
by or on behalf of the successor stating that:

(1) the value of the entire estate, wherever located, less liens

and encumbrances, does not exceed five ten thousand dollars

($510,000);

(2) thirty (30) days have elapsed since the death of the dece-

dent}

(3) no application or petition for the appointment of a personal

representative is pending or has been granted in any jurisdictionj

and

(4) the claiming successor is entitled to payment or delivery of

the property.

(b) A transfer agent of any security shall change the registered
ownership on the books of a corporation from the decedent to the suc-
cessor or successors upon the presentation of an affidavit as provided
in subsection (a) of this section.

Approved March 29, 1993.

CHAPTER 254
(S.B. No. 1053)

AN ACT
RELATING TO UNLAWFUL DISCHARGE OF A FIREARM; AMENDING CHAPTER 33,
TITLE 18, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 18-3317,
IDAHO CODE, TO PROVIDE FELONY CRIMINAL PENALTIES FOR UNLAWFUL DIS-
CHARGE OF A FIREARM AT A DWELLING HOUSE, OCCUPIED BUILDING, OCCU-
PIED MOTOR VEHICLE, INHABITED MOBILE HOME, INHABITED TRAVEL
TRAILER OR INHABITED CAMPER; AND DECLARING AN EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 33, Title 18, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 18-3317, Idaho Code, and to read as
follows:
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18-3317. UNLAWFUL DISCHARGE OF A FIREARM AT A DWELLING HOUSE,
OCCUPIED BUILDING, VEHICLE OR MOBILE HOME. It shall be wunlawful for
any person to intentionally and unlawfully discharge a firearm at an
inhabited dwelling house, occupied building, occupied motor vehicle,
inhabited mobile home, inhabited travel trailer, or inhabited camper.
Any person violating the provisions of this section shall be guilty of
a felony.

As used in this section, "inhabited" means currently being used
for dwelling purposes, whether occupied or not.

SECTION 2. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.

Approved March 29, 1993.

CHAPTER 255
(S.B. No. 1054)

AN ACT
RELATING TO THE APPROPRIATION OF WATER IN THE STATE OF IDAHO; AMENDING
CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION
42-202A, IDAHO CODE, TO PROVIDE FOR THE TEMPORARY APPROVAL OF
APPROPRIATIONS OF WATER BY THE DIRECTOR OF THE DEPARTMENT OF WATER
RESOURCES; PROVIDING AN EXCEPTION FOR FIRE FIGHTING; AND DECLARING
AN EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 2, Title 42, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 42-202A, Idaho Code, and to read as
follows:

42-202A. TEMPORARY APPROVAL -- APPLICATION -- CRITERIA -- EXCEP-
TIONS. (1) Any person, association or corporation hereafter intending
to use the waters of any natural streams, springs or seepage waters,
lakes or ground water, or other public waters in the state of Idaho,
for a minor use of short duration may make application to the depart-
ment of water resources for temporary approval.

(2) Application for temporary approval shall be upon forms pro-
vided by the department of water resources and shall be accompanied by
a fifty dollar ($50.00) fee.

(3) The 'director of the department of water resources is not
required to publish notice of the application pursuant to the provi-
sions of section 42-203A, Idaho Code, and is not required to make
findings as provided in section 42-203A or 42-203C, Idaho Code. The
director may, however, give notice of an application as he determines
appropriate and may grant a temporary approval upon completion of the
application form, payment of the filing fee, a determination by the
director that the temporary approval can be properly administered, a
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determination that other sources of water are not available, a deter-
mination that approval is in the public interest and a determination
that the temporary approval will not injure public values associated
with the water source or any other water right. If the temporary
approval 1is within a water district, the director shall seek and con-
sider the recommendations of the watermaster before granting a tempo-
rary approval. The director may issue a temporary approval with the
conditions determined by the director to be necessary to protect other
water rights and the public interest.

(4) The recipient of any temporary approval issued pursuant to
the provisions of this act shall assume all risk that the diversion
and use of the water may injure other water rights, or otherwise not
comply with the criteria described in section 42-203A(5), Idaho Code.
Any applicant for a temporary approval who is aggrieved by a denial of
the director of a temporary approval pursuant to this act may file an
application to appropriate water as provided in section 42-202, Idaho
Code.

(5) A temporary approval shall only be granted for a use not
intended to become an established water right and for a use which will
not exceed a total diverted volume of five (5) acre feet for the dura-
tion of the approval, which shall not exceed one (1) year. Approvals
isgsued under the provisions of this section constitute a waiver of the
mandatory permit requirements of section 42-201(2), Idaho Code, and do
not create a continuing right to use water. Temporary approvals shall
not be issued as an interim water supply for a use which requires a
continuing water supply.

(6) The provisions of this section do not require a temporary
approval before diverting and using water to extinguish or prevent the
spread of an existing wildfire on private or public lands, facilities
or equipment, including the use of water by personnel engaged in
fighting an existing wildfire.

SECTION 2. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.

Approved March 29, 1993.

CHAPTER 256
(S.B. No. 1079, As Amended)

AN ACT
RELATING TO CEMETERIES; AMENDING SECTION 27-116, IDAHO CODE, TO AUTHO-
RIZE CEMETERY MAINTENANCE DISTRICTS TO ACQUIRE CEMETERIES FROM
COUNTIES AND TO DELETE AN ARCHAIC TERM; AMENDING SECTION 31-808,
IDAHO CODE, TO AUTHORIZE COUNTIES TO DISPOSE OF REAL PROPERTY TO
CEMETERY MAINTENANCE DISTRICTS AND TO CORRECT A TYPOGRAPHICAL
ERROR; AND DECLARING AN EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:
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SECTION 1. That Section 27-116, Idaho Code, be, and the same is
hereby amended to read as follows:

27-116. CORPORATE POWERS. Each cemetery maintenance district has
power:

1. To sue and be sued.

2. To acquire, hold, use, manage, occupy, possess, lease,
exchange, sell and convey lands, make such contracts, and acquire,
hold, use, manage, occupy, possess, lease, exchange, sell and convey
such personal property as may be necessary or convenient for the pur-
poses of this chapter.

3. To levy and apply such taxes for purposes under its exclusive
jurisdiction as are authorized by law.

4, To acquire from a city or vittage county, by gift or purchase,
a maontetpat cemetery and endowment, or other, funds pertaining thereto
and to hold, use, manage, occupy, possess, lease, exchange, sell, con-
vey, operate, maintain, improve and beautify such cemetery for the
burying of the dead.

SECTION 2. That Section 31-808, Idaho Code, be, and the same is
hereby amended to read as follows:

31-808. SALE OF COUNTY PROPERTY -- PROCEDURE -- PROPERTY ACQUIRED
THROUGH TAX DEED ~- SALES TO UNITED STATES -- SALES TO SCHOOL DIS-
TRICTS OR COMMUNITY COLLEGE DISTRICTS. To sell or offer for sale at
public auction, after ten (10) days' previous notice given by publica-
tion in a newspaper of the county any property, real or personal,
belonging to the county, not necessary for its use, except that such
personal property not exceeding one hundred dollars ($100) in wvalue
may be sold at private sale without advertisement and such sale of
real property may be made by the board of county commissioners, either
for cash or upon such terms as the board of county commissioners may
determine, and the same must be sold to the highest bidder. The board
of county commissioners may reserve the right to reject all bids. The
notice required to be published in a newspaper by the foregoing sen-
tence shall, in the case of a sale of realty contain an accurate
description of the realty by legal description and, if the realty be
located within a city, description by street address, and if the
realty be located outside the limits of a city then such notice shall
state the distance and direction of the location of such realty from
the nearest city. The proceeds from such sales shall be paid into the
county treasury for the use of the county, unless such property has
been acquired by tax deed, in which event the proceeds from such sale,
after deducting the advertising and selling costs which shall be reim-
bursed to the county, shall be prorated to the taxing districts in
which the property is situated in proportion of each tax for the year
of delinquency upon which the tax deed was issued to the county,
except that any special assessment listed on the tax roll on that
property shall be paid in full for the year of the tax deed and the
subsequent two (2) years before the moneys are prorated. If such prop-
erty is sold on terms the board of county commissioners may contract
for the sale of the same for a period of years not exceeding ten (10)
years, with an annual rate of interest on all deferred payments not to
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exceed the rate of interest specified in section 28-22-104(1), Idaho
Code. The title to all property sold on contract shall be retained in
the name of the county until full payment has been made by the pur-
chaser. Any property sold by the board of county commissioners under
the provisions of this section, either for cash or on contract, shall
be assessed by the county assessor in the same manner and upon the
same basis of valuation as though the purchaser held the record title
to the property so sold. The board of county commissioners shall have
authority to cancel any contract of sale if the purchaser shall fail
to comply with any of the terms of such contract, and retain all pay-
ments paid thereon. The board of county commissioners may by agreement
with the purchaser modify or extend any of the terms of any contracts
of sale, but the total period of years shall not exceed ten (10)
years. Any such sale made by the board of county commissioners of
property acquired through tax deed shall, subject to the provisions of
this section, vest in the purchaser all of the right, title and inter-
est of the county in the property so sold, including all delinquent
taxes which have become a lien on the property since the date of the
tax sale certificate upon which any tax deed has been issued, with the
exception of any liens for special assessments which are unsatisfied
as to present and future principal and interest payments, and any pen-
alties which are due, and such board shall have discretionary author-
ity to reject or accept any bid which may be made for a less amount
than the total amount of all delinquent taxes, penalties, and interest
which may have accrued against any property so offered for sale,
including the amount specified in the tax deed to the county. It shall
be the duty of the board of county commissioners in advertising any
property for sale, under this act, which has been acquired by tax deed
to insert either before or after each description of real estate
offered for sale the name of the taxpayer as it appears in the delin-
quent tax certificate upon which the tax deed held by the county was
issued. Whenever a sale or transfer of any real estate acquired by tax
deed has been under the provisions of this section, the bidder for any
such real estate, whether bidding for himself or for another, must
include or add to such bid the additional sum as currently provided in
section 31-3205, Idaho Code, which sum shall be a fee for recording
the deed conveying such real estate to the purchaser. No deed for any
such real estate sold under the provisions of this section shall be
delivered to a purchaser or his representative until such deed has
been recorded in the county making the sale.

Provided, that any title to real property heretofore and/or here-
after acquired by any county under a tax deed, which in the judgment
of the board of county commissioners is suitable for the production of
trees and/or as a watershed, may be granted and conveyed by deed, to
the United States of America by the county tax collector upon the
order of the board of county commissioners. The said board of county
commissioners shall appraise and determine the value of such real
property immediately prior to the execution of the deed conveying the
same to the United States of America. And the board of county commis-
sioners shall accept from the United States of America for and on
behalf of the county, as full compensation for each tract and parcel
of such real property conveyed, title to stumpage having an approxi-
mate value equal to the appraised value of the real property described
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in the deed or conveyance. All stumpage acquired by the county under
the provisions of this paragraph shall be sold by the board of county
commissioners for a price which shall not be less than its approximate
value at the time it was received by the county from the United States
of America, and the proceeds of such sale of such stumpage shall be
deposited in the county treasury for the use of the county. The execu-
tion by the county tax collector of the deed of conveyance to the
United States of America conveying any tract or parcel of such real
property shall operate to discharge and cancel all levies and/or liens
for taxes made or created for the benefit of the state, county, school
district or any taxing unit or district, and to cancel all titles or
claims of title, including claims for redemption, to such real prop-
erty, asserted or existing at the time of such execution. No public
notice of the intention to convey title to any of the real property
defined by this paragraph shall be necessary.

Provided further, that the board of county commissioners may, in
their discretion, whenever they shall determine it is desirable and
for the general welfare and benefit of the people of the county, grant
and convey by deed to the United States of America or any agency
thereof title in fee simple, or any other interest in and to any real
estate owned by the county, whether acquired by tax deed or otherwise,
which may be required by the United States or such agency for electric
transmission or distribution lines or facilities connected therewith.
Before making any such conveyance, the board of county commissioners
shall enter a resolution declaring the intention of such board to make
a conveyance of real property under authority of this act, and shall
cause notice thereof to be published in at least two (2) weekly issues
of the official newspaper of said county before final action shall be
taken, specifying the time and place where objections to such action
may be filed and the time when such objections will be considered,
provided, that if no newspaper ' is published in said county, such
notice may be given by posting such notice in three (3) public places
in the county, one (1) of which shall be at the county courthouse, in
the place provided for posting similar notices, for a period of at
least ten (10) days immediately preceding the time fixed for hearing
of objections. If no objections are filed or objections are overruled,
the board may then convey the real property proposed in said resolu-
tion to be conveyed, as herein authorized: such conveyance may be for
such consideration as may be determined by said board.

Provided further, that when any city desires to acquire lands, for
the purpose of constructing and maintaining an aviation field, air-
port, hangars and other air navigation facilities thereon, as provided
in chapter 4, title 21, Idaho Code, and the title to all or any por-
tion of the lands so desired for such purpose not exceeding in area
one thousand two hundred and eighty (1,280) acres, is vested in any
county under tax deed, said land so owned by the county, may be sold
and conveyed to any such city for such purposes by the county owning
the same at a price to be fixed by resolution of the board of county
commissioners. No public notice of the intention of the county to sell
and convey title to any city for such purposes shall be necessary.

Provided further, that the board of county commissioners may, in
their discretion, without previous notice by advertisement or other-
wise, grant to the state of Idaho, with or without compensation, for
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state highway purposes; or may convey, with or without consideration,
to any community college district, organized within the county under
the provisions of sections 33-2101--33-2118, Idaho Code, or with or
without consideration to any local historical society which is incor-
porated as an Idaho nonprofit corporation which operates primarily in
the county or maintains a museum in the county, any real property
owned by the county, not necessary for the use of the county, whether
acquired by tax deed or otherwise.

Provided further, that the board of county commissioners may, in
their discretion and without previous notice by advertisement or
otherwise, grant, with or without compensation, to any school district
located partially or wholly within the county and created, existing or
established pursuant to chapter 3, of title 33, Idaho Code, any real
property, or interest in real property, owned by the county but not
necessary for the use of the county, whether acquired by tax deed or
otherwise.

Provided further, that the board of county commissioners may, sub-
ject to notice as required for the sale or other conveyance of prop-
erty for electric transmission or distribution lines or facilities to
the United States of America or any agency thereof, as provided in
this section, grant, with or without compensation, to any cemetery
maintenance district located partially or wholly within the county and
created, existing or established pursuant to chapter 1, title 27,
Idaho Code, any real property, owned by the county but not necessary
for the use of the county, whether acquired by tax deed or otherwise.

The execution and delivery by the county of the deed conveying
such property, right-of-way, or other interest in such property to the
United States of America or any agency thereof, the state, city,
school district, cemetery maintenance district or community college
district or local historical society for such purposes, which shall be
specified in the deed, shall operate to discharge and cancel all
levies, liens and taxes made or created for the benefit of the state,
county, school district and all other taxing units and to cancel all
titles or claims of title including claims of redemption to such real
property asserted or existing at the time of such conveyance, provided
however, that notwithstanding the aforesaid, if any such conveyances
are made and the property conveyed is subject to a lien for one or
more unsatisfied special assessments the lien of any such unsatisfied
special assessment shall continue until such special assessment shall
have been paid in full. At no time shall a lien for a special assess-
ment be extinguished prior to such special assessment having been paid
in full.

Any real property conveyed to any local historical society by the
county shall revert to the county when the property is no longer uti-
lized for the purposes for which it was conveyed.

Except for property acquired by tax deed, should the county be
unable to sell at a public auction any real or personal property
belonging to the county, not necessary for its use, at the fixed mini-
mum price, it may then sell said real or personal property, without
further notice, by public or private sale upon such terms and condi-
tions as it deems necessary to sell said property at the fixed minimum
price.

A highway district or single county-wide highway district shall




886 IDAHO SESSION LAWS C. 257 '93

follow the provisions of this section when selling real or personal
property belonging to it, but not necessary for its use. The proceeds
from such sale shall be paid to the highway district or single county-
wide district for its use.

SECTION 3. An emergency existing therefor, which emergency 1is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.

Approved March 29, 1993.

CHAPTER 257
(S.B. No. 1091)

AN ACT
RELATING TO OUTFITTERS AND GUIDES LICENSING BOARD; AMENDING SECTION
36-2106, IDAHO CODE, TO PROVIDE THE RATE OF COMPENSATION OF MEM-
BERS OF THE BOARD.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 36-2106, Idaho Code, be, and the same 1is
hereby amended to read as follows:

36-2106. APPOINTMENT AND QUALIFICATION OF MEMBERS -~ ORGANIZATION
OF BOARD. One (1) member shall be a member of the Idaho fish and game
commission, or a person selected by that body. Each appointment made
by the fish and game commission shall be for a term of three (3)
years. One (1) member shall be selected from the public. Three (3)
members of the board shall be qualified and licensed outfitters and
guides who have not had less than five (5) years' experience in the
business of ‘outfitting and guiding in the state of Idaho. Each
appointment shall be for the term of three (3) years and each board
member shall hold office for| a term of three (3) years. Upon the
death, resignation or removal of any but the member representing the
fish and game commission the governor shall appoint a member to fill
out the unexpired term as provided in this section. Immediately upon
one (1) of the positions held by an outfitter or guide, either through
expiration of term, death, resignation or removal, the Idaho outfit-
ters and guides association shall submit to the governor the names of
two (2) qualified persons for each such vacancy created and the
appointment to fill such vacancy shall be made by the governor from
the names submitted within thirty (30) days after the receipt by the
governor of the names submitted. All appointments to the board made
after July 1, 1986, shall be subject to the advice and consent of the
senate. Appointments to fill any vacancy other than that created by
the expiration of a term shall be made for the unexpired term. A
majority of said board shall constitute a quorum. The board shall meet
at least four (4) times a year, and at least two (2) meetings shall be
held in Boise, Idaho. Each member of the board shall be compensated as
provided by section 59-509(gh), Idaho Code. The member representing
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the fish and game commission shall be paid by the fish and game com-
mission.

Approved March 29, 1993.

CHAPTER 258
(s.B. No. 1092)

AN ACT
RELATING TO FLOOD CONTROL DISTRICTS; AMENDING SECTION 42-3115, IDAHO
CODE, TO INCREASE THE AMOUNT OF A CONTRACT BEFORE THE BOARD MUST
ADVERTISE FOR SEALED COMPETITIVE BIDS; AND AMENDING SECTION
42-3116, IDAHO CODE, TO INCREASE THE AMOUNT OF A PROJECT BEFORE
ADVERTISEMENT FOR SEALED COMPETITIVE BIDS IS REQUIRED.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-3115, Idaho Code, be, and the same is
hereby amended to read as follows:

42-3115. COMMISSIONERS -- POWERS AND DUTIES. The board of commis-
sioners of flood control districts shall have the following powers and
duties:

l. To annually fix and determine, the amount of money required to
be raised by taxation to supply funds for costs of construction, costs
of operation and maintenance of the work and equipment of the dis-
trict, and to levy and cause to be collected assessments on real prop-—
erty within the district in an amount not to exceed three (3) mills
for each dollar of assessed valuation, provided however that a higher
levy may be approved and ratified by the qualified voters at an elec-
tion to be held for that purpose in the same manner as provided for
the approval and ratification of contracts, in section 42-3117, Idaho
Code, and said levy shall be certified by the board to the board of
county commissioners of the county, or counties, in which said dis-
trict is located, with directions that at the time and in the manner
required by law for levying taxes for county purposes, such board, or
boards, of county commissioners shall levy such tax upon the assessed
valuation of the real property within the boundaries of the district.
Such certification of levies shall be prepared and forwarded by the
board of the flood control district to the board, or boards, of county
commissioners on or before September 1 of each year.

Such 1levies shall be levied and collected in the manner provided
by law, and the moneys collected shall be turned over to the treasurer
or treasurers, of the county, or counties, in which said district is
located.

Said moneys shall be public funds and subject to the provisions of
the public depository laws of the state.

2. To employ such personnel as may be necessary to carry out the
purposes and objects of this act, with the full power to bind said
district for the compensation of such personnel.

3. To sue and be sued in the name of the district; to have a
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seal, which seal shall be judicially noticed; to have perpetual suc-—
cession unless terminated as hereinafter provided; to make and execute
contracts and other instruments necessary or convenient to the exer-
cise of its power and to promulgate, amend and repeal rules and regu-
lations not consistent with the provisions of this act.

4. To manage and conduct the business and affairs of the dis-
trict, both within and without the district.

5. To construct, operate and maintain structural works of
improvement for the prevention of floodwater and sediment damages, and
the conservation, development, utilization, and disposal of water,
whether within or without the boundaries of the district, and to enter
into contract for the purposes set forth above, provided however, that
the board shall not enter into contracts that necessitate an expendi-
ture in excess of £ive fifteen thousand dollars ($15,000), without
first advertising for sealed competitive bids as herein provided. How-
ever, where it is determined by order of the board that there 1is an
existing emergency, or where it is determined that the district is in
a flood fight resulting from unanticipated conditions, the requirement
for sealed competitive bids shall not apply.

6. To prescribe the duties of officers, agents and employees as
may be required.

7. To establish the fiscal year of the district and to keep
records of all business transactions of the district.

8. To prepare a statement of the financial condition of the dis-
trict at the end of each fiscal year, in a form to be prescribed by
the director or by the legislative auditor, and publish in at least
one (1) 1issue of some newspaper published, or in general circulation
in, the county, or counties, in which such district is located and to
file a certified copy of such financial report with the director and
the legislative auditor on or before February 2 of each year.

9. To have an audit, by an independent public accounting firm, of
the financial affairs of the district. The audit shall be made at
intervals of not more than two (2) years for districts having an
annual expense of more than three thousand dollars ($3,000) and shall
be made at intervals of not more than three (3) years for districts
having an annual expense of three thousand dollars ($3,000) or less. A
certified copy of said audit shall be filed with the director and with
the legislative auditor on or before February 2 following the audit.

10. To obtain options upon and acquire by purchase, exchange,
lease, gift, grant, bequest, devise, or otherwise, any property, real
or personal, and improve any properties acquired; to receive income
from such properties and to expend such income in carrying out the
purposes and provisions of this act; to lease any of its property or
interest therein in furtherance of the purposes and provisions of this
act, provided that no contract or agreement for the acquisition, pur-
chase or repair of personal property involving expenditure in excess
of one thousand dollars ($1,000), shall be entered into without first
advertising for sealed competitive bids as herein provided.

11. To have the power of eminent domain for the use of the dis-
trict in the construction, operation, maintenance and upkeep of its
structures, waterways, dikes, dams, basins, or any other use necessary
in the carrying out of the provisions of this act.

12. To convey rights of way and easements for highways, public
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roads, public utilities, and for other purposes, over district prop-
erty, as shall be determined by the board to be in the best interests
of the district.

13, To convey, by deed, bill of sale, or other appropriate
instrument, all of the estate and interest of the district, in any
real or personal property. Prior to such sale or conveyance, the board
shall have the property appraised by three (3) disinterested residents
of the district, which appraisal shall be entered in the minutes of
the board. The property may be sold at public auction or at a private
sale by sealed competitive bids, as the board shall determine, to the
highest cash bidder, provided that in no case shall any property of a
district be sold for 1less than its appraised value. All sales by
sealed competitive bids shall be advertised as herein provided.

1l4. To use natural streams and to improve the same for use as a
flood control structure. However, in the event that the use of the
natural stream involves alteration of the stream channel, no such
alteration shall be made by the district until such alteration is
approved by the director.

15. To enter into contracts or agreements with the United States
or any of its officers, agents, or subdivisions, or with the state or
any of its officers, agents or political subdivisions, and to cooper-
ate with such governments, persons or agencies in effectuating, pro-
moting and accomplishing the purposes of this act, provided that the
district has sufficient moneys on hand, or in their budget for the
year in which said contract is entered into, to defray the expenditure
of funds called for in such contract without the creation of any
indebtedness.

Whenever any such contract shall, by its terms, require the expen-
diture of funds by the district in excess of the moneys on hand or the
funds to be realized from their budget for the year in which said con-
tract is entered into, then such contract may not be entered into by
the district until ratified by two-thirds (2/3) of the qualified
voters voting at an election to be held for that purpose, according to
the provisions of this act.

16. To bear its allocated share of the cost of any project
resulting from any contract or agreement entered into as provided
herein.

17. To take over, administer and maintain pursuant to any agree-
ment or contract entered into in accordance with the provisions of
this act, any flood control project within or without the boundaries
of the district undertaken in cooperation with the United States or
any of its agencies, or with the state of Idaho or any of its agen-
cies, or any combinations thereof.

18. To accept donations, gifts and contributions in money, ser-
vices, or materials, or otherwise, from the United States or any of
its agencies, or the state of Idaho or any of its agencies or any com-
binations thereof, and to expend such moneys, services, or materials
in carrying on its operations.

19. To exercise all other powers necessary, convenient or inci-
dental to carrying out the purposes and provisions of the act.

SECTION 2. That Section 42-3116, Idaho Code, be, and the same 1is
hereby amended to read as follows:
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42-3116. SEALED BIDS -- WHEN REQUIRED -- PUBLICATION OF NOTICE.
1. A district shall advertise for sealed competitive bids if it is:

(a) to construct, operate, and maintain water control structures,

whether within or without the boundaries of the district, and the

project involves an expenditure in excess of five fifteen thousand
dollars ($15,000), advertise for sealed competitive bidsj;

(b) to contract for the acquisition, purchase or repair of per-

sonal property or equipment involving an expenditure in excess of

one thousand dollars ($1,000);

(c) to convey the estate and interest of the district, in any

real or personal property with a value in excess of one thousand

dollars ($1,000).

2. The district shall advertise for bids by notice first being
given in a newspaper of general circulation within the district. The
notice inviting bids shall set a date, time and place for the opening
of sealed competitive bids. The first publication of notice shall be
at least twenty-one (21) days before the date of the opening of the
bids. Notice shall be published three (3) times, in three (3) separate
issues of said newspaper, not less than one (1) week apart.

The board may let the contract to the responsible bidder offering
the best price or may reject any bid, or reject all bids, and repub-
lish notice for bids in the same manner and for the same time as first
bid. If, after republishing, no satisfactory bid is presented, the
board may proceed under its own direction, subject to the approval of
the director.

The notice shall set forth the project to be done and shall incor-
porate by reference plans and specifications for such project, or
shall set forth the property to be purchased and shall incorporate by
reference the specifications of such personal property, equipment or
the repair thereof, or shall set forth the property being sold.

Approved March 29, 1993.

CHAPTER 259
(s.B. No. 1093)

AN ACT
RELATING TO CONTRACTS BETWEEN IRRIGATION DISTRICTS AND CITIES, IN LIEU
OF CHARGES, LEVIES AND ASSESSMENTS; AMENDING SECTION 43-730, IDAHO
CODE, TO DELETE ARCHAIC TERMS, TO ALLOW IRRIGATION DISTRICTS TO
CONTRACT WITH IRRIGATION LATERAL DISTRICTS, TO MAKE TECHNICAL COR-
RECTIONS; AND DECLARING AN EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 43-730, Idaho Code, be, and the same 1s
hereby amended to read as follows:

43-730. CONTRACTS WITH CITIES;-¥6WNS AND ¥¥LEEAGES IRRIGATION LAT-
ERAL DISTRICTS 1IN LIEU OF CHARGES, LEVIES AND ASSESSMENTS. The board
of directors of an irrigation district shall have the power to enter
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into a contract in writing with any city;-town or viittage irrigation
lateral district, situated within the boundaries of any irrigation
district where water has been purchased, or is being furnished, or
shall be furnished, for lands, property or use within the boundaries
of such cityj-town or vitiage irrigation lateral district by an irri-
gation district, whereby such cityj-town or vitiage irrigation lateral
district shall become obligated to pay charges, levies and assessments
now provided to be made pursuant to chapter 7, title 43, sections
43-701 to through 43-729 inetusive, Idaho Code, and amendments thereto
in lieu of the officers of the irrigation district making said
charges, levies and assessments.

SECTION 2. An emergency existing therefor, which emergency 1is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.

Approved March 29, 1993.

CHAPTER 260
(S.B. No. 1096, As Amended)

AN ACT

RELATING TO OUTFITTERS AND GUIDES; AMENDING CHAPTER 21, TITLE 36,
IDAHO CODE, BY THE ADDITION OF A NEW SECTION 36-2120, IDAHO CODE,
TO PROVIDE FOR RECIPROCITY FOR IDAHO LICENSED OUTFITTERS AND
GUIDES AND OREGON AND WASHINGTON LICENSED GUIDES CONDUCTING GUIDED
FISHING ACTIVITIES ON THE WATERS OF THE SNAKE RIVER BETWEEN IDAHO,
OREGON AND WASHINGTON, TO PROVIDE PURPOSE AND LIMITATION, AND TO
PROVIDE A SUNSET CLAUSE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 21, Title 36, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 36-2120, Idaho Code, and to read as
follows:

36-2120. IDAHO, OREGON AND WASHINGTON BOUNDARY WATERS =-- SNAKE
RIVER -- RECIPROCITY. (1) Idaho, Oregon and Washington Boundary
Waters. The right of outfitters and guides to conduct guided fishing
activities on the waters of the Snake River where the river forms the
boundary line between the state of Idaho and the states of Oregon and
Washington by the holder of a valid Idaho outfitter and guide license
or a valid Oregon or Washington guide license in accordance with the
outfitting and guiding laws of each respective state is hereby recog-
nized and made lawful.

(2) Purpose and Limitation. The purpose of this act is to avoid
the conflict, confusion and difficulty of an attempt to find the exact
locations of the state boundary in or on the waters of the Snake
River. Reciprocity under this section is contingent upon passage of
comparable legislation by the legislatures of both Oregon and Washing-
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ton, addressing the establishment of minimum guide licensing require-
ments in the areas of first aid training and liability insurance cov~
erage and providing for limiting the number of licenses to be issued
by the respective states to minimize the impact on the fisheries
resource caused by commercial outfitting or guiding.

SECTION 2. This act shall be null, void and of no force and
effect on and after July 1, 1995.

Approved March 29, 1993.

CHAPTER 261
(S.B. No. 1102)

AN ACT

RELATING TO IRRIGATION DISTRICTS; AMENDING CHAPTER 9, TITLE 43, IDAHO
CODE, BY THE ADDITION OF NEW SECTIONS 43-330A, 43-330B, 43-330C,
43-330D, 43-330E, 43-330F AND 43-330G, IDAHO CODE, TO PROVIDE FOR
CONTRACTS WITH LANDOWNERS FOR CONSTRUCTION OF IMPROVEMENTS; TO
PRESCRIBE CERTAIN CONTRACT PROVISIONS; TO DESCRIBE WHEN COMPLIANCE
WITH CHAPTER 9, TITLE 43, IDAHO CODE, IS REQUIRED; TO REQUIRE
RECORDING OF CONTRACTS3; TO PROVIDE FOR OWNERSHIP OF DISTRIBUTION
SYSTEMS; TO PROVIDE FOR OPERATION AND MAINTENANCE OF PRESSURIZED
DISTRIBUTION SYSTEMS; TO PROVIDE FOR JOINT CONTRACTS FOR DISTRIBU-
TION SYSTEMS FOR LAND IN MORE THAN ONE IRRIGATION DISTRICT; AND
DECLARING AN EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 3, Title 43, Idaho Code, be, and the same
is hereby amended by the addition thereto of NEW SECTIONS, to be known
and designated as Sections 43-330A, 43-330B, 43-330cC, 43-330D,
43-330E, 43-330F and 43-330G, Idaho Code, and to read as follows:

43-330A. CONTRACTS WITH LANDOWNERS FOR CONSTRUCTION OF IMPROVE-
MENTS. When a parcel of land lying within an irrigation district has
been subdivided into tracts of five (5) acres or less and the owner or
owners of the entire parcel propose to develop that parcel or any of
the tracts therein for residential, commercial, industrial or munici-
pal wuse, the board of directors of the district may enter into a con-
tract with the owner or owners of the entire parcel, or of any tract
therein, for the construction of a pressurized system for the proper
distribution of irrigation water to the parcel or to the designated
tracts within the parcel.

43-330B. CONTRACT PROVISIONS. Any contract entered into under the
authority of section 43-330A, Idaho Code, shall include the following
provisions:

(1) An apportionment of the cost of the construction of the dis-
tribution system against the parcel or against the tract or tracts
which are included in the contract;
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(2) The cost of construction of the distribution system shall
constitute a lien against the parcel, tract or tracts included in the
contract, to secure payment of any portion of the cost of construction
that is not paid upon completion of construction by the owner or
owners, or by a third party on their behalf, and securing payment of
interest on any deferred installments of the construction costs;

(3) A schedule of annual installment payments, with accrued
interest, for the portion, if any, of the construction costs that are
not paid upon completion of constructionj;

(4) The annual installment payment against the parcel or against
the tract or tracts included in the contract shall be included in the
annual assessments levied by the district against the parcel, tract or
tracts and any such assessment and its levy and collection shall be,
as nearly as practicable, in accordance with the assessment, levy and
collection of other assessments levied upon lands in the district}

(5) The deferred annual installment payments of principal and
accrued interest may be prepaid in whole or in part at any time with-
out penalty, but any prepayment of principal shall not be less that
one-half (1/2) the amount of the annual installment payment of princi-
pal next coming due, but the prepayment privilege authorized in this
subsection shall not be applicable where the construction costs have
been financed through a local improvement district;

(6) If the district has constructed or proposes to construct a
pumping station and pipeline to serve the parcel, tract or tracts
included in the contract and other lands, the cost of the pumping sta-
tion and pipeline shall be apportioned by the board to all lands which
are planned to be served by the pumping station, so that each acre of
irrigable land to be served by the pumping station shall be assessed
and required to pay the same amountj

(7) A grant of an easement to the district for the installation,
operation, maintenance, repair and replacement of the portion of the
distribution system located on the parcel, tract or tracts included in
the contract. The easement shall be of sufficient width to allow con-
struction, installation, operation, maintenance, repair and replace-
ment by the use of ordinary mechanized equipment designed to perform
those functions.

43-330C. COMPLIANCE. If the contract provides for construction of
any portion of the distribution system by the owner or owners, chapter
9, title 43, Idaho Code, shall not be applicable to that portion of
the construction. If any portion of the distribution system is to be
constructed by the district, the district shall comply with the provi-
sions of chapter 9, title 43, Idaho Code, insofar as applicable to the
construction to be performed by the district or by a contractor under
a separate contract with the district, unless the owner or owners fur-
nish a written waiver of such compliance.

43-330D. CONTRACT TO BE RECORDED. Any contract entered into by an
irrigation district under the authority of section 43-330A, Idaho
Code, shall be recorded in the office of the county recorder of each
county in which any portion of the land covered by the contract is
located, and the owner or owners named in the contract shall remain
personally liable, jointly and severally, for the cost of construction
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until the contract has been properly recorded.

43-330E. DISTRICT TO OWN DISTRIBUTION SYSTEM. Any pressurized
distribution system constructed under the authority of section
43-330A, Idaho Code, shall be the property of, and shall be owned by,
the district.

43-330F. OPERATION AND MAINTENANCE OF PRESSURIZED DISTRIBUTION
SYSTEMS. Any pressurized distribution system constructed under the
authority of section 43-330A, Idaho Code, shall be operated, main-
tained, repaired and replaced by the district, and the district may
levy and collect an assessment against each tract of land served by
the distribution system to defray the cost and expense of such opera-
tion, maintenance, repair or replacement. The board shall apportion to
each tract of land included in the contract a portion of the cost of
operation, maintenance, repair and replacement of the distribution
system, on the same basis as the cost of construction of the distribu-
tion system is apportioned.

43-330G. DISTRIBUTION SYSTEMS FOR LAND IN MORE THAN ONE IRRIGA-
TION DISTRICT -- JOINT CONTRACT -- DIVISION OF MANAGEMENT -- ASSESS-
MENTS. Where the interests of two (2) or more irrigation districts and
the interests of the contracting landowners will be served thereby,
lands in two (2) or more irrigation districts may be included in a
contract entered into by the districts and the landowners under the
authority of section 43-330A, Idaho Code, and the contract shall spec-
ify how the ownership, management, operation, maintenance, repair and
replacement of the distribution system shall be divided between or
among the districts, and shall provide that all assessments for con-
struction costs and for costs of operation, maintenance, repair and
replacement against any tract of land included in the contract shall
be levied and collected by the district in which that tract is
located.

SECTION 2. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.

Approved March 29, 1993.

CHAPTER 262
(S.B. No. 1104)

AN ACT
RELATING TO IRRIGATION DISTRICTS; AMENDING SECTION 43-1102, IDAHO
CODE, TO LIMIT GROUNDS FOR EXCLUSION BASED ON NONAGRICULTURAL
CHARACTER WHEN LOCAL DISTRIBUTION SYSTEMS ARE PROPOSED OR CON-
STRUCTED; AND DECLARING AN/ EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:
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SECTION 1. That Section 43-1102, Idaho Code, be, and the same is
hereby amended to read as follows:

43-1102., GROUNDS FOR EXCLUSION, CERTAIN LANDS MAY REMAIN IN THE
DISTRICT FOR DRAINAGE PURPOSES. (a) The grounds and reasons for exclu-
sion of lands from an irrigation district are listed as follows:

1. The lands are too high to be watered without pumping by the

owners of the lands from water owned or controlled by the irriga-

tion district}

2. The owners of the lands have installed a good and sufficient

water system independent of the water system of such irrigation

district for the irrigation of the lands because the district does
not own a sufficient water right to furnish an adequate water sup-
ply for those lands;

3. The lands in their present condition are not agricultural

lands and the irrigation district has not:

(i) Adopted a resolution to construct a distribution system
for the lands pursuant to section 43-333, Idaho Codej or

(ii) Called an election on the question of constructing a
distribution system for the lands under the provisions of
section 43-329, Idaho Codej or

(iii) Independently or in cooperation with a city or county
established a local improvement district to construct a dis-—
tribution system for the landsj or

(iv) Constructed a distribution system for the landsj or

4. Prior to acquisition of the land by the petitioning owner, and
without his knowledge or consent, the ditch or other transmission
facility extending from the delivery point of the district to the
lands has been rendered permanently incapable of carrying water to
the lands, but this ground for exclusion shall only apply to par-
cels less than five (5) acres in size.

(b) If the lands sought to be excluded from an irrigation dis-
trict under this section or under sections 43-1110 through 43-1117,
Idaho Code, are benefited by surface drainage facilities of the irri-
gation district pursuant to sections 43-306 to 43-312, Idaho Code, but
otherwise would qualify for exclusion, the lands shall be excluded for
purposes of irrigation but shall remain a part of the district for
purposes of drainage and shall continue to be assessable for drainage,
but shall not be assessed for irrigation water.

SECTION 2. An emergency existing therefor, which emergency 1is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.

Approved March 29, 1993.

CHAPTER 263
(s.B. No. 1113)

AN ACT
RELATING TO MALE RAPE; AMENDING SECTION 18-6108, IDAHO CODE, TO PRO-
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VIDE PROPER PUNCTUATION; AMENDING CHAPTER 61, TITLE 18, IDAHO
CODE, BY THE ADDITION OF A NEW SECTION 18-6109, IDAHO CODE, TO
PROVIDE FOR A PUNISHMENT FOR MALE RAPE; AND DECLARING AN EMER-
GENCY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 18-6108, Idaho Code, be, and the same 1is
hereby amended to read as follows:

18-6108. MALE RAPE. Male rape is defined as the penetration, how-
every; slight, of the oral or anal opening of another male, with the
perpetrator's penis, for the purpose of sexual arousal, gratification
or abuse, under any of the following circumstances:

1. Where the victim 1is incapable, through lunacy or any other
unsoundness of mind, whether temporary or permanent, of giving con-
sent.

2. Where the wvictim resists but his resistance is overcome by
force or violence.

3. Where the victim is prevented from resistance by threats of
immediate and great bodily harm, accompanied by apparent power of exe-
cution.

4. Where the victim 1is prevented from resistance by the use of
any intoxicating, narcotic, or anaesthetic substance administered by
or with the privity of the accused.

5. Where the wvictim is at the time unconscious of the nature of
the act, and this is known to the accused.

SECTION 2. That Chapter 61, Title 18, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION, to be

known and designated as Section 18-6109, Idaho Code, and to read as
follows:

18-6109. PUNISHMENT FOR MALE RAPE. Male rape 1is punishable by
imprisonment in the state prison for not less than one (1) year, and
the imprisonment may be extended to life.

SECTION 3. An emergency existing therefor, which emergency 1is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.

Approved March 29, 1993.

CHAPTER 264
(S.B. No. 1114)

AN ACT
RELATING TO THE USE OF FIREARM OR DEADLY WEAPON; AMENDING SECTION
19-2520, IDAHO CODE; TO EXPAND THE APPLICATION OF THE CRIME TO
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TRAFFICKING, AND TO DELIVERY, MANUFACTURE OR POSSESSION OF A CON-
TROLLED SUBSTANCE WITH INTENT TO DELIVER AND TO EXPAND THE APPLI-
CATION OF THE CRIME TO INCLUDE ATTEMPTING TO COMMIT ALL THE LISTED
CRIMES AS PROVIDED IN THE SECTION.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 19-2520, Idaho Code, be, and the same 1is
hereby amended to read as follows:

19-2520. EXTENDED SENTENCE FOR USE OF FIREARM OR DEADLY WEAPON.
Any person convicted of a violation of sections 18-905 (aggravated
assault defined), 18-907 (aggravated battery defined), 18-909 (assault
with intent to commit a serious felony defined), 18-911 (battery with
intent to commit a serious felony defined), 18-1401 (burglary
defined), 18-1508(3), 18-1508(4), 18-1508(5), 18-1508(6) (lewd conduct
with minor or child under sixteen), 18-2501 (rescuing prisoners),
18-2505 (escape by one charged with or convicted of a felony), 18-2506
(escape by one charged with or convicted of a misdemeanor), 18-4003
(degrees of murder), 18-4006 (manslaughter), 18-4015 (assault with
intent to murder), 18-4501 (kidnapping defined), 18-5001 (mayhem
defined), 18-6101 (rape defined), or 18-6501 (robbery defined),
37-2732(a) (delivery, manufacture or possession of a controlled sub-
stance with intent to deliver) or 37-2732B (trafficking), Idaho Code,
who displayed, used, threatened, or attempted to use a firearm or
other deadly weapon while committing or attempting to commit the
crime, shall be sentenced to an extended term of imprisonment. The
extended term of imprisonment authorized in this section shall be com-
puted by increasing the maximum sentence authorized for the crime for
which the person was convicted by fifteen (15) years.

For the purposes of this section, "firearm" means any deadly
weapon capable of ejecting or propelling one or more projectiles by
the action of any explosive or combustible propellant, and includes
unloaded firearms and firearms which are inoperable but which can
readily be rendered operable.

The additional terms provided in this section shall not be imposed
unless the fact of displaying, using, threatening, or attempting to
use a firearm or other deadly weapon while committing the crime is
separately charged in the information or indictment and admitted by
the accused or found to be true by the trier of fact at the trial of
the substantive crime; provided, however, that the prosecutor shall
give notice to the defendant of intent to seek an enhanced penalty at
or before the preliminary hearing or before a waiver of the prelimi-
nary hearing, if any.

This section shall apply even in those cases where the use of a
firearm is an element of the offense.

Approved March 29, 1993.
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CHAPTER 265
(S.B. No. 1116, As Amended)

AN ACT
RELATING TO COMMENCEMENT OF COURT PROCEEDINGS AND INABILITY TO PAY
COSTS; AMENDING SECTION 19-4902, IDAHO CODE, TO PROVIDE A ONE YEAR
PERIOD TO FILE APPLICATION; AND AMENDING SECTION 19-4904, IDAHO
CODE, TO PROVIDE THAT A COURT-APPOINTED ATTORNEY MAY BE MADE
AVAILABLE TO AN APPLICANT UNABLE TO PAY COSTS AND EXPENSES ON
ORDER OF THE DISTRICT COUNTY COURT.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 19-4902, Idaho Code, be, and the same 1is
hereby amended to read as follows:

19-4902. COMMENCEMENT OF PROCEEDINGS -~- VERIFICATION -- FILING --
SERVICE. A proceeding is commenced by filing an application verified
by the applicant with the clerk of the district court in which the
conviction took place. An application containing claims relating to
the treatment of an applicant at any correctional facility located
within Idaho may only be filed within the county in which such facil-
ity is located. An application may be filed at any time within £ftve
£¢5)--years one (1) year from the expiration of the time for appeal or
from the determination of an appeal or from the determination of a
proceeding following an appeal, whichever is later. Facts within the
personal knowledge of the applicant and the authenticity of all docu-
ments and exhibits included in or attached to the application must be
sworn to affirmatively as true and correct. The Supreme Court may pre-
scribe the form of the application and verification. The clerk shall
docket the application upon its receipt and promptly bring it to the
attention of the court and deliver a copy to the prosecuting attorney.

SECTION 2. That Section 19-4904, Idaho Code, be, and the same is
hereby amended to read as follows:

19-4904. INABILITY TO PAY COSTS. If the applicant is unable to
pay court costs and expenses of representation, including steno-
graphic, printing, witness fees and expenses, and legal services,
these costs and expenses, and a court-appointed attorney shatt may be
made available to the applicant in the preparation of the application,
in the trial court, and on appeal, and paid, on order of the district
court, by the county in which the application is filed.

Approved March 29, 1993.

CHAPTER 266
(S.B. No. 1126, As Amended)

AN ACT
RELATING TO MISCELLANEOUS PROVISIONS OF TAX LAW; AMENDING SECTION
63-2202, IDAHO CODE, TO CLARIFY THE AUTHORITY OF THE BOARD OF



C. 267 '93 IDAHO SESSION LAWS 899

COUNTY COMMISSIONERS OF EACH COUNTY TO ADOPT A PROCEDURE GOVERNING
THE REIMBURSEMENT OF EXCESS PROPERTY TAX PAID PLUS PAYMENT OF PEN-
ALTY AND INTEREST.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 63-2202, Idaho Code, be, and the same is
hereby amended to read as follows:

63-2202. CANCELLATION AND REFUND OF UNLAWFUL TAX AND REFUND OF
PAYMENT MADE AT VOID SALE. (1) The board of county commissioners may,
at any time when in session, cancel taxes which for any lawful reason
should not be collected, and may refund to any tax payer any money to
which he may be entitled by reason of a double payment of taxes on any
property for the same year, or the double assessment or erroneous
assessment of property through error, and may refund to the purchaser
of any property erroneously sold when it has been determined by the
board of county commissioners that such sale is void on account of any
irregularity of the taxing officers or that the property purchased has
been erroneously sold or the sale thereof invalid, the amount paid by
such purchaser to the county on the sale of any such property, with
interest thereon from the date of such payment at the rate of six per
cent (6%) per annum.

All proceedings of the said board in the cancellation or refund of
taxes or refund of payments made at such void sale must be recorded in
the minute book provided for in section 31-709, Idaho Code, and all
such refund of taxes or payments must be paid upon warrants drawn on
the county current expense fund by the county auditor upon order of
the board of county commissioners, and the auditor shall apportion the
amount so cancelled as a credit to the officer charged with the col-
lection and charge the various funds and taxing districts, and in all
cases where refund is paid by warrant as provided herein, the auditor
shall apportion the amount and charge the various funds and taxing
districts their proportionate share and credit current expense.

(2) Notwithstanding any other provisions of law, in any case in
which the board finds that, due to error or otherwise by fault of the
county, an excess amount of tax was paid, the board may refund the

excess amount so collected plus pay the same penalty and interest on
that amount which the county would regularly require of a taxpayer who

is delinquent, and the board may adopt an ordinance or resolution to
establish such payments.

Approved March 29, 1993.

CHAPTER 267
(Ss.B. No. 1155)

AN ACT
RELATING TO AIR QUALITY; AMENDING SECTION 39-103, IDAHO CODE, AS ADDED
BY SECTION 4, CHAPTER 305, LAWS OF 1992, TO DEFINE "EMISSION" AND
“"MEDICAL WASTE COMBUSTOR"; PROVIDING SEVERABILITY; DECLARING AN
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EMERGENCY AND PROVIDING A RETROACTIVE EFFECTIVE DATE.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 39-103, Idaho Code, as added by Section
4, Chapter 305, Laws of 1992, be, and the same is hereby amended to
read as follows:

39-103. DEFINITIONS. Whenever used or referred to in this act,
unless a different meaning clearly appears from the context, the fol-
lowing terms shall have the following meanings:

1. "Board" means the board of health and welfare.

2. "Department" means the department of health and welfare.

3. '"Director" means the director of the department of health and
welfare.

4. '"State" means the state of Idaho.

5. "Air contaminant" or "air contamination" means the presence in
the outdoor atmosphere of any dust, fume, mist, smoke, vapor, gas or
other gaseous fluid or particulate substance differing in composition
from or exceeding in concentration the natural components of the atmo-
sphere.

6. "Air pollution" means the presence in the outdoor atmosphere
of any contaminant or combination thereof in such quantity of such
nature and duration and under such conditions as would be injurious to
human health or welfare, to animal or plant life, or to property, or
to interfere unreasonably with the enjoyment of life or property.

7. "Emission" means a any controlled or uncontrolled release or
discharge into the outdoor atmosphere of any air contaminant or combi-
nation thereof. Emission also includes any release or discharge of any
air contaminant from a stack, vent or other means into the outdoor
atmosphere that originates from an emission unit.

. '"Water pollution" is such alteration of the physical, thermal,
chemical, biological or radioactive properties of any waters of the
state, or such discharge of any contaminant into the waters of the
state as will or is likely to create a nuisance or render such waters
harmful or detrimental or injurious to public health, safety or wel-
fare or to domestic, commercial, industrial, recreational, esthetic or
other legitimate uses or to livestock, wild animals, birds, fish or
other aquatic life.

9. "Waters" mean all the accumulations of water, surface and
underground, natural and artificial, public and private, or parts
thereof which are wholly or partially within, flow through or border
upon this state.

10. "Solid waste" means garbage, refuse, and other discarded
solid materials, including solid waste materials resulting from indus-
trial, commercial, and agricultural operations, and from community
activities, but does not 1include solid or dissolved materials 1in
domestic sewage or other significant pollutants in water resources,
such as silt, dissolved or suspended solids in industrial waste water
effluents, dissolved materials in 1irrigation return flows or other
common water pollutants.

11. "Solid waste disposal" means the collection, storage, treat-
ment, utilization, processing or final disposal of solid waste.
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12. '"Laboratory" means not only facilities for biological,
serological, biophysical, cytological and pathological tests, but also
facilities for the chemical or other examination of materials from
water, air or other substances.

13. "Person" means any individual, association, partnership,
firm, joint stock company, trust, estate, political subdivision, pub-
lic or private corporation, state or federal governmental department,
agency or instrumentality, or any other legal entity which is recog-
nized by law as the subject of rights and duties.

14, '"Public swimming pool" means an artificial structure, and its
appurtenances, which contains water more than two (2) feet deep which
is used or intended to be used for swimming or recreational bathing,
and which is for the use of any segment of the public pursuant to a
general invitation but not an invitation to a specific occasion or
occasions.

15. "Public water supply" means all mains, pipes and structures
through which water is obtained and distributed to the public, includ-
ing wells and well structures, intakes and cribs, pumping stations,
treatment plants, reservoirs, storage tanks and appurtenances, collec-
tively or severally, actually used or intended for use for the purpose
of furnishing water for drinking or general domestic use in incorpo=-
rated municipalities; or unincorporated communities where ten (10) or
more separate premises or households are being served or intended to
be served; or any other supply which serves water to the public and
which the department of health and welfare declares to have potential
health significance.

16. '"Substantive" means that which creates, defines or regulates
the rights of any person or implements, interprets or prescribes law
or policy, but does not include statements concerning only the inter-
nal management of the department and not affecting private rights or
procedures available to the public.

17. "Nutrient" means any one (1) of the natural elements includ-
ing, but not limited to, carbon, hydrogen, oxygen, nitrogen, potas-—
sium, phosphorus, magnesium, sulfur, calcium, sodium, iron, manganese,
copper, zinc, molybdenum, vanadium, boron, chlorine, cobalt and sili-
con, that are essential to plant and animal growth.

18. '"Medical waste combustor' means any device, incinerator, fur-
nace, boiler or burner, and any and all appurtenances thereto, which
burns or pyrolyzes medical waste consisting of human or animal tis-—
sues, medical cultures, human blood or blood products, materials con-—
taminated with human blood or tissues, used or unused surgical wastes,
used or unused sharps including hypodermic needles, suture needles,
syringes and scalpel blades.

SECTION 2. The provisions of this act are hereby declared to be
severable and if any provision of this act or the application of such
provision to any person or circumstance is declared invalid for any
reason, such declaration shall not affect the validity of remaining
portions of this act.
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SECTION 3. An emergency existing therefor, which emergency 1is
hereby declared to exist, all sections of this act shall be in full
force and effect upon approval and retroactively to March 1, 1993.

Approved March 29, 1993.

CHAPTER 268
(S.B. No. 1162)

AN ACT

RELATING TO THE STATE BOARD OF EDUCATION OPTIONAL RETIREMENT PROGRAMj;
AMENDING SECTION 33-107A, IDAHO CODE, TO PROVIDE THAT THE PROGRAM
IS LIMITED TO TEACHING STAFF AND OFFICERS OF THE RESPECTIVE INSTI-
TUTIONS AND STATE BOARD OF EDUCATION, TO PROVIDE FOR A ONE-TIME
IRREVOCABLE ELECTION BY NEWLY HIRED TEACHING STAFF AND OFFICERS
WHO ARE VESTED MEMBERS OF THE PUBLIC EMPLOYEE RETIREMENT SYSTEM OF
IDAHO OF EITHER THE OPTIONAL RETIREMENT PROGRAM OR THE PUBLIC
EMPLOYEE RETIREMENT SYSTEM PLAN, AND TO MAKE TECHNICAL CORREC-
TIONS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 33-107A, Idaho Code, be, and the same 1is
hereby amended to read as follows:

33-107A. BOARD MAY ESTABLISH AN OPTIONAL RETIREMENT PROGRAM. (1)
The state board of education may establish an optional retirement pro-
gram under which contracts providing retirement and death benefits may
be purchased for members of the #facutty teaching staff and
nonctassified——scaff officers of the university of Idaho, Idaho state
university, Boise state university, Lewis Clark state college and the
office-—of-the state board of education who are hired on or after July
1, 19963; provided, however, that no such employee shall be eligible
to participate in an optional retirement program unless he would
otherwise be eligible for membership in the public employees retire-
ment system of Idaho. The benefits to be provided for or on behalf of
participants in an optional retirement program shall be provided
through annuity contracts or certificates, fixed or variable in
nature, or a combination thereof, whose benefits are owned by the par-
ticipants in the program.

(2) The state board of education is hereby authorized to provide
for the administration of the optional retirement program and to per-
form or authorize the performance of such functions as may be neces-
sary for such purposes. The board shall designate the company or com-
panies from which contracts are to be purchased under the optional
retirement program and shall approve the form and contents of such
contracts. In making the designation and giving approval, the board
shall consider:

(a) The nature and extent of the rights and benefits to be pro-

vided by such contracts for participants and their beneficiaries;

(b) The relation of such rights and benefits to the amount of
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contributions to be made}
(c) The suitability of such rights and benefits to the needs of
the participants and the interests of the institutions in the
recruitment and retention of staff members; and
(d) The ability of the designated company to provide such suit-
able rights and benefits under such contracts.
(3) Elections to participate in an optional retirement program
shall be as follows:
(a) Eligible employees are:
(i) Tehose faculty and nonclassified staff initially
appointed or hired on--or--after between July 1, 19905-but
shati-exciude-emptoyees-who—are-active-members—of-the--pubttc
emptoyees--retirement--system—-of--fdaho-immedtatety-prior-to
appointment-to-the-facatty--or--nonctassified--staff--for-—an
appotntment-which-occurs—-after—-Juty-137-1990<-At-time-of-entry
tnto--service-—an--etigibte-emptoyee-shati-participate-in-the
optionat-retirement-program and June 30, 19933 and
(ii) Those teaching staff and officers initially appointed
or hired on or after July 1, 1993,
All eligible employees, except those who are vested members of the
public employee retirement system of Idaho, shall participate in
the optional retirement program.
(b) Active-facutty-and-nonctassified-staff-emptoyed--oen--Juty--i5
39907 Vested members of the public employee retirement system of
Idaho may make a one (1) time irrevocable election to partiecipate
tn-the-optitonat remain a member of that retirement program system.
The election of-active-facutty-or-nonctassified-staff-members-of
the-pobtitc-emptoyees-retirement-system—of-fdaho shall be made in
writing, within ninety sixty (960) days after-Juty-i3;-19965-and of
the date of initial hire or appointment or the effective date of
this act, whichever occurs later. It shall be filed with the
administrative officer of the employing institution to-be-effec-
tive-as~-of-Juty-137-1990=-Such-etection-by-an—-active-member-of--the
pubtic--emptoyees-retirement-system-of-fdaho-shati-be-treated-as-a
separatton-from-service-for-benefits—under-chapter-i35--titte--595
fdaho-€Gode.
(c) An election by an eligible employee of the optional retire-
ment program shall be irrevocable and shall be accompanied by an
appropriate application, where required, for issuance of a con-
tract or contracts under the program.
(4) (a) Each institution shall contribute on behalf of each par~
ticipant in its optional retirement program the following:
(i) To the designated company or companies, an amount equal
to the employer's "normal cost" under the public employees
retirement system as defined in section 59-133622, Idaho
Code, reduced by any amount necessary, if any, to provide
contributions to a total disability program provided either
by the state or by a private insurance carrier licensed and
authorized to provide such benefits, but in no event less
than five per cent (5%) of each participant's salary; and
(ii) To the public employees retirement system, an amount
equal to three and three one-hundredths per cent (3.03%) of
salaries of members who are participants in the optional
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retirement program. This amount shall be paid until July 1,
2015, and is in lieu of amortization payments and withdrawal
contributions required pursuant to chapter 13, title 59,
Idaho Code.

(b) Each participant shall contribute an amount equal to the mem~

ber contribution under the public employees retirement system as

required in section 59-1304, Idaho Code. Employee contributions
may be made by employer pick-up pursuant to section 59-1332, Idaho

Code.

(c) Payment of contributions authorized or required under this

subsection shall be made by the financial officer of the employing

institution to the designated company or companies for the bene-
fits of each participant.

(5) Any person etecting-te participateing in the optional retire-
ment program shall be ineligible for membership in the public
employees retirement system of Idaho so long as he remains continu-
ously employed in any facuity-or-nonctassifred teaching staff position
by or as an officer with any of the institutions under the jurisdic-
tion of the state board of education.

(6) A retirement, death or other benefit shall not be paid by the
state of Idaho or the state board of education for services credited
under the optional retirement program. Such benefits are payable to
participants or their beneficiaries only by the designated company or
companies in accordance with the terms of the contracts.

Approved March 29, 1993.

CHAPTER 269
(S.B. No. 1179)

AN ACT
RELATING TO THE GOVERNANCE OF PUBLIC SCHOOLS; AMENDING SECTION 33-512,
IDAHO CODE, TO PROVIDE THAT THE BOARD OF TRUSTEES OF EACH SCHOOL
DISTRICT SHALL PROVIDE ON EACH VETERANS DAY THAT EACH SCHOOL IN
SESSION SHALL CONDUCT AND OBSERVE AN APPROPRIATE PROGRAM OF AT
LEAST ONE CLASS PERIOD REMEMBERING AND HONORING AMERICAN VETERANS,
AND TO MAKE A TECHNICAL CORRECTION.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 33-512, Idaho Code, be, and the same is
hereby amended to read as follows:

33-512. GOVERNANCE OF SCHOOLS. The board of trustees of each
school district shall have the following powers and duties:

l. To fix the days of the year and the hours of the day when
schools shall be in session. However:

(a) Each school district shall annually adopt and implement a

school calendar which provides its students at each grade level

with the following minimum number of instructional hours:
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Grades Hours
9-12 990
4-8 900
1-3 810
K 450

(b) School assemblies, testing and other instructionally related
activities involving students directly may be included in the
required instructional hours.

(c) When approved by a local school board, annual instructional

hour requirements stated in paragraph (a) may be reduced as fol-

lows:
(i) Up to a total of twenty-two (22) hours to accommodate
staff development activities.
(ii) Up to a total of eleven (11) hours of emergency school
closures due to adverse weather conditions and facility fail-
ures.

However, transportation to and from school, passing times between

classes, noninstructional recess and lunch periods shall not be

included.

(d) Student and staff activities related to the opening and clos-

ing of the school year, grade reporting, program planning, staff

meetings, and other classroom and building management activities
shall not be counted as instructional time or in the reductions

provided in paragraph (c)(1).

(e) For multiple shift programs, this rule applies to each shift

(i.e., each student must have access to the minimum annual

required hours of instructions).

(f) The instructional time requirement for grade 12 students may

be reduced by action of a local school board for an amount of time

not to exceed eleven (11) hours of instructional time.

(g) The state superintendent of public instruction may grant an

exemption from the provisions of this section for an individual

building within a district, when the closure of that building, for
unforeseen circumstances, does not affect the attendance of other
buildings within the district.

2, To adopt and carry on, and provide for the financing of, a
total educational program for the district. Such programs in other
than elementary school districts may include education programs for
out-of-school youth and adults; and such districts may provide classes
in kindergarten;

3. To provide, or require pupils to be provided with, suitable
textbooks and supplies, and for advice on textbook selections may
appoint a textbook adoption committee as provided in section 33-512A,
Idaho Code;

4, To protect the morals and health of the pupils}

5. To exclude from school, children not of school age;

6. To prescribe rules for the disciplining of unruly or insubor-
dinate pupils, such rules to be included in a district discipline code
adopted by the board of trustees and a summarized version thereof to
be provided in writing at the beginning of each school year to the
teachers and students in the district in a manner consistent with the
student's age, grade and level of academic achievement;

7. To exclude from school, pupils with contagious or infectious
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diseases who are diagnosed or suspected as having a contagious or
infectious disease or those who are not immune and have been exposed
to a contagious or infectious diseasej and to close school on order of
the state board of health or local health authorities;

8. To equip and maintain a suitable library or libraries in the
school or schools and to exclude therefrom, and from the schools, all
books, tracts, papers, and catechisms of sectarian nature;

9. To determine school holidays. Any listing of school holidays
shall include not less than the following: New Year's Day, Memorial
Day, Independence Day, Thanksgiving Day, and Christmas Day. Other days
listed in section 73-108, Idaho Code, if the same shall fall on a
school day, shall be observed with appropriate ceremonies; and any
days the state board of education may designate, following the procla-
mation by the governor, shall be school holidays;

10. To erect and maintain on each schoolhouse or school grounds a
suitable flagstaff or flagpole, and display thereon the flag of the
United States of America on all days, except during the inclement
weather, when the school 1is in session; and for each Veterans Day,
each school in session shall conduct and observe an appropriate pro-
gram of at least one (1) class period remembering and honoring Ameri-
can veterans}

11. To prohibit entrance to each schoolhouse or school grounds,
to prohibit loitering in schoolhouses or on school grounds and to pro-
vide for the removal from each schoolhouse or school grounds of any
individual or individuals who disrupt the educational processes or
whose presence is detrimental to the morals, health, safety, academic
learning or discipline of the pupils. A person who disrupts the educa-
tional process or whose presence is detrimental to the morals, health,
safety, academic learning or discipline of the pupils or who 1loiters
in schoolhouses or on school grounds, is guilty of a misdemeanor.

12. To supervise and regulate, including by contract with estab—
lished entities, those extra-curricular activities which are by defi-
nition outside of or in addition to the regular academic courses or
curriculum of a public school, and which extra-curricular activities
shall not be considered to be a property, liberty or contract right of
any student, and such extra-curricular activities shall not be deemed
a necessary element of a public| school education, but shall be consid-
ered to be a privilege.

Approved March 29, 1993.

CHAPTER 270
(S.B. No. 1185)

AN ACT
RELATING TO PROPERTY TAXATION; AMENDING SECTION 63-3905, IDAHO CODE,
TO PROVIDE THAT THE PROPERTY TAX EXEMPTION EXTENDED PURSUANT TO
SECTION 63-105DD, IDAHO CODE, SHALL BE EXTENDED TO NEWLY CON-
STRUCTED AND OCCUPIED RESIDENTIAL PROPERTY IN THE MANNER PROVIDEDj;
DECLARING AN EMERGENCY AND PROVIDING RETROACTIVE APPLICATION.
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Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 63-3905, Idaho Code, be, and the same is
hereby amended to read as follows:

63-3905. REPORTING. The owner of any newly constructed improve-
ment, except additions to existing improvements, of real property upon
which no occupancy tax has yet been paid shall, on or before the date
of first occupancy, report to the county assessor of the county in
which the property is located, or to such other county officer as may
be designated by the board of county commissioners, the fact that the
improvement has been occupied. As soon as practical after receiving
such a report, the county assessor shall cause the improvement to be
appraised and shall determine the market value of the improvement for
the purpose of determining the amount of the occupancy tax. Upon the
completion of the appraisal, the county assessor shall notify the
owner of the appraisal, and shall further notify the owner of the
right of the owner to apply for the exemption provided in section
63-105DD, Idaho Code. If the owner applies for the exemption provided
in section 63-105DD, Idaho Code, within thirty (30) days of the noti-
fication by the county assessor, in the manner provided in section
63-105DD, Idaho  Code, and meets the requirements of section
63-105DD(2) (a) and (b), Idaho Code, the exemption shall be extended
to the newly constructed and occupied residential structure as to any
other residential structure, notwithstanding limitations imposed in
section 63-105DD, Idaho Code, requiring occupancy as of January 1l of
the tax year, and shall be used in determining the value of the newly

constructed and occupied residential property for purposes of deter-—
mining the amount of the occupancy tax.

SECTION 2. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect

on and after its passage and approval, and retroactively to January 1,
1993.

Approved March 29, 1993.

CHAPTER 271
(S.B. No. 1195)

AN ACT
RELATING TO THE LICENSURE OF PHYSICIANS; AMENDING SECTION 54-1804,
IDAHO CODE, TO PROVIDE THAT A PERSON WHO ADMINISTERS TREATMENT OR
PROVIDES ADVICE REGARDING THE HUMAN BODY AND ITS FUNCTIONS THAT
USES CERTAIN SPECIFIED FORMS OF TREATMENT IN SUCH PRACTICE NEED
NOT SECURE LICENSURE FROM THE BOARD OF MEDICINE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 54-1804, Idaho Code, be, and the same is
hereby amended to read as follows:
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54-1804. UNLICENSED PRACTICE -- PENALTIES AND REMEDIES RELATING
TO UNLICENSED PRACTICE. (1) Under the circumstances described and sub-
ject in each case to limitations stated, the following persons, though
not holding a license to practice medicine in this state, may engage
in activities included in the practice of medicine:

(a) A medical officer of the armed forces of the United States,

of the United States public|health service, or of the veteran's

administration, 'while engaged in the performance of his official
duties;

(b) A person residing in another state or country and authorized

to practice medicine there, who is called in consultation by a

person licensed in this state to practice medicine, or who for the

purpose of furthering medical education is invited into this state
to conduct a lecture, clinic, or demonstration, while engaged in
activities in connection with the consultation, lecture, clinic,
or demonstration, so long as he does not open an office or appoint

a place to meet patients or/ receive calls in this state;

(c) A person authorized to practice medicine in another state or

country while rendering medical care 1in a time of disaster or

while caring for an ill or injured person at the scene of an emer-
gency and while continuing to care for such personj

(d) An extern, intern, resident or physician's assistant who 1is

registered with the board as provided in this chapter and while

engaged in programs authorized pursuant to rules and regulations
of the board;

(e) A person authorized or licensed by this state to engage in

activities which may involve the practice of medicine;

(f) A person engaged in good faith in the practice of the reli-

gious tenets of any church or religious beliefs;

(g) A person administering a remedy, diagnostic procedure or

advice as specifically directed by a physicianj

(h) A person rendering aid in an emergency, where no fee for the

service is contemplated, charged or received;

(i) A person administering a family remedy to a member of the

familys

(j) A person who administers treatment or provides advice regard-

ing the human body and its functions that:

(i) Does not use legend drugs or prescription drugs in such
practice;

(ii) Uses natural elements such as air, heat, water and
light;

(iii) Only uses class I or class II nonprescription,
approved, medical devices as defined in section 513 of the
federal food, drug and cosmetic actj

(iv) Only uses vitamins, minerals, herbs, natural food prod-
ucts and their extracts, and nutritional supplements; and who
(v)  Does not perform surgery;

(vi) Requires each person receiving services to sign a dec-
laration of informed consent which includes an overview of
the health care provider's education which states that the
health care provider is not an "M.D.'" or '"D.0.", and 1is not
licensed under the provisions of this chapter.

(2) Except as provided in subsection (1) of this section, it
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shall constitute a felony for any person to practice medicine in this
state without a license and upon conviction thereof shall be impris-
oned in the state prison for a period not to exceed five (5) years, or
shall be fined not more than ten thousand dollars ($10,000), or shall
be punished by both such fine and imprisonment.

(3) Except as provided in subsections (1)(a), (1)(b), and (1)(c)
above, it is unlawful for any person to assume or use the title or
designation "medical doctor," "medical physician," "osteopathic doc-
tor," "osteopathic physician," "M.D." or "D.0." or any other title,
designation, words, letters, abbreviation, sign, card, or device to
indicate to the public that such person is licensed to practice medi-
cine pursuant to this chapter unless such person is so licensed, and
upon conviction thereof, such person shall be imprisoned not to exceed
one (1) year, or shall be fined not more than three thousand dollars
($3,000), or shall be punished by both fine and imprisonment.

(4) When a person has been the recipient of services constituting
the wunlawful practice of medicine, whether or not he knew the rendi-
tion of the services was unlawful, proof of the rendition of such
unlawful services by the recipient or his personal representative in
an action against the provider of such services for damages allegedly
caused by the services constitutes prima facie evidence of negligence
shifting the burden of proof to such provider of unlawful services.
The following damages in addition to any other remedies provided by
law may be recovered in such an action:

(a) The amount of any fees paid for the unlawful services.

(b) Reasonable attorney fees and court costs.

(5) The board shall refer all violations of this section made
known to it to appropriate prosecuting attorneys. The board may render
assistance to a prosecuting attorney in the prosecution of a case pur-
suant to this section.

Approved March 29, 1993.

CHAPTER 272
(S.B. No. 1226)

AN ACT
RELATING TO DRIVING UNDER THE INFLUENCE OF ALCOHOL OR DRUGS3; AMENDING
SECTION 18-8005, IDAHO CODE, TO PROVIDE PENALTIES FOR PERSONS
DRIVING UNDER THE INFLUENCE OF ALCOHOL OR DRUGS OR A COMBINATION
OF THEM, TO PROVIDE PENALTIES FOR PERSONS FOUND CONVICTED OR FOUND
GUILTY OF MANSLAUGHTER COMMITTED WHILE DRIVING UNDER THE INFLUENCE
OF ALCOHOL OR DRUGS OR BOTH AND TO MAKE TECHNICAL CORRECTIONS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 18-8005, Idaho Code, be, and the same 1is
hereby amended to read as follows:

18-8005. PENALTIES. (1) Any person who pleads guilty to or is
found guilty of a violation of the provisions of section 18-8004(1)(a)
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or (5), Idaho Code, for the first time is guilty of a misdemeanor; and

(a) May be sentenced to jail for not to exceed six (6) months;
(b) May be fined an amount not to exceed one thousand dollars
($1,000);
(c) Shall be advised by the court in writing at the time of sen-
tencing of the penalties that will be imposed for subsequent
violations of the provisions of section 18-8004, Idaho Code, which
advice shall be signed by the defendant, and a copy retained by
the court and another copy retained by the prosecuting attorney;
and
(d) Shall have his driving privileges suspended by the court for
a period of thirty (30) days which shall not be reduced and during
which thirty (30) day period absolutely no driving privileges of
any kind may be granted. After the thirty (30) day period of abso-
lute suspension of driving privileges has passed, the defendant
shall have driving privileges suspended by the court for an addi-
tional period of at least sixty (60) days, not to exceed one hun-
dred fifty (150) days during which the defendant may request
restricted driving privileges which the court may allow, if the
defendant shows by a preponderance of the evidence that driving
privileges are necessary for his employment or for family health
needs.

(2) Any person who pleads guilty to or is found guilty of a
violation of the provisions of section 18-8004(1)(b), Idaho Code, for
the first time is guilty of a misdemeanor and subject to:

(a) The provisions of section 18-8005(1), Idaho Code; and

(b) The provisions of section 49-335, Idaho Code.

(3) Any person who pleads guilty to or is found guilty of a
violation of the provisions of section 18-8004(1)(c), Idaho Code, for
the first time, is guilty of a misdemeanor and is subject to:

(a) The provisions of section 18-8005(1), Idaho Code; and

(b) The provisions of section 49-335, Idaho Code.

(4) Any person who pleads guilty to or is found guilty of a
violation of the provisions of section 18-8004, Idaho Code, who previ-
ously has been found guilty of or has pled guilty to a violation of
the provisions of section 18-8004, Idaho Code, or any substantially
conforming foreign criminal violation within five (5) years, notwith-
standing the form of the judgment(s) or withheld judgment(s), is
guilty of a misdemeanor; and

(a) Shall be sentenced to jail for a mandatory minimum period of

not less than ten (10) days the first forty-eight (48) hours of

which must be consecutive, and may be sentenced to not more than
one (1) year;

(b) May be fined an amount not to exceed two thousand dollars

($2,000);

(c) Shall be advised by the court in writing at the time of sen-

tencing, of the penalties that will be imposed for subsequent

violations of the provisions of section 18-8004, Idaho Code, which
advice shall be signed by the defendant, and a copy retained by
the court and another copy retained by the prosecuting attorney;

(d) Shall surrender his driver's license or permit to the court;

(e) Shall have his driving privileges suspended by the court for

an additional mandatory minimum period of one (1) year after
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release from confinement, during which one (1) year period abso-

lutely no driving privileges of any kind may be granted; and

(f) I1f the person has pled guilty or was found guilty for the

second time within five (5) years of a violation of the provisions

of section 18-8004(1)(b) or (c), Idaho Code, then the provisions
of section 49-335, Idaho Code, shall apply.

(5) Any person who pleads guilty to or is found guilty of a
violation of the provisions of section 18-8004, Idaho Code, who previ-
ously has been found guilty of or has pled guilty to two (2) or more
violations of the provisions of section 18-8004, Idaho Code, or any
substantially conforming foreign criminal violation, or any combina-
tion thereof, within five (5) years, notwithstanding the form of the
judgment(s) or withheld judgment(s), shall be guilty of a felony; and

(a) Shall be sentenced to the custody of the state board of cor-
rection for not to exceed five (5) years; provided that notwith-
standing the provisions of section 19-2601, Idaho Code, should the
court impose any sentence other than incarceration in the state
penitentiary, the defendant shall be sentenced to the county jail
for a mandatory minimum period of not less than thirty (30) days;
and further provided that notwithstanding the provisions of sec-
tion 18-111, Idaho Code, a conviction under this section shall be
deemed a felony;

(b) May be fined an amount not to exceed five thousand dollars

($5,000);
(c) Shall surrender his driver's license or permit to the court;
and

(d) Shall have his driving privileges suspended by the court for

a mandatory minimum period of one (1) year after release from

imprisonment, and may have his driving privileges suspended by the

court for not to exceed five (5) years after release from impris-
onment, during which time he shall have absolutely no driving
privileges of any kind.

(6) For the purpose of computation of the enhancement period in
subsections (4), (5) and (7) of this section, the time that elapses
between the date of commission of the offense and the date the defend-
ant pleads guilty or is found guilty for the pending offense shall be
excluded. If the determination of guilt against the defendant is
reversed upon appeal, the time that elapsed between the date of the
commission of the offense and the date the defendant pleads guilty or
is found guilty following the appeal shall also be excluded.

(7) Notwithstanding the provisions of subsections (4) and (5) of
this section, any person who has pled guilty or has been found guilty
of a felony violation of the provisions of section 18-8004, Idaho
Code, or a violation of the provisions of section 18-8006, Idaho Code,
or a violation of the provisions of section 18-4006 3. (b), Idaho
Code, and within ten (10) years pleads guilty or is found guilty of a
further violation of the provisions of section 18-8004, Idaho Code,
shall be guilty of a felony and shall be sentenced pursuant to subsec-
tion (5) of this section.

(8) For the purpose of subsections (4) and (5) of this section, a
substantially conforming foreign criminal violation exists when a per-
son has pled guilty to or has been found guilty of a violation of any
federal law or law of another state, or any valid county, city, or
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town ordinance of another state substantially conforming to the provi-
sions of section 18-80064, Idaho Code. The determination of whether a
foreign criminal violation is substantially conforming is a question
of law to be determined by the court.

(9) Any person who pleads guilty to or is found guilty of a
violation of the provisions of section 18-8004 or 18-8006, Idaho Code,
shall undergo, at his own expense, (or at county expense through the
procedures set forth in chapters 34 and 35, title 31, Idaho Code,) and
prior to the sentencing date, an alcohol evaluation by an alcohol
evaluation facility approved by the Idaho department of health and
welfare. In the event the alcohol evaluation indicates the need for
alcohol treatment, the evaluation shall contain a recommendation by
the evaluator as to the most appropriate treatment program, together
with the estimated cost thereof, and recommendations for other suit-
able alternative treatment programs, together with the estimated costs
thereof. The person shall request that a copy of the completed evalua-
tion be forwarded to the court. The court shall take the evaluation
into consideration in determining an appropriate sentence. If a copy
of the completed evaluation has not been provided to the court, the
court may proceed to sentence the defendant; however, in such event,
it shall be presumed that alcohol treatment is required unless the
defendant makes a showing by a preponderance of evidence that treat-
ment is not required. If the defendant has not made a good faith
effort to provide the completed copy of the evaluation to the court,
the court may consider the failure of the defendant to provide the
report as an aggravating circumstance in determining an appropriate
sentence. If treatment is ordered, in no event shall the person or
facility doing the evaluation be the person or facility that provides
the treatment unless this requirement 1is waived by the sentencing
court, with the exception of federally recognized Indian tribes or
federal military installations, where diagnosis and treatment are
appropriate and available. Nothing herein contained shall preclude the
use of funds authorized pursuant to the provisions of chapter 3, title
39, Idaho Code, for court-ordered alcohol treatment for indigent
defendants.

(10) At the time of sentencing, the court shall be provided with
the following information:

(a) The results, if administered, of any evidentiary test for

alcohol and/or drugs;

(b) A computer or teletype or other acceptable copy of the

person's driving record;

(c) Information as to whether the defendant has pled guilty to or

been found guilty of violation of the provisions of section

18-8004 or 18-8006, Idaho Code, or a similar offense within the

past five (5) years, notwithstanding the form of the judgment(s)

or withheld judgment(s); and

(d) The alcohol evaluation required in subsection (59) of this

section, if any.

(11) A minor may be prosecuted for a violation of the provisions
of section 18-8004, Idaho Code, under title 16, Idaho Code. In addi-
tion to any other penalty, if a minor pleads guilty to or is found
guilty of a violation of the provisions of section 18-8004, Idaho
Code, he shall have his driving privileges suspended or denied for an
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additional one (1) year following the end of any period of suspension
or revocation existing at the time of the violation, or wuntil he
reaches the age of eighteen (18) years, whichever period is greater.
During the period of additional suspension or denial, absolutely no
driving privileges shall be allowed.

(12) 1In the event that the alcohol evaluation required in subsec-
tion (#9) of this section recommends alcohol treatment, the court
shall order the person to complete a treatment program in addition to
any other sentence which may be imposed, unless the court determines
that alcohol treatment would be inappropriate or undesirable, in which
event, the court shall enter findings articulating the reasons for
such determination on the record. The court shall order the defendant
to complete the preferred treatment program set forth in the evalua-
tion, or a comparable alternative, unless it appears that the defend-
ant cannot reasonably obtain adequate financial resources for such
treatment. In that event, the court may order the defendant to com-
plete a less costly alternative set forth in the evaluation, or a com-
parable program. Such treatment shall, to the greatest extent possi-
ble, be at the expense of the defendant. In the event that funding is
provided for or on behalf of the defendant by an entity of state gov-
ernment, restitution shall be ordered to such governmental entity in
accordance with the restitution procedure for crime victims, as speci-
fied under chapter 53, title 19, Idaho Code. Nothing contained herein
shall be construed as requiring a court to order that a governmental
entity shall provide alcohol treatment at government expense unless
otherwise required by law.

(13) Any ©person who 1is disqualified shall not be granted
restricted driving privileges to operate a commercial motor vehicle.

Approved March 29, 1993.

CHAPTER 273
(s.B. No. 1231)

AN ACT
RELATING TO MOTOR VEHICLE OPERATING AND USE FEES; AMENDING SECTION
49-434, IDAHO CODE, TO EXTEND THE USE FEE SCHEDULE APPLICABLE TO
COMMERCIAL VEHICLES WEIGHING IN EXCESS OF SIXTY THOUSAND POUNDS,
TO PROVIDE A USE FEE SCHEDULE APPLICABLE TO FARM VEHICLES AND
VEHICLES HAULING CERTAIN COMMODITIES WEIGHING IN EXCESS OF SIXTY
THOUSAND POUNDS AND TO PROVIDE FOR MAINTENANCE OF RECORDS, AND TO
MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 49-436, IDAHO CODE,
TO PROVIDE FOR MAINTENANCE OF RECORDS BY OWNERS OPERATING VEHICLES
WEIGHING IN EXCESS OF SIXTY THOUSAND POUNDS, TO PROVIDE FOR AUDIT-
ING OF THOSE RECORDS, TO PROVIDE ADDITIONAL FEES BASED ON ACCRUAL
OF OVERWEIGHT CITATIONS, TO PROVIDE A PENALTY FOR FAILURE TO MAIN-
TAIN ADEQUATE RECORDS AND TO REDUCE THE PENALTY FOR UNREPORTED
MILES; AMENDING SECTION 49-438, IDAHO CODE, TO PROVIDE A PENALTY
FOR EXCEEDING REGISTERED GROSS WEIGHT; - AND AMENDING SECTION
49-1001, IDAHO CODE, TO ESTABLISH A MAXIMUM BY WHICH THE AUTHO-
RIZED WEIGHT OF AN AXLE OR GROUP OF AXLES MAY BE EXCEEDED AND TO
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MAKE TECHNICAL CORRECTIONS.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 49-434, Idaho Code, be, and the same 1is
hereby amended to read as follows:

49-434, OPERATING FEES. (1) There shall be paid on all commercial
vehicles, noncommercial vehicles, and on all farm vehicles having a
maximum gross weight not in excess of sixty thousand (60,000) pounds,
an annual registration fee in accordance with the following schedule.

Maximum Gross Weight Annual Registration Fee
(Pounds) Noncommercial and Commercial
Farm Vehicles Vehicles
8,001-16,000 InNCe ccccccccccccscsssssd 31.08 $ 30.60
16,001-26,000 inC. cccccccccccsssscccs 61.08 143.40
26,001-30,000 inNCe ccccccccccccccccccs 91.68 223.80
30,001-40,000 inC. ccccccccccccccsssss 130.08 291.60
40,001-50,000 inNCe ccssscccccccccccess 188.28 360.00
50,001-60,000 inCe eeccccsssssssssssss 311.88 515.40

(2) There shall be paid on all commercial vehicles, irrespective
of body type, and on all farm vehicles having a maximum gross weight
in excess of sixty thousand (60,000) pounds, an annual registration
fee in the amount of one hundred twenty dollars ($120).

In addition, an annual registration fee shall be required for each
trailer or semitrailer in a combination of vehicles in the amount of
fifteen dollars ($15.00). An annual registration fee of eight dollars
($8.00) shall be required for each rental utility trailer having a
maximum laden or gross weight of up to two thousand (2,000) pounds, or
fifteen dollars ($15.00) for each rental utility trailer having a max-
imum laden or gross weight in excess of two thousand (2,000) pounds.
For a fee of fifteen dollars ($15.00) per year for each trailer or
semitrailer, or a fee of eight dollars ($8.00) or fifteen dollars
($15.00) per year, as applicable, for each rental utility trailer, the
department may issue a trailer, rental utility trailer or semitrailer
license plate that shall remain valid for a period of five (5) years.
The license plate shall become void if the owner's interest in the
trailer, rental utility trailer or semitrailer changes during the five
(5) year period. If the owner fails to enter the licensed trailer,
rental utility trailer or semitrailer on the annual renewal applica-
tion during the five (5) year period, the registration record shall be
purged. Any unrenewed, unexpired plate shall be returned to the
department if it is not entered on the renewal application.

(3) An administrative fee of four dollars ($4.00) shall be paid
on all registrations completed by the department under this section.

(4) In addition to the registration and license fees provided by
subsections (1) and (2) of this section, there shall be paid on all
commercial vehicles having a maximum gross weight in excess of sixty
thousand (60,000) pounds, a use fee based upon the registered maximum
gross weight in accordance with the following schedule. The use fees
shall be based-on-mriis-per-mrte-of-operatron calculated by multiply-

ing the mills per mile, determined from the mills per mile schedule
table, times the reported mileage for the vehicle, subject to the pro-
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visions of subsection-{7#)-of this section.
Maximum Gross

Weight of Vehicle Mills per Mile
(Pounds)
60,001-62,000 30.05
62,001-64,000 31.35
64,001-66,000 32.60
66,001-68,000 33.90
68,001-70,000 35.15
70,001-72,000 36.40
72,001-74,000 38.55
74,001-76,000 40.65
76,001-78,000 42.75
78,001-80,000 44.90
80,001-82,000 47.00
82,001-84,000 49.10
84,001-86,000 51.20
86,001-88,000 53.30
88,001-90,000 55.40
90,001-92,000 37.50
92,001-94,000 59.60
94,001-96,000 61.70
96,001-98,000 63.80
98,001-100,000 65.90
100,001-102,000 68.00
102,001-104,000 70.10
104,001-106,000 72.20

For each additional two thousand (2,000) pounds or fraction thereof in
excess of one hundred six thousand (106,000) pounds add 2.1 mills per
mile.

(5) In addition to the registration and license fees of this sec-—
tion, there shall be paid on all farm vehicles, and any commercial
vehicle exclusively engaged in the transportation of logs, pulp wood,
stull, poles, piling, rough lumber, ores, ore concentrates, sand and
gravel aggregates in bulk, livestock and vehicles used for the sole
purpose of transporting milk from the farm to processing plant, having
a maximum gross weight in excess of sixty thousand (60,000) pounds, a
use fee of-22745-mitis-per--mite in accordance with the following
schedule. The use fees shall be calculated by multiplying the mills
per mile, determined from the mills per mile schedule table, times the
reported mileage for the vehicle, subject to the provisions of thig
section.

Maximum Gross
Weight of Vehicle Mills per Mile
(Pounds)
60,001-62,000
62,001-64,000
64,001-66,000
66,001-68,000
68,001-70,000
70,001-72,000
72,001-74,000
741001-761000 Y
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76,001-78,000 22.45
78,001-80,000 22.45
80,001-82,000 24.55
82,001-84,000 26.65
84,001-86,,000 28.75
86,001-88,000 30.85
88,001-90,000 32.95
90,001-92,000 35.05
92,001-94,000 37.15
94,001-96,000 39.25
96,001-98,000 41.35
98,001-100,000 43.45
100,001-102,000 45.55
102,001-104,000 47.65
104,001-106,000 49.75

For each additional two thousand (2,000) pounds or fraction thereof in
excess of one hundred six thousand (106,000) pounds add 2.1 mills per
mile.

(6) If any motor vehicle, tratter-or-semitratter; or combinations
thereof;-whitch-hauts-reductbte-toads-ts-aunthortzed-—under—--the--provi-
stons--of-chapter-185-titte-495;-¥daho-Eode;—to of vehicles move on the
highways of the state, and the vehicle or combination exceeds the its
registered maximum gross weight of-eighty-thousand-{865;000)-poundss;
then-and-tn-that-event there shall be paid for that vehicle, tn--add:i-~
tton-to-the-other—fees-required-in-thits-sectionj-an—-additionat-use-fee
of-25i-mitis-per-mite-for-each—-two—thousand-£2;7000}-pounds-or-fraction
thereof-of-the-maximom-registered-gross-weight-of-the-vehtcte the fees
provided for in either subsection (4) or (5) of this section, as
applicable, for the actual gross weight of the vehicle or combination
of vehicles for the miles traveled at the heavier weight.

(67) If any motor vehiclej-tratter-or-semitratter or combinations
thereof;-—which of vehicles hauls nonreducible loads, ts as authorized
under the provisions of section 49-1004, Idaho Code, then and in that
event there 'shall be paid for that vehicle, in addition to the other
fees required in this section, an additional use fee of 2.1 mills per
mile for each two thousand (2,000) pounds or fraction thereof of the
maximum gross weight in excess of those set forth in section' 49-1001,
Idaho Code.

(#8) Any owner operating vehicle combinations may apply to the
department for authority to report multiple weights and pay use fees
based upon the maximum gross weight of each configuration in the com-
bination being operated. The owner shall declare a maximum gross
weight for each configuration being operated but not more than three
(3) maximum gross weights for a vehicle combination may be declared.
Any owner who receives authority to report and pay use fees at multi-
ple maximum gross weights shall register the motor vehicle in a combi-
nation at the highest maximum gross weight of the vehicle. Any owner
who reports vehicle combinations at multiple weights and fails to
maintain records and furnish said records to the department upon
request which show the configuration of the combination of vehicles
and the trailer and unit number for all miles and trip segments
traveled shall have all miles assessed at the highest maximum gross
weight of the combination of vehicles.
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(89) An applicant for registration of a commercial vehicle, a
noncommercial vehicle or a farm vehicle shall set forth the maximum
gross weight of the vehicle or combination of vehicles and the appli-
cant shall pay any annual registration fees and any annual license
fees on trailers and semitrailers required at the time he makes appli-
cation for registration subject to the provisions of subsections (1)
and (2) of this section. No part of the registration or license fees
shall be subject to refund. The use fee payment required shall be com-
puted according to the schedule in either subsection (4) or (5) of
this section on the mileage operated over the highways of the state of
Idaho and the owner of any vehicle against which a use fee is
assessed, shall at the time of making his next quarterly report pay
the use fee, if any, for the three (3) calendar months immediately
prior. In determining the mileage subject to the use fee, there shall
be deducted the miles traveled on roadways maintained with private
funds by agreement with the public agency or agencies having jurisdic-—
tion over them. In no event shall the total money credited to the
owner for the mileage exceed the actual cost of maintenance expended
by him.

SECTION 2. That Section 49-436, Idaho Code, be, and the same 1is
hereby amended to read as follows:

49-436. QUARTERLY REPORTS -- MAINTAINING RECORDS -- PENALTIES --
DEPOSIT OR BOND TO SECURE PAYMENT OF FEES -- APPEAL. (1) Not later
than the last day of April, and on the last day of each third calendar
month thereafter, each owner of a commercial or farm vehicle having a
maximum combined gross weight in excess of sixty thousand (60,000)
pounds, shall file with the department a statement of the gross miles
each vehicle has traveled over the highways of the state of Idaho for
the preceding calendar months of the year for which that report is
made. Each report shall be cumulative of all miles traveled during all
calendar months in that year for which the report is made.

(2) Every owner whose fees are computed as specified in section
49-434, Idaho Code, shall maintain records and-purchase-documents and
permit the department to inspect the records upon request to substan-
tiate and-justify-the-use-of-such-schedute-and-i+f-the-owner-ts-report-
tng-—-the--use--fee—--at-muitipte-weights;-the-records-shatt-inctude-the
configuration-of-the~combination-of-vehtctes-for-att--mites--travetedsy
and--shati--permit-~the-department-to-inspect-the-same-upon-demand the
following:

(a) The actual miles traveled over Idaho highways.

(b) Identification of the commodities hauled if using the sched-

ule in section 49-434(5), Idaho Code.

(c) Reporting at multiple weights pursuant to section 49-434,

Idaho Code.

(d) If an owner registers a vehicle or combination of vehicles at

a weight in excess of sixty thousand (60,000) pounds and the reg-

istered maximum gross weight is less than the weight allowable

under the provisions of section 49-1001, Idaho Code, for that
vehicle or combination of vehicles, then the owner must maintain
and provide to the department on demand records of the vehicle or
combination of vehicles actual gross weight and the configuration
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of the combination of vehicles for all miles traveled. If the
owner fails to maintain and produce such records then all miles
for the vehicle or combination of vehicles will be assessed at the
highest weight the vehicle or combination of vehicles could
legally operate pursuant to section 49-1001, Idaho Code. If an
owner registers a vehicle or combination of vehicles at a weight
in excess of sixty thousand (60,000) pounds and the registered
maximum gross weight is equal to or exceeds the weight allowable
under the provisions of section 49-1001, Idaho Code, for that
vehicle or combination of vehicles then the owner is not required
to maintain actual gross weight records of the vehicle or combina-
tion of vehicles. Owners may voluntarily report quarterly the
weight hauled in excess of registered maximum gross weight and may
pay use fees for such voluntarily reported weight without penalty.

(e) Overweight travel authorization fees as set forth in section

49-1001, Idaho Code, and use fees accrued through overweight cita-

tions as provided in this section shall be remitted quarterly.

(3) When the records are maintained outside this state by owners
engaged in transportation in this state, the owner shall reimburse the
department for reasonable expenses incurred by the department in mak—
ing audits of those records and accounts at the out-of-state location.
The owner or the department may request that the records be presented
at a place within the state designated by the department. The records
must be presented by a representative of the owner familiar with the
records and who is responsible for the safekeeping of the records.
Every owner is required to maintain records for four (4) years from
the due date of the quarterly report unless the department and the
owner agree in writing to shorten or lengthen the time period. The
amount of fees imposed in this chapter shall be assessed within four
(4) years after the due date of the quarterly report unless the
department and owner agree in writing to lengthen the time period. If
an assessment has been made, such fees may be collected by a proceed-
ing in court within a period of three (3) years after the assessment
or a final order entered pursuant to subsection (910) of this section.

(34) Owners of commercial and farm vehicles using the registra-
tion fee schedules in section 49-434(1), Idaho Code, are subject to
audit to determine if the proper schedule is being used. If the weight
classification being used is found to be understated, the difference
between the registration fees paid and the registration fees due will
become due and payable. If the vehicles are found to be operating in
excess of sixty thousand (60,000) pounds gross weight, the difference
between the registration fees paid under section 49-434(1), Idaho
Code, and the amount that would have been due under the use fee sched-
ule in section 49-434(4) or (5), Idaho Code, will be determined and
the balance due, if any, will be collected. If an owner registers a
vehicle or combination of vehicles at a weight less than the weight
allowable under the provisions of section 49-1001, Idaho Code, for
that vehicle or combination of vehicles then the owner must maintain
vehicle gross weight records in addition to the mileage records and
allow the department to inspect the vehicle gross weight and mileage
records.

(5) Owners using the use fee schedules in section 49-434(4) and
(5), Idaho Code, are subject to audit to determine if the proper use




C. 273 '93 IDAHO SESSION LAWS 919

fee schedule and weight classification is being used and if all miles
traveled on Idaho highways have been reported. If the operating
weight, as determined from citations issued for exceeding weight limi-
tations specified in title 49, Idaho Code, exceeds the registered max-
imum gross weight, the additional use fees for the miles traveled at
the heavier weight, if not already paid, shall become due and payable.

(46) An owner who witfutty fails to maintain records and-purchase
documents-to-substantiate-and-justify-the-miteage-reported;—-the-regts-
tratton--fee-schedute-usedj-or-the-configuration-of-the-vehtcte-combi-
nation-if-reporting-at-muttipte-weights;-shatt as required by the pro-
visions of this section may have the registration of all vehicles reg-
istered under sections 49-434 and 49-435, Idaho Code, suspended until
such time as adequate records as required by the provisions of thisg
section are provided. In the event that the owner does not produce
records, the department may make an assegssment of fees due based on an
estimate of the operation. The department shall promulgate rules spec-—
ifying the methodology used to determine an assessment based on an
estimate of the operation. There shall be added to every such esti-
mated assessment a penalty of two percent (2%) per month or fraction
thereof after the report was required to be filed or the fee became
due up to a maximum penalty of thirty-six percent (36%) of the fee
due. Upon payment of the estimated assessment and all other fees due
and owing including the reinstatement fee the owner's registration
shall be reinstated.

(57) An owner who fails to file any reports or pay any fees or
penalties due is subject to suspension or-revocation of their vehicle
registrations. An order suspending the vehicle registrations shall be
mailed to the owner upon discovery of the deficiency by the depart-
ment. The suspension shall be lifted if the reports are filed and the
payments due are made, along with a reinstatement fee of forty dollars
($40.00) per carrier within fifteen (15) days after receipt of the
suspension order. The owner shall have the right to appeal the suspen-
sion by petitioning the department for a hearing within ten (10) days
after receipt of the suspension order. If the suspension is set aside
the reinstatement fee shall not be due.

€6)--tf-the-owner-fatts-to-fite-required-reports;-pay-any-fees--or
penatties—-duej-or-fite-an-appeat-within-the-time-timit-spectfied;-the
department-shati-revoke-the-registrattonss--No--further--regtstrations
shati-be-permitted-on-the-ownersi-vehictes-untii-the-owner-compttes-by
£+ting--the--required--reports-—and-paying-the-fees-and-penatties-dues;
tnetuding-the-reinstatement-fee-provided-in--subsection--€{5)--of--thts
sections

(#8) An owner failing to file a mileage report or pay any fee due
within the time required as specified in this section, shall in addi-
tion to the amount of the fee pay a penalty of fifteen ten percent
(150%) of the amount of fee determined to be due, plus the interest of
one percent (1%Z) of the amount of the use fees due for each month or
fraction thereof after the report was required to be filed or the fee
became due, but the department may remit all or any part of the pen-
alty if satisfied that the delay was excusable up to a maximum of
twenty-four percent (24%). The department shall promulgate rules spec-—
ifying when the penalty may be held in abeyance or forgiven.

(89) (a) If the department finds it necessary in order to ensure
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the collection of any fees or penalties imposed upon an owner, it
may at the time and as a condition of granting a registration or
to reinstate a registration require an owner to deposit and keep
on deposit with the department a sum equal to the estimated fees
computed under the schedule in section 49-434, Idaho Code, for a
period of not to exceed three (3) months. In determining the
necessity for an applicant or owner to maintain a deposit the
department shall consider the applicant or owner's financial capa-
bility and responsibility and prior experience, if any, in col-
lecting fees or penalties from the applicant, owner or any person
having a substantial interest or control, directly or indirectly,
in or over the operations conducted or to be conducted under the
registration.
(b) The department may accept in Llieu of a deposit a bond to
secure payment of sums payable by the owner. The total amount of
the deposit or bond shall be determined by the department in a
manner as it shall deem proper, taking into account the nature and
scope of the owner's operations. The amount may be increased or
reduced at any time.
(c) If an owner ceases to be registered under the provisions of
this chapter, the department, upon receipt of all payments due,
shall refund to the owner all deposits remaining to the owner's
credit and shall release the surety on any bond given under this
section.
(d) Any applicant or owner required to make a deposit to secure
the payment of fees or penalties may by proper petition demand a
hearing on the necessity of the deposit or the reasonableness of
the amount required. A hearing shall be granted and held within
ten (10) days after the demand. The decision of the director shall
become final ten (10) days after service of the order upon the
applicant or owner concerned. Notice shall be served personally or
by certified mail addressed to the applicant or owner at his
address as it appears in the records of the department. An appeal
may be taken from any decision of the department as from the deci-
sion of the magistrate's division to the district court.

(910) An owner wishing to |contest an assessment made by the
department may within thirty (30) days from receipt of the assessment
file an appeal with the department. Upon receipt of an appeal the
director or his authorized representative shall schedule an informal
conference between the owner and a representative of the department.
The informal conference must be' conducted within twenty (20) days from
the date of receipt of notice of intent to appeal from the owner. The
owner and the representative of the department shall reduce all con-
clusions, agreements and decisions to writing, if an informal confer-
ence is held, but attendance at and participation in the informal con-
ference is at the option of the owner. If an informal conference 1is
held, the written report of the results of that conference shall be
provided to the director within ten (10) days. If the results of the
informal conference are not satisfactory to the owner, he may continue
with the appeal by informing the director in writing, and the director
or his authorized representative shall appoint a hearing officer to
conduct a contested case hearing in accordance with chapter 52, title
67, Idaho Code. The hearing officer may subpoena witnesses and evi-
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dence and administer oaths. The hearing officer shall prepare written
findings of fact and conclusions of law for the director or his autho-
rized representative. Upon receipt of findings of fact and conclusions
of law the director or his authorized representative shall issue a
final order affirming, modifying or reversing the original assess-
ment. All final orders rendered by the director or his authorized rep-
resentative shall be appealable in accordance with sectton-63-5215
chapter 52, title 67, Idaho Code.

SECTION 3. That Section 49-438, Idaho Code, be, and the same is
hereby amended to read as follows:

49-438. PENALT#ESY FOR EXCEEDING MA¥IMUM REGISTERED GROSS WEIGHT.
Any--person--who-shati-operate-or-causej;-permit;-or-suffer-to-be-oper-
ated-upon-any-highway-of-this-state-a-vehicte--with--a--maximum--gross
wetght-tn-excess-of-the-maximum-gross-wetght-for-which-the-vehtcte-has
been-registered-shati-be-deemed-to-have-set-a-new-maximum-gross-weight
and--shatt;--in--addition-to-any-penatties-spectfied-in-this-titte;-be
required-to-pay-the-additionat-fees-for-the-new-maximuom-gross—-weight=
Any person who shall operate, cause, permit, or suffer to be operated
upon any highway any vehicle or combination of vehicles with a maximum
gross weight in excess of the maximum registered gross weight of the
vehicle specified in this title, without having paid the additional
registration and use fees required, shall have committed an infrac-
tion.

SECTION 4. That Section 49-1001, Idaho Code, be, and the same is
hereby amended to read as follows:

49-1001. ALLOWABLE GROSS LOADS. The gross load imposed on the
highway by any vehicle or combination of vehicles shall not exceed the
limits in this section. The maximum single axle gross weight shall be
twenty thousand (20,000) pounds, the maximum single wheel gross weight
shall be ten thousand (10,000) pounds and the maximum gross vehicle or
combination weight shall be one hundred five thousand five hundred
(105,500) pounds, provided that maximum gross vehicle or combination
weight on United States federal interstate and defense highways of
this state shall not exceed eighty thousand (80,000) pounds, except as
permitted under the provisions of section 49-1004, Idaho Code.

(1) The total gross weight imposed on the highway by any group of
consecutive axles shall be determined by the following formula:

W=500( (LN/N-1)£+12N£+36)

Where W is the maximum weight in pounds (to the nearest 500
pounds) carried on any group of two (2) or more consecutive axles. L
is the distance in feet between the extremes of any group of two (2)
or more consecutive axles, and N is the number of axles under consid-
eration.

The formula is modified as illustrated in the following table:
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Distance in feet
between the
extremes of any
group of 2 or
more consecutive
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c.

Maximum load in pounds carried on any group of

2 or more consecutive axles

axles 2 axles 3 axles 4 axles 5 axles 6 axles 7 axles

4 34,000
3] 34,000
6 34,000
7 34,000
8 34,000
9 39,000
10 40,000

42,000
42,500
43,500
44,000
45,000
45,500
46,500
47,000
48,000
48,500
49,500
50,000
51,000
51,500
52,500
53,000
54,000
54,500
55,500
56,000
57,000
57,500
58,500
59,000
60,000

50,000
50,500
51,500
52,000
52,500
53,500
54,000
54,500
55,500
56,000
56,500
57,500
58,000
58,500
59,500
60,000
60,500
61,500
62,000
62,500
63,500
64,000
64,500
65,500
66,000
66,500
67,500
68,000
68,500
69,500
70,000
70,500
71,500
72,000
72,500
73,500
74,000
74,500
75,500
76,000
76,500
77,500
78,000

8 axles

WHEN NO ALLOWABLE WEIGHT IS
LISTED FOR ANY AXLE SPACING,
APPLY THE ALLOWABLE WEIGHT AS
LISTED IN THE FIRST COLUMN TO

THE LEFT

58,000
58,500
59,000
60,000
60,500
61,000
61,500
62,500
63,000
64,500
65,000
65,000
65,500
66,000
66,500
67,500
68,000
68,500
69,000
70,000
70,500
71,000
72,000
72,500
73,000
73,500
74,000
75,000
75,500
76,000
76,500
77,500
78,000
78,500
79,000
80,000
80,500
81,000
81,500

66,000
66,500
67,000
68,000
68,500
69,000
69,500
70,000
71,500
71,500
72,000
72,500
73,000
74,000
74,500
75,000
75,500
76,000
77,000
77,500
78,000
78,500
79,000
80,000
80,500
81,000
81,500
82,000
83,000
83,500
84,000
84,500
85,000
86,000
86,500

74,000
74,500
75,000
75,500
76,500
77,000
77,500
78,000
78,500
79,000
80,000
80,500
81,000
81,500
82,000
82,500
83,500
84,000
84,500
85,000
85,500
86,000
87,000
87,500
88,000
88,500
89,000
89,500
90,500
91,000
91,500

82,000
82,500
83,000
83,500
84,500
85,000
85,500
86,000
86,500
87,000
87,500
88,500
89,000
89,500
90,000
90,500
91,000
91,500
92,500
93,000
93,500
94,000
94,500
95,000
95,500
96,500
97,000

273 '93

9 axles

90,000
90,500
91,000
91,500
92,000
93,000
93,500
94,000
94,500
95,000
95,500
96,000
96,500
97,500
98,000
98,500
99,000
99,500
100,000
100,500
101,000
102,000
102,500
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55 78,500 82,500 87,000 92,000 97,500 103,000
56 79,500 83,000 87,500 92,500 98,000 103,500
57 80,000 83,500 88,000 93,000 98,500 104,000
58 84,000 89,000 94,000 99,000 104,500
59 85,000 89,500 94,500 99,500 105,000
60 85,500 90,000 95,000 100,500 105,500
61 86,000 90,500 95,500 101,000

62 87,000 91,000 96,000 101,500

63 87,500 92,000 96,500 102,000

64 88,000 92,500 97,500 102,500

65 88,500 93,000 98,000 103,000

66 89,500 93,500 98,500 103,500

67 90,000 94,000 99,000 104,500

68 90,500 95,000 99,500 105,000

69 91,000 95,500 100,000 105,500

70 92,000 96,000 101,000

71 92,500 96,500 101,500

12 93,000 97,000 102,000

73 93,500 98,000 102,500

74 94,500 98,500 103,000

75 95,000 99,000 103,500

76 95,500 99,500 104,500

77 96,000 100,000 105,000

78 97,000 101,000 105,500

79 97,500 101,500

80 98,000 102,000

81 98,500 102,500

82 99,000 103,000

83 100,000 104,000

84 104,500

85 105,000

86 or more 105,500

(a) The board may limit the application of the weights authorized

in this section as to certain highways which it determines have

limited structural capacity of pavements, bridges, or other appur-
tenances. In designating such highways, it may specify a minimum
wheelbase for combinations to be operated thereon. It may also

designate specific highways or portions on which operation of a

combination of vehicles with seven (7), eight (8) or nine (9) axle

vehicles will be subject to specified lesser allowable gross
weights.

(b) Notwithstanding the figures shown in the above table, two (2)

consecutive sets of tandem axles may carry a gross load of thirty-

four thousand (34,000) pounds each, providing the overall distance
between the first and last axles of such consecutive sets of tan-
dem axles is thirty-six (36) feet or more.

(2) The weight limitations set forth in the table above shall not
apply to any vehicle, or combination of vehicles when a greater
allowed weight in pounds would be permitted such vehicles under the
table provided in this subsection, except that with regard to trans-
portation on the United States federal interstate and defense highways
of this state, the following table of allowable weights shall apply
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only to vehicles engaged in the transportation of logs, pulp wood,
stull, rough lumber, poles or piling; or to any such vehicle engaged
in the transportation of ores, concentrates, sand and gravel and
aggregates thereof, in bulkj or to any such vehicle engaged in the
transportation of agricultural commodities, including livestock:

Distance in feet between Allowed Load in Pounds
the extremes of any group Vehicles with Vehicles with
of 2 or more consecutive Three or Four Five or more
axles axles axles
3 through 12 37,800 37,800
13 56,470 56,470
14 57,940 57,940
15 59,400 59,400
16 60,610 60,610
17 61,820 61,820
18 63,140 63,140
19 64,350 64,350
20 65,450 65,450
21 66,000 66,330
22 66,000 67,250
23 66,000 67,880
24 66,000 68,510
25 66,000 69,150
26 66,000 69,770
27 66,000 70,400
28 66,000 70,950
29 66,000 71,500
30 66,000 72,050
31 72,600
32 73,150
33 73,700
34 74,250
35 74,800
36 75,350
37 75,900
38 76,450
39 77,000
40 77,550
41 78,100
42 78,650
43 and over 79,000

The weight allowances provided in this subsection do not apply if the
total gross weight of a vehicle or combination of vehicles exceeds
seventy-nine thousand (79,000) pounds.

(3) In determining the gross weight of a vehicle or the gross
weight of any two (2) or more consecutive axles under subsections (1)
or (2) of this section, the total gross weight of the vehicle or com-
bination of vehicles or the gross weight of any two (2) or more con-
secutive axles shall be the sum of the axle weights.

(4) In applying the weight limitations imposed in this section, a
vehicle or combination of vehicles must comply exclusively with the
weight limitations in either subsection (1) or (2) of this section.

(5) In applying the weight limitations imposed in this section,
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the distance between axles shall be measured to the nearest even foot.
When a fraction is exactly one-half (1/2) foot the next larger whole
number shall be used.

(6) The limitations imposed in this section are in addition and
supplemental to all other laws imposing limitations upon the size and
weight of vehicles.

(7) Notwithstanding the other provisions of this chapter, no
vehicle, motor vehicle, trailer and/or semitrailer, or combination
thereof, may be operated on the public highways of the state under
loads which would result in the withholding of funds by operation of
controlling federal law as provided in the Federal Aid Highway Act of
1956, as amended.

(8) Except as provided herein, no vehicle or combination of vehi-
cles may proceed past the place of weighing at temporary or permanent
ports of entry or checking stations when: the weight of a single axle
exceeds the maximum limitations set forth herein by two thousand
(2,000) pounds or more; the weight of a combination of axles, or gross
vehicle weight exceeds the maximum allowable weight as set forth
herein by seven percent (7%) or more. Vehicles or combinations of
vehicles which exceed the weight limitations set forth herein shall be
required to be brought into compliance with applicable weight limita-
tions contained within this subsection at the place of weighing prior
to continuing, except those vehicles or combinations of vehicles which
are transporting loads which, in the determination of the board or
other proper authorities in charge of or having jurisdiction over a
highway, are deemed unsafe or impractical to bring into compliance at
the place of weighing, and except those vehicles which do not exceed
fifteen percent (15Z) over maximum axle and axle group weights set
forth in this section. Vehicles or combinations of vehicles transport-
ing loads in this latter category shall obtain a travel authorization
to the nearest place of safe unloading, load adjustment or other means
of legalization.

(a) Neither the state of Idaho or its employees, nor any author-

ity and its employees in charge of or having jurisdiction over a

highway, shall be held liable for personal injury or property dam-

age resulting from the requirements of section 49-1001(8), Idaho

Code.

(b) The fee for a travel authorization as set forth above shall

be fifty dollars ($50.00) and shall be on a form prescribed by the

board or other proper authorities, and shall not be construed as
contributing to a reduction in the penalties prescribed in section

49-1013, Idaho Code.

(c) The board or other proper authorities in charge of or having

jurisdiction over a highway shall adopt and enforce administrative

rules and regulations as may be necessary to carry out the provi-
sions of this section.

Approved March 29, 1993.



926 IDAHO SESSION LAWS C. 274 '93

CHAPTER 274
(S.B. No. 1233)

AN ACT
RELATING TO THE AERONAUTICS ADVISORY BOARD; AMENDING SECTION 21-135,
IDAHO CODE, TO PROVIDE THAT MEMBERS SHALL BE PUBLIC SPIRITED CITI-
ZENS OF GOOD CHARACTER, WELL INFORMED AND INTERESTED IN THE CON-
STRUCTION AND MAINTENANCE OF AERONAUTICAL FACILITIES.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 21-135, Idaho Code, be, and the same 1is
hereby amended to read as follows:

21-135. COMPOSITION OF ADVISORY BOARD ~- NUMBER -- APPOINTMENT --
QUALIFICATIONS. The advisory board shall be composed of three (3) mem-
bers to be appointed by the governor. Not more than two (2) members
thereof shall at any time belong to the same political party. Pro-
vided, however, two (2) members of the advisory board shall be rated
pilots. Members shall be successful public spirited men citizens of
good character, well informed and interested in the construction and
maintenance of aeronautical facilities. Selection and appointment
shall be made solely with regard to the best interests of the various
functions of the advisory board. Each member at the time of his
appointment shall be a citizen and resident taxpayer of the state of
Idaho, of the district from which he is appointed for at Lleast three
(3) years, and during his tenure of office no member shall hold or
occupy any elective or other appointive office, federal, state, county
or municipal, or any office in any political party.

Approved March 29, 1993.

CHAPTER 275
(S.B. No. 1236)

AN ACT
RELATING TO AIR QUALITY; AMENDING CHAPTER 1, TITLE 39, IDAHO CODE, BY
THE ADDITION OF NEW SECTIONS 39-118B, 39-118C AND 39-118D, IDAHO
CODE, TO PROVIDE RELATIONSHIP TO FEDERAL LAW, TO PROVIDE LEGISLA-
TIVE FINDINGS AND A DECLARATION OF PURPOSE AND TO CREATE THE IDAHO
AIR QUALITY PERMITTING ACCOUNT; AMENDING SECTION 39-105, IDAHO
CODE, TO PROVIDE DUTIES OF THE DIRECTOR REGARDING AIR QUALITY PER-
MITS ISSUED UNDER THE CLEAN AIR ACT AND TO MAKE TECHNICAL CORREC-
TIONS; AMENDING SECTION 39-108, IDAHO CODE, TO PROVIDE FOR ALTER-
NATIVE FINES FOR AIR VIOLATIONS; AMENDING SECTION 39-115, IDAHO
CODE, TO PROVIDE CRITERIA THROUGH RULE MAKING REGARDING CERTAIN
POLLUTION SOURCES, TO PROVIDE FOR FEES AND TO MAKE TECHNICAL COR-
RECTIONS; AMENDING SECTION 39-117, IDAHO CODE, TO REVISE PENALTIES
FOR VIOLATIONS; AND AMENDING CHAPTER 1, TITLE 39, IDAHO CODE, BY
THE ADDITION OF A NEW SECTION 39-118E, IDAHO CODE, TO PROVIDE FOR
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SMALL BUSINESS ASSISTANCE.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 1, Title 39, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 39-118B, Idaho Code, and to read as
follows:

39-118B. RELATIONSHIP TO FEDERAL LAW. The board may promulgate
rules and regulations to ensure that the state of Idaho is in compli-
ance with the provisions of the federal clean air act. To the extent
that the federal clean air act sets forth or the United States envi-
ronmental protection agency adopts or has adopted a specific standard,
emigssion limitation or control technology requirement under the clean
air act, a more stringent standard, emission limitation or control
technology requirement promulgated by the board shall not become
effective until specifically approved by statute.

SECTION 2. That Chapter 1, Title 39, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 39-118C, Idaho Code, and to read as
follows:

39-118C. LEGISLATIVE FINDINGS AND DECLARATION OF PURPOSE.
(1) The legislature finds that it is an obligation of the state of
Idaho under title V of the clean air act to provide for an operating
permit program for sources of air pollution within the state.

(2) The purpose of these amendments to the environmental protec-
tion and health act is to meet the state's obligation to protect air
quality with a cost-effective operating permit program.

(3)° The legislature intends that the department's regulation
under title V of the clean air act shall take advantage of the flexi-
bility authorized by the federal clean air act to establish reasonable
and cost-effective requirements. Such requirements shall include, but
not be limited to:

(a) Operating flexibility provisions;

(b) Provisions allowing off-permit changes;

(c) Provisions that limit federally enforceable hazardous air

pollutant requirements to that group of pollutants listed under

section 112 of the federal clean air act (to the extent that the
operating permits address hazardous air pollutants);

(d) Provisions for operating permits to be issued for fixed terms

of five (5) years; provided that, in order to facilitate the

implementation of the title V operating permit program, the direc-
tor may issue operating permits with terms of from three (3) to
five (5) years during the first three (3) years following environ-
mental protection agency approval of Idaho's title V operating
permit program so long as those permits with fixed terms of less
than five (5) years are renewed with terms of five (5) years
thereafter; and provided further that if the maximum operating
permit term under the federal clean air act should be extended
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beyond five (5) years, the director shall similarly extend the
term of operating permits issued under the Idaho program; and pro-
vided further, that shorter terms are allowable when mutually
agreed upon by the department and the applicantj;

(e) Provisions for adequate, streamlined and reasonable proce-
dures for processing modifications, including establishing crite-
ria to determine insignificant changes that shall not require a
permit modification, and establishing classes of modifications
based on significance which shall include a minor modification
class for which modifications may be processed in group as autho-
rized by 40 CFR 70.7(e)(3) as may be amended; and

(f) Provisions allowing an existing source to make changes that
reduce emissions without applying for a permit to construct or an
amendment to an operating permit; provided, however, that an
existing source that makes such changes may seek and obtain an
operating permit modification if it chooses.

SECTION 3. That Chapter 1, Title 39, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 39-118D, Idaho Code, and to read as
follows:

39-118D. IDAHO AIR QUALITY PERMITTING ACCOUNT. (1) All moneys
received from fees collected from the pollution sources requiring per-
mitting under title V of the federal clean air act amendments of 1990
shall be forwarded to the division of environmental quality of the
department of health and welfare and shall be paid into the Idaho air
quality permitting account which is hereby created in the office of
the state treasurer.

(2) Such moneys and all interest earned thereon shall be kept in
the Idaho air quality permitting account. and shall be expended for the
technical, legal and administrative support necessary for implementing
the operating permit program required under title V of the federal
clean air act amendments of 1990.

(3) All salaries, costs and expenses incurred by the division of
environmental quality in performing the duties and the exercise of its
powers in carrying out the operating permit program required under
title V of the federal clean air act amendments of 1990 shall be paid
out of the air quality permitting account.

SECTION 4. That Section 39-105, Idaho Code, be, and the same 1s
hereby amended to read as follows:

39-105. POWERS AND DUTIES OF THE DIRECTOR. The director shall
have the following powers and duties:

1. All of the powers and duties of the department of public
health, the department of health, the board of health, and the air
pollution control commission, are hereby transferred to the director
of the department of health and welfare, provided, however, that rule
making and hearing functions relating to environmental protection,
public health and licensure and certification standards shall be
vested in the board of health and welfare. The director shall have all
such powers and duties as may have been or could have been exercised
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by his predecessors in law, including the authority to adopt, promul-
gate, and enforce rules and regulations in those circumstances when
the authority to adopt, promulgate, and enforce such rules and regula-
tions is not vested in the board of health and welfare, and shall be
the successor in law to all contractual obligations entered into by
his predecessor in law. All rule making proceedings and hearings of
the director shall be governed by the provisions of chapter 52, title
67, Idaho Code.

2., The director shall, pursuant and subject to the provisions of
the Idaho Code, and the provisions of this act, formulate and recom-
mend to the board, rules, regulations, codes and standards, as may be
necessary to deal with problems related to personal health, water pol-
lution, air pollution, visual pollution, noise abatement, solid waste
disposal, and licensure and certification requirements pertinent
thereto, which shall, upon adoption by the board, have the force of
law relating to any purpose which may be necessary and feasible for
enforcing the provisions of this act, including, but not limited to
the prevention, control or abatement of environmental pollution or
degradation and the maintenance and protection of personal health. Any
such regulation or standard may be of general application throughout
the state or may be limited as to times, places, circumstances or
conditions in order to make due allowance for variations therein.

3. The director, under the rules, regulations, codes or standards
adopted by the board, shall have the general supervision of the pro-
motion and protection of the life, health, mental health and environ-
ment of the people of this state. The powers and duties of the direc-
tor shall include but not be limited to the following:

a. The 1issuance of licenses and permits as prescribed by law and
by the rules and regulations of the board. For each air gquality
operating permit issued under title V of the federal clean air act
and its implementing regulations, the director shall, consistent
with the federal clean air act and its implementing regulations,
expressly include a provision stating that compliance with the
conditions of the permit shall be deemed compliance with the
applicable requirements of the federal clean air act and the title
V_implementing regulations. The director may develop and issue
general permits covering numerous similar sources, as authorized
by 40 CFR 70.6(d) as may be amended, and as appropriate.
b. The supervision and administration of laboratories and the
supervision and administration of standards of tests for environ-
mental pollution, chemical analyses and communicable diseases. The
director may require that laboratories operated by any city,
county, institution, person, firm or corporation for health or
environmental purposes conform to standards set by the board.

c. The supervision and administration of a mental health program,

which shall include services for the evaluation, screening, cus-

tody and treatment of the mentally ill and those persons suffering
from a mental defect, or mental defects.

d. The enforcement of minimum standards of health, safety and

sanitation for all public swimming pools within the state.

e. The enforcement of standards, rules and regulations, relating

to public water supplies.

f. The supervision and administration of the wvarious schools,
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hospitals and institutions that were the responsibility of the
board of health at the time this act went into effect.
g. The supervision and administration of services dealing with
the problems of alcoholism, including but not limited to the care
and rehabilitation of persons suffering from alcoholism.
h. The establishment of liaison with other governmental depart-
ments, agencies and boards in order to effectively assist other
governmental entities with the planning for the control of or
abatement of environmental and health problems. All of the rules,
regulations and standards adopted by the board shall apply to
state institutions.
i. The supervision and administration of an emergency medical
service program, including but not limited to assisting other gov-
ernmental agencies and local governmental wunits, in providing
first aid emergency medical services and for transportation of the
sick and injured.
jo The supervision and administration of a system to safeguard
air quality and for limiting and controlling the emission of air
contaminants.
k. The supervision and administration of a system to safeguard
the quality of the waters of this state, including but not limited
to the enforcement of standards relating to the discharge of
effluent into the waters of this state and the storage, handling
and transportation of solids, liquids, and gases which may cause
or contribute to water pollution.
1. The supervision and administration of administrative units
whose responsibility shall be to assist and encourage counties,
cities, other governmental units, and industries in the control of
and/or abatement of environmental and health problems.
m. The administration of solid waste disposal site and develop-
ment review in accordance with the provisions of chapter 74, title
39, Idaho Code, and chapter 4, title 39, Idaho Code, and in par-
ticular as follows:
i. The 1issuance of a solid waste disposal site certificate
in the manner provided in chapter 74, title 39, Idaho Code.
ii. Provide review and comment regarding the design of solid
waste disposal facilities in accordance with the provisions
of chapter 74, title 39, Idaho Code.
iii, Approving ground water monitoring methods and implemen-
tation associated with development and operation of solid
waste disposal sites pursuant to chapter 74, title 39, Idaho
Code.
iv. Cooperating and coordinating with operational monitoring
of solid waste disposal sites by district health departments
pursuant to authority established in chapters 4 and 74, title
39, Idaho Code.
v. The authority granted to the director pursuant to provi-
sions of this subsection shall not be effective unless and
until the state of Idaho has obtained approved state status
from the United States environmental protection agency
(USEPA). Prior to said approval, or in the event of revoca-
tion of approved state status, the provisions of the solid
waste facilities act shall be null and void.
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vi. The authority to develop and propose regulations as nec-
essary to supplement details of compliance with the solid
waste facilities act and applicable federal regulations, pro-
vided that such regulations shall not conflict with the pro-
vigsions of this act nor shall such regulations be more strict
than the requirements established in federal law or in the
solid waste facilities act.
vii. When reviewing the phases of solid waste disposal site
development referred to herein the following standards shall
apply to the review process:
A. For site certification the director shall accept
applicant representations if accompanied by certifica-
tion from a licensed professional engineer or licensed
geologist, as appropriate, with respect to the particu-
lar aspect of compliance certified. Absent substantial
evidence of errors in the professional certification
submitted by the owner, a site certificate shall be
issued.
B. For design review of a solid waste disposal facility
the director shall review the design documents submitted
by the owner's licensed professional engineer or
licensed geologist, as appropriate, and return comments
to the owner within the specified period established in
chapter 74, title 39, Idaho Code. The director's author-
ity shall be limited to review and comment in the design
phase of disposal site development, unless the director
finds, upon substantial evidence, that construction of
the submitted design would imperil public health or the
environment. In such circumstance, the director 1is
empowered to issue a fourteen (14) day administrative
stay prohibiting construction of the proposed solid
waste disposal site and to 1initiate equitable legal
action in the district court in the county wherein the
facility is located to prohibit construction until the
potential peril is remedied.
C. For review of plans of a ground water quality moni-
toring system the director shall approve the proposed
ground water monitoring system if a preponderance of the
evidence supports the conclusion that it will meet the
monitoring requirements established by the USEPA and
chapter 74, title 39, Idaho Code. Only by the presence
of substantial evidence that the ground water quality
monitoring system will not function appropriately, which
evidence shall be affirmatively identified by the direc-
tor, shall a ground water quality monitoring system be
disapproved. The director shall set forth in any such
notice of disapproval the steps an applicant can take to
obtain approval.
n. The enforcement of all laws, rules, regulations, codes and
standards relating to environmental protection and health.
o. The formulation and adoption of a comprehensive state nutrient
management plan for the surface waters of the state of 1Idaho in
consultation with the appropriate state or federal agencies, local
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units of government, and with public involvement as provided for
under the administrative procedure act. The director shall recom-
mend by March 1, 1990, to the board for adoption, rules and regu-
lations setting forth  procedures for development of the plan,
including mechanisms to keep the public informed and encourage
public participation in plan development.

The plan shall be developed on a hydrologic basin unit basis
with a lake system emphasis. The panhandle hydrologic basin plan
shall be completed no later than July 1, 1995. The remaining basin
plans shall be completed no later than January 1, 1995. Each plan
shall identify nutrient sources; the dynamics of nutrient removal,
use, and dispersal; and preventative or remedial actions where
feasible and necessary to protect the surface waters of the state.
The director shall formulate and recommend to the board for adop-
tion rules and regulations as necessary to implement the plan. The
plan shall be used by the department and other appropriate agen-
cies 1including soil conservation districts, public health dis-
tricts and local units of government in developing programs for
nutrient management. State and local units of government shall
exercise their police powers in compliance with the comprehensive
state nutrient management plan of this act. Local nutrient manage-
ment programs adopted by any local unit of government prior to the
completion of the state comprehensive nutrient management plan or
a hydrologic basin plan shall be consistent with the criteria for
inclusion in the comprehensive state nutrient management plan as
enumerated in this subsection, as evidenced by findings of fact by
the local units of government and confirmed by the division of
environmental quality and the 1local health district board. The
director shall recommend by March 1, 1990, to the board for adop-
tion, rules and regulations for procedures to determine consis-
tency.

p. The formulation of a water quality management plan for Priest
lake in conjunction with a planning team from the Priest lake area
whose membership shall be appointed by the board and consist of a
fair representation of the  arious land managers, and user and
interest groups of the lake and its Idaho watershed. The stated
goal of the plan shall be to maintain the existing water quality
of Priest lake while continuing existing nonpoint source activi-
ties in the watershed and providing for project specific best man-
agement practices when necessary. The plan shall include compre-
hensive characterization of lake water quality through completion
of a baseline monitoring program to be conducted by the department
and shall consider existing economics and nonpoint source activity
dependent industries of the Priest lake area. The planning team
shall conduct public hearings and encourage public participation
in plan development including opportunity for public review and
input. Technical assistance to the planning team, with state
nonpoint source management programs in forest practices, road con-
struction and maintenance, agriculture and mining shall be pro-
vided by the department. Technical assistance to the planning team
on area planning, =zoning and sanitary regulations shall be pro-
vided by the clean lakes council. The plan shall be submitted to
the board for its approval at the end of a three (3) year plan
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development period. Upon review and acceptance by the board, the
plan shall be submitted to the legislature for amendment, adoption
or rejection. If adopted by the legislature, the plan shall be
enacted by passage of a statute at the regular legislative session
when it receives the plan and shall have the force and effect of
law. Existing forest practices, agricultural and mining nonpoint
source management programs are considered to be adequate to pro-
tect water quality during the plan development period.

4, The director, when so designated by the governor, shall have
the power to apply for, receive on behalf of the state, and utilize
any federal aid, grants, gifts, gratuities, or moneys made available
through the federal government, including but not limited to the fed-
eral water pollution control act, for use in or by the state of Idaho
in relation to health and environmental protection.

5. The director shall have the power to enter into and make con-
tracts and agreements with any public agencies or municipal corpora-
tion for facilities, land, and equipment when such use will have a
beneficial, recreational, or therapeutic effect or be in the best
interest in carrying out the duties imposed upon the department.

The director shall also have the power to enter into contracts for
the expenditure of state matching funds for local purposes. This sub-
section will constitute the authority for public agencies or municipal
corporations to enter into such contracts and expend money for the
purposes delineated in such contracts.

6. The director is authorized to adopt an official seal to be
used on appropriate occasions, in connection with the functions of the
department or the board, and such seal shall be judicially noticed.
Copies of any books, records, papers and other documents in the
department shall be admitted in evidence equally with the originals
thereof when authenticated under such seal.

SECTION 5. That Section 39-108, Idaho Code, be, and the same 1is
hereby amended to read as follows:

39-108. INVESTIGATION -- INSPECTION -- RIGHT OF ENTRY -- VIOLA-
TION —— ENFORCEMENT -- PENALTY —- INJUNCTIONS. 1. The director shall
cause investigations to be made upon the request of the board or upon
receipt of information concerning an alleged violation of this act or
of any rule, regulation, permit or order promulgated thereunder, and
may cause to be made such other investigations as the director shall
deem advisable.

2, For the purpose of enforcing any provision of this chapter or
any rule or regulation authorized in this chapter, the director or the
director's designee shall have the authority to:

a. Conduct a program of continuing surveillance and of regular or

periodic inspection of actual or potential health hazards, air

contamination sources, water pollution sources, noise sources, and
of solid waste disposal sites;

b. Enter at all reasonable times upon any private or public prop-

erty, upon presentation of appropriate credentials, for the pur-

pose of inspecting or investigating to ascertain possible viola-
tions of this act or of rules, regulations, permits or orders
adopted and promulgated by the director or the board;
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c. All inspections and investigations conducted under the author-
ity of this chapter shall be performed in conformity with the pro-
hibitions against unreasonable searches and seizures contained 1in
the fourth amendment to the constitution of the United States and
arttcte-f; section 17, article I, of the constitution of the state
of Idaho. The state shall not, under the authority granted by this
chapter, conduct warrantless searches of private property in the
absence of either consent from the property owner or occupier or
exigent circumstances such as a public health or environmental
emergencys;

d. Any district court in and for the county in which the subject

property is located is authorized to issue a search warrant to the

director upon a showing of (i) probable cause to suspect a viola-
tion, or (ii) the existence of a reasonable program of inspection.

Any search warrant issued under the authority of this chapter

shall be limited in scope to the specific purposes for which it is

issued and shall state with specificity the manner and the scope
of the search authorized.

3. Whenever the director determines that any person is in viola-
tion of any provision of this act or any rule, regulation, permit or
order 1issued or promulgated pursuant to this act, the director may
commence either of the following:

a. Administrative Enforcement Action ,

i. Notice. The director may commence an administrative
enforcement action by issuing a written notice of violation.
The notice of violation shall identify the alleged violation
with specificity, shall specify each provision of the act,
rule, regulation, permit or order which has been violated,
and shall state the amount of civil penalty claimed for each
violation. The notice of violation shall inform the person to
whom it 1is directed of an opportunity to confer with the
director or the director's designee in a compliance confer-
ence concerning the alleged violation. A written response may
be required within fifteen (15) days of receipt of the notice
of violation by the person to whom it is directed.

ii. Scheduling compliance conference. If a recipient of a
notice of violation contacts the department within fifteen
(15) days of the receipt of the notice, the recipient shall
be entitled to a compliance conference. The conference shall
be held within twenty (20) days of the date of receipt of the
notice, unless a later date is agreed upon between the par-
ties. If a compliance conference is not requested, the direc-
tor may proceed with a civil enforcement action as provided
in paragraph b. of this subsection.

iii. Compliance conference. The compliance conference shall
provide an opportunity for the recipient of a notice of
violation to explain the circumstances of the alleged viola-
tion and, where appropriate, to present a proposal for
remedying damage caused by the alleged violation and assuring
future compliance.

iv. Consent order. If the recipient and the director agree
on a plan to remedy damage caused by the alleged violation
and to assure future compliance, they may enter into a con-
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sent order formalizing their agreement. The consent order may
include a provision providing for payment of any agreed civil
penalty.

v. Effect of consent order. A consent order shall be effec-
tive immediately upon signing by both parties and shall pre-
clude any civil enforcement action for the same alleged
violation. If a party does not comply with the terms of the
consent order, the director may seek and obtain, in any
appropriate district court, specific performance of the con-
sent order and such other relief as authorized in this chap-
ter.

vi. Failure to reach consent order. If the parties cannot
reach agreement on a consent order within sixty (60) days
after the receipt of the notice of violation or if the recip-
ient does not request a compliance conference as per subsec-
tion a.(ii) of this section, the director may commence and
prosecute a civil enforcement action in district court, in
accordance with subsection b. of this section.

b. Civil enforcement action. The director may initiate a civil
enforcement action through the attorney general as provided in
section 39-109, Idaho Code. Civil enforcement actions shall be
commenced and prosecuted in the district court in and for the
county in which the alleged violation occurred, and may be brought
against any person who is alleged to have violated any provision
of this act or any rule, regulation, permit or order which has
become effective pursuant to this act. Such action may be brought
to compel compliance with any provision of this act or with any
rule, regulation, permit or order promulgated hereunder and for
any relief or remedies authorized in this act. The director shall
not be required to initiate or prosecute an administrative action
before initiating a civil enforcement action.

4. No civil or administrative proceeding may be brought to
recover for a violation of any provision of this chapter or a viola-
tion of any rule, regulation, permit or order issued or promulgated
pursuant to this chapter, more than two (2) years after the director
had knowledge or ought reasonably to have had knowledge of the viola-
tion.

5. Any person determined in a civil enforcement action to have
violated any provision of this act or any rule, regulation, permit or
order promulgated pursuant to this act shall be liable for a civil
penalty not to exceed ten thousand dollars ($10,000) per violation or
one thousand dollars ($1,000) for each day of a continuing violationm,
whichever is greater or ten thousand dollars ($10,000) for each sepa-
rate air violation and day of continuing air violation. The method of
recovery of said penalty shall be by a civil enforcement action in the
district court in and for the county where the violation occurred. All
civil penalties collected under this act shall be paid into the gen-
eral fund of the state. Parties to an administrative enforcement
action may agree to a civil penalty as provided in this subsection.

6. In addition to such civil penalties, any person who has been
determined to have violated the provisions of this act or the rules,
regulations, permits or orders promulgated thereunder, shall be liable
for any expense incurred by the state in enforcing the act, or in




936 IDAHO SESSION LAWS c. 275 '93

enforcing or terminating any nuisance, source of environmental degra-
dation, cause of sickness, or health hazard.

7. No action taken pursuant to the provisions of this act or of
any other environmental protection or health law shall relieve any
person from any civil action and damages that may exist for injury or
damage resulting from any violation of this act or of the rules, regu-
lations, permits and orders promulgated thereunder.

8. In addition to, and notwithstanding other provisions of this
act, in circumstances of emergency creating conditions of imminent and
substantial danger to the public health or environment, the prosecut-
ing attorney or the attorney general may institute a civil action for
an immediate injunction to halt any discharge, emission or other
activity in violation of provisions of this act or rules, regulations,
permits and orders promulgated thereunder. In such action the court
may issue an ex parte restraining order.

SECTION 6. That Section 39-115, Idaho Code, be, and the same 1is
hereby amended to read as follows:

39-115. POLLUTION SOURCE PERMITS.

(1) (a) The director shall have the authority to issue pollution

source permits in compliance with the regulations established by

the board of health and welfare.

(b) The board shall develop criteria through rule making by

November 15, 1993, to determine insignificant activities and such

sources or modification with emigsions at or below the deminimis

level which shall not require either a permit to construct or a

permit to operate; provided however, that a registration of the

activities or sources may be required.

(2) The director shall have the authority to sue in competent
courts to enjoin any threatened or continuing:

(a) Violations of pollution source permits or conditions thereof

without the necessity of a prior revocation of the permit; or

(b) Construction of an industrial or commercial air pollution

source without a permit required under this chapter or regulations

adopted by the board.

(3) The department is authorized to charge and collect a fee for
processing applications for industrial or commercial air pollution
source permits in accordance with a fee schedule established by the
board pursuant to this chapter. For fees charged for operating per-
mits under title V of the federal clean air act amendments of 1990,
the department shall not charge a fee on any hazardous air pollutant
other than those listed under section 112 of the federal clean air
act. The fee schedule shall be structured to provide an incentive for
emission reduction.

(34) The director may issue air emission source permits to con-
struct a facility to incinerate any waste or waste item contaminated
with polychlorinated biphenyls ' (PCBs) only if the director finds:

(a) The facility will not be sited in complex valley terrain

where the valley floor is less than five (5) miles wide and the

valley walls rise more than one thousand (1,000) feet; and

(b) The facility has complied with local planning and zoning

requirements;
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(c) There has been an opportunity for public participation; and

(d) The facility will employ best available technology and

instrumentation.

Subsection (34) of this section shall not apply to incineration
activities existing on or before January 1, 1987.

SECTION 7. That Section 39-117, Idaho Code, be, and the same is
hereby amended to read as follows:

39-117. CRIMINAL VIOLATION -- PENALTY ----M¥SBEMEANGR. Q Any
person who wilfully or negligently violates any of the provisions of
the non-air quality public health or environmental protection laws or
the terms of any lawful notice, order, permit, standard, rule or regu-
lation 1issued pursuant thereto, shall be guilty of a misdemeanor and
upon conviction thereof shall be punished by a fine of not more than
ten thousand dollars ($10,000) for each separate violation or one
thousand dollars ($1,000) per day for continuing violations, whichever
is greater.

(2) Any person who knowingly violates any of the provisions of
the air quality public health or environmental protection laws or the
terms of any lawful notice, order, permit, standard or rule shall be
guilty of a misdemeanor and upon conviction thereof, shall be punished
by a fine of not more than ten thousand dollars ($10,000) for each
separate violation or for each day of a continuing violation. In
addition, any person who knowingly releases into the ambient air any
hazardous air pollutant listed pursuant to section 112 of the federal
clean air act 42 USC 7412, or any extremely hazardous substance listed
pursuant to 42 USC 11002(a)(2) that is not listed under sectiom 112,
and who knows at the time that he thereby places another person in
imminent danger of death or serious bodily injury shall, upon convic-
tion, be punished by a fine of not more than two hundred fifty thou-
sand dollars ($250,000) per day, or by imprisonment of not more than
fifteen (15) years or both such fine and imprisonment. Any person
committing such violation which is an organization, shall, upon con-
viction under this subsection, be subject to a fine of not more than
one million dollars ($1,000,000) for each violation. For any air pol-
lutant for which the environmental protection agency or the board of
health and welfare has set an emissions standard or for any source for
which a permit has been issued under title V of the clean air act
amendments of 1990, a release of such pollutant in accordance with
that standard or permit shall not constitute a violation of the provi-
sions of this subsection.

SECTION 8. That Chapter 1, Title 39, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be

known and designated as Section 39-118E, Idaho Code, and to read as
follows:

39-118E. SMALL BUSINESS ASSISTANCE. The department shall imple-
ment a small business assistance program as required in 42 U.S.C.
7661A.

Approved March 29, 1993.
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CHAPTER 276
(s.B. No. 1252)

AN ACT
APPROPRIATING MONEYS FOR THE IDAHO SCHOOL FOR THE DEAF AND THE BLIND
FOR FISCAL YEAR 1994; REAPPROPRIATING CERTAIN UNEXPENDED AND UNEN-
CUMBERED BALANCE IN THE GENERAL ACCOUNT; AND SETTING FORTH CONDI-
TIONS FOR THE REAPPROPRIATION.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. There is hereby appropriated to the State Board of
Education for the Idaho School for the Deaf and the Blind the follow-
ing amounts, to be expended according to the designated expense clas-
ses from the listed funds for the period July 1, 1993, through June
30, 1994:

FOR FOR FOR
PERSONNEL OPERATING CAPITAL
COSTS EXPENDITURES OUTLAY TOTAL
FROM:
General Fund $4,308,600 $744,000 $60,000 $5,112,600
Idaho School for the
Deaf and the Blind
Income Fund 56,100 56,100
Federal Grants
Fund 50,000 72,400 5,000 127,400
Miscellaneous Revenue
Fund 4,000 20,200 5,000 29,200
TOTAL $4,362,600 $892,700 $70,000 $5,325,300

SECTION 2. There is hereby reappropriated to the State Board of
Education for the Idaho School for the Deaf and the Blind, subject to
the provisions of Section 3 of this act, the unexpended and unencum-
bered balance of any General Fund appropriation made to the Idaho
School for the Deaf and the Blind for the period July 1, 1992, through
June 30, 1993, to be used for nonrecurring expenditures only for the
period July 1, 1993, through June 30, 1994.

SECTION 3. The reappropriation granted in Section 2 of this act
shall be subject to the following conditions:

(1) If the unexpended and unencumbered balance in the General
Fund on June 30, 1993, is zero, the reappropriation in Section 2 1is
hereby declared to be null and void.

(2) If the unexpended and unencumbered balance in the General
Fund on June 30, 1993, is greater than zero but less than the total
reappropriation authority granted to all state agencies, the amount
reappropriated in Section 2 shall be in the proportion that the
reappropriation for the Idaho School for the Deaf and the Blind bears
to the total reappropriation authority granted to all state agencies.

Approved March 29, 1993.
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CHAPTER 277
(Ss.B. No. 1254)

AN ACT
APPROPRIATING MONEYS TO THE INDUSTRIAL COMMISSION FOR FISCAL YEAR
1994.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. There is hereby appropriated to the Industrial Commis-
sion the following amounts, to be expended for the designated programs
according to the designated expense classes from the listed funds for
the period July 1, 1993, through June 30, 1994:

FOR
FOR FOR FOR TRUSTEE AND
PERSONNEL OPERATING CAPITAL BENEFIT
COSTS EXPENDITURES OUTLAY PAYMENTS TOTAL
A. COMPENSATION:
FROM:
Industrial Administration
Fund $1,379,000 $ 398,800 $16,900 § 698,900 $2,493,600
Federal Grant
Fund 4,000 6,400 10,400
Miscellaneous Revenue
Fund 42,100 42,100

TOTAL $1,383,000 $ 447,300 $16,900 $ 698,900 $2,546,100
B. REHABILITATION:

FROM:

Industrial Administration

Fund $1,992,700 $ 484,900 $19,500 $2,497,100
C. CRIME VICTIMS:

FROM:
Crime Victims Compensation

Fund $ 204,300 $ 52,200 § 4,800 $1,132,400 $1,393,700
Federal Grant

Fund 291,000 291,000

TOTAL § 204,300 § 52,200 §$ 4,800 $1,423,400 $1,684,700
D. ADJUDICATION:

FROM:

Industrial Administration
Fund $ 723,300 $ 312,100 § 7,600 $1,043,000
GRAND
TOTAL $4,303,300 $1,296,500 $48,800 $2,122,300 $7,770,900

Approved March 29, 1993.
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CHAPTER 278
(S.B. No. 1100, As Amended)

AN ACT

RELATING TO COMPENSATION FOR VICTIMS OF CRIME; AMENDING SECTION
72-1025, IDAHO CODE, TO PROVIDE AN INCREASE IN THE CRIME VICTIM'S
FINE OR REIMBURSEMENT ORDERED FOR EACH MISDEMEANOR OR FELONY, AND
TO PROVIDE A TWO HUNDRED DOLLAR FINE OR REIMBURSEMENT FOR ANY CON-
VICTION OR FINDING OF GUILT FOR ANY SEX OFFENSE; AMENDING SECTION
72-1016, IDAHO CODE, TO PROVIDE THAT COMPENSATION OTHERWISE PAY-
ABLE TO A CLAIMANT SHALL BE REDUCED BY FIFTY PERCENT IF AT THE
TIME OF INJURY CLAIMANT WAS ENGAGED IN A FELONY OR WAS IN VIOLA-
TION OF SECTION 18-8004, IDAHO CODE, AND TO CLARIFY THAT COMPENSA-
TION MAY BE FURTHER REDUCED IF CLAIMANT'S ACTIONS CONTRIBUTED TO
THE 1INJURY; AND AMENDING SECTION 72-1019, IDAHO CODE, TO PROVIDE
THAT PAYMENTS FOR MENTAL HEALTH BENEFITS SHALL NOT EXCEED TWO
THOUSAND FIVE HUNDRED DOLLARS UNLESS EXTENUATING CIRCUMSTANCES ARE
PROVED PURSUANT TO REGULATION OF THE INDUSTRIAL COMMISSION.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 72-1025, Idaho Code, be, and the same is
hereby amended to read as follows:

72-1025. FINES -- REIMBURSEMENTS -- PRIORITY -- DISPOSITION. (1)
In addition to any other fine which may be imposed upon each person
found guilty of criminal activity, the court shall impose a fine or
reimbursement according to the following schedule, unless the court
orders that such fine or reimbursement be waived only when the defend-
ant is indigent and at the time of sentencing shows good cause for
inability to pay and written findings to that effect are entered by
the court:

(a) For each conviction or finding of guilt of each felony count,

a fine or reimbursement of not 1less than eweney fifty dollars

($250.00) per felony count;

(b) For each conviction or finding of guilt of each misdemeanor

count, a fine or reimbursement of temr twenty-five dollars

($1625.00) per misdemeanor countj

(c) In addition to any fine or reimbursement ordered under sub-

section (a) or (b) above, the court shall impose a fine or reim-—

bursement of not less than two hundred dollars ($200) per count
for any conviction or finding of guilt for any sex offense,
including, but not limited to, offenses pursuant to sections

18-1506, 18-1507, 18-1508, 18-1508A, 18-6101, 18-6108, 18-6605 and

18-6608, Idaho Code.

(2) The fine or reimbursement imposed under the provisions of
this section shall have priority over all other judgments of the
court, except an order to pay court costs.

(3) Notwithstanding the provisions of section 19-4705, Idaho
Code, the fines or reimbursements imposed under the provisions of this
section shall be paid into the crime victims compensation account.
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SECTION 2. That Section 72-1016, Idaho Code, be, and the same is
hereby amended to read as follows:

72-1016. LIMITATIONS ON AWARDS. (1) Compensation may not be
awarded unless the claim is filed with the commission within one (1)
year after the day the criminally injurious conduct occurred causing
the injury or death upon which the claim is based. The time for filing
a claim may be extended by the commission for good cause shown.

(2) Compensation may not be awarded to a claimant who is the
offender or an accomplice of the offender or to any claimant 1if the
award would unjustly benefit the offender or accomplice.

(3) Compensation may not be awarded unless the criminally injuri-
ous conduct resulting in injury or death was reported to a law
enforcement officer within seventy-two (72) hours after its occurrence
or the commission finds there was good cause for the failure to report
within that time.

(4) In order to be entitled to benefits under this chapter, a
claimant must fully cooperate with all law enforcement agencies and
prosecuting attorneys in the apprehension and prosecution of the
offender causing the criminally injurious conduct. The commission,
upon finding that the claimant or victim has not fully cooperated with
appropriate law enforcement agencies or prosecuting attorneys, may
deny or reconsider and reduce an award of compensation.

(5) Compensation otherwise payable to a claimant shall be reduced
or denied to the extent the compensation benefits payable are or can
be recouped from collateral sources.

(6) Persons serving a sentence of imprisonment or residing in any
other public institution which provides for the maintenance of such
person are not entitled to the benefits of this chapter.

(7)(a) Compensation may be denied or reduced if the victim con-

tributed to the infliction of death or injury with respect to

which the claim is made. Any reduction in benefits under this sub-
section shall be in proportion to what the commission finds to be
the victim's contribution to the infliction of death or injury.

(b) Compensation otherwise payable to a claimant shall be reduced

by fifty percent (50%) if at the time the injury was incurred

claimant was engaged in a felony or was in violation of section

18-8004, Idaho Code, and compensation otherwise payable may be

further reduced pursuant to regulation of the industrial commis-—

sion if claimant's actions contributed to the injury.

SECTION 3, That Section 72-1019, Idaho Code, be, and the same 1is
hereby amended to read as follows:

72-1019. COMPENSATION BENEFITS. (1) A claimant is entitled to
weekly compensation benefits when the claimant has a total actual loss
of wages due to injury as a result of criminally injurious conduct.
During the time the claimant seeks such weekly benefits, the claimant,
as a result of such injury, must have no reasonable prospect of being
regularly employed in the normal labor market. The weekly benefit
amount is sixty-six and two-thirds percent (66 2/32) of the wages
received at the time of the criminally injurious conduct, subject to a
maximum of one hundred seventy-five dollars ($175). Weekly compensa-
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tion payments shall be made at the end of each two (2) week period. No
weekly compensation payments may be paid for the first week after the
criminally injurious conduct occurred, but if total actual 1loss of
wages continues for one (1) week, weekly compensation payments shall
be paid from the date the wage loss began. Weekly compensation pay-—
ments shall continue until the claimant has a reasonable prospect of
being regularly employed in the normal labor market.

(2) The commission may order payment of reasonable expenses actu-
ally incurred by the claimant for reasonable services by a physician
or surgeon, reasonable hospital services and medicines, mental health
counseling and care, and such other treatment as may be approved by
the commission for the injuries suffered due to criminally injurious
conduct.

(3) (a) The dependents of a victim who is killed as 'a result of
criminally injurious conduct are entitled to receive aggregate
weekly benefits amounting to sixty-six and two-thirds percent
(66 2/3%2) of the wages received at the time of the criminally
injurious conduct causing the death, subject to a maximum of one
hundred seventy-five dollars ($175) per week. Weekly compensation
payments shall be made at the end of each two (2) week period.
(b) Benefits under subsection (3)(a) of this section shall be
paid to the spouse for the benefit of the spouse and other depend-
ents unless the commission determines that other payment arrange-—
ments should be made. If a spouse dies or remarries, benefits
under subsection (3)(a) shall cease to be paid to the spouse but
shall continue to be paid to the other dependents so long as their
dependent status continues.

(4) Reasonable funeral and burial expenses of the victim, not
exceeding two thousand five hundred dollars ($2,500), shall be paid if
all other collateral sources have properly paid such expenses but have
not covered all such expenses.

(5) (a) Compensation payable to a victim and all of the victim's
dependents in cases of the wvictim's death, because of 1injuries
suffered due to an act of criminally injurious conduct may not
exceed twenty-five thousand dollars ($25,000) in the aggregate.
(b) The limitation of subsection (5)(a) of this section is sub-
ject to the further limitation that payments for mental health
treatment received as a result of the victim's injury may not
exceed two thousand five hundred dollars (52,500) unless the
industrial commission finds extenuating circumstances pursuant to
regulation of the industrial commission.

(6) Compensation benefits are not payable for pain and suffering
or property damage.

(7) (a) A person who has suffered injury as a result of crimi-

nally injurious conduct and as a result of such injury has no rea-

sonable prospect of being regularly employed in the normal labor
market, who was employable but was not employed at the time of
such 1injury, may in the discretion of the commission be awarded
weekly compensation benefits in an amount determined by the com-
mission not to exceed one hundred fifty dollars ($150) per week.

Weekly compensation payments shall continue until the claimant has

a reasonable prospect of being regularly employed in the normal

labor market or for a shorter period as determined by the commis-
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sion. The claimant shall be awarded benefits as provided in sub-
section (2) of this section.
(b) The dependents of a victim who is killed as a result of crim~
inally 1injurious conduct and who was employable but not employed
at the time of death, may, in the discretion of the commission, be
awarded, in an aggregate amount payable to all dependents, a sum
not to exceed one hundred fifty dollars ($150) per week which
shall be payable in the manner and for the period provided by sub-
section (3)(b) of this section or for such shorter period as
determined by the commission. The claimant shall be awarded bene-
fits as provided in subsection (4) of this section.

(c) Compensation payable to a victim or a victim's dependents

under this subsection may not exceed twenty thousand dollars

($20,000), and the limitations of subsection (6) apply to compen-

sation under this subsection (7).

(8) Amounts payable as weekly compensation may not be commuted to
a lump sum and may not be paid less frequently than every two (2)
weeks.

(9) (a) Subject to the limitations in subsection (9)(c) of this

section, the spouse, parent, child, brother, or sister of a victim

who is killed as a result of criminally injurious conduct is enti-

tled to reimbursement for mental health treatment received as a

result of the victim's death.

(b) Subject to the limitations in subsection (9)(c) of this sec-

tion, the spouse, parent, child, brother or sister of a victim who

is sexually assaulted is entitled to reimbursement for mental
health treatment received as a result of the crime.

(c) Total payments made under subsections (9)(a) and (9)(b) of

this section, may not exceed five hundred dollars ($500) for each

person or one thousand five hundred dollars ($1,500) for a family.

(d) With regard to claims filed pursuant to this section, in

order for family members of victims of crime to be entitled to

benefits, the victim of the crime must also have been awarded ben-
efits for the crime itself.

Approved March 26, 1993.

CHAPTER 279
(S.B. No. 1147, As Amended)

AN ACT
RELATING TO THE IDAHO INSURANCE GUARANTY ASSOCIATION, AMENDING SECTION
41-3608, IDAHO CODE, TO DELETE THE ONE HUNDRED DOLLAR DEDUCTIBLE
THAT A CLAIMANT MUST PAY BEFORE THE ASSOCIATION BECOMES OBLIGATED
TO COVER CLAIMS MADE AS A RESULT OF AN INSURER'S INSOLVENCY, AND
TO CORRECT TERMINOLOGY; AMENDING SECTION 41-3613, IDAHO CODE, TO
REQUIRE INSURERS, AS A CONDITION OF COVERAGE BY THE ASSOCIATION,
TO MAINTAIN THE CAPITAL FUNDS AND ADDITIONAL SURPLUS SET FORTH IN
SECTION 41-313, IDAHO CODE, AND TO PROVIDE ADDITIONAL REQUIREMENTS
FOR CERTAIN DOMESTIC RECIPROCAL INSURANCE COMPANIES; AMENDING SEC-
TION 41-313, IDAHO CODE, TO CLARIFY THAT ALL INSURERS ARE REQUIRED
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TO MAINTAIN MINIMAL CAPITAL FUNDS AND ADDITIONAL SURPLUS; AMENDING
SECTION 41-3603, IDAHO CODE, TO PROVIDE AN EXEMPTION FOR CERTAIN
DOMESTIC RECIPROCAL INSURERS; AND AMENDING CHAPTER 3, TITLE 41,
IDAHO CODE, BY THE ADDITION OF A NEW SECTION 41-313A, IDAHO CODE,
TO PROVIDE CERTAIN REQUIREMENTS FOR DOMESTIC RECIPROCAL INSURERS
WITH FEWER THAN SEVEN SUBSCRIBERS WHICH INSURE ONLY WORKER'S COM-
PENSATION RISKS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 41-3608, Idaho Code, be, and the same is

hereby amended to read as follows:

41-3608. OBLIGATIONS AND POWERS OF ASSOCIATION. (1) The associa-

tion shall:

(a) Be obligated to pay covered claims existing prior to the
determination of insolvency arising within thirty (30) days after
the determination of insolvency, or before the policy expiration
date if less than thirty (30) days after the determination of
insolvency, or before the insured replaces the policy or causes
its cancellation, if he does so within thirty (30) days of the
determination. Such obligation shall be satisfied by paying onty
that-amount-of each covered claim which is in-excess-of--one--hun-
dred--dottars--€5t6003-and-ts less than three hundred thousand dol-
lars ($300,000), except-that and the association shall pay che
full amount of any covered claim arising out of a workmen's
worker's compensation policy. With regard to a covered claim for
the return of unearned premiums, the association shall not pay an
amount exceeding ten thousand dollars ($10,000) per policy. In no
event shall the association be obligated to a policyholder or
claimant in an amount in excess of the obligation of the insolvent
insurer under the policy from which the claim arises.
Notwithstanding any other provision of this chapter, a cov-
ered claim shall not include any claim filed with the association
after the final date set by the court for the filing of claims
against the liquidator or receiver of an insolvent insurer.
(b) Be deemed the insurer to the extent of its obligation on the
covered claims and to such extent shall have all rights, duties,
and obligations of the insolvent insurer as if the insurer had not
become insolvent.
(c) Allocate claims paid and expenses incurred among the three
(3) accounts separately, and assess member insurers separately for
each account amounts necessary to pay the obligations of the asso-
ciation under paragraph (a) of this subsection subsequent to an
insolvency, the expenses of handling covered claims subsequent to
an insolvency and other expenses authorized by this act. The
assessments of each member insurer shall be in the proportion that
the net direct written premiums of the member insurer for the cal-
endar year preceding the assessment on the kinds of insurance in
the account bears to the net direct written premiums of all member
insurers for the calendar year preceding the assessment on the
kinds of insurance in the account. Each member insurer shall be
notified of the assessment not later than thirty (30) days before
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it is due. No member insurer may be assessed in any one (1) year
on any account an amount greater than one per cent (12) of that
member insurer's net direct written premiums for the calendar year
preceding the assessment on the kinds of insurance in the account.
If the maximum assessment, together with the other assets of the
association in any account, does not provide in any one (1) year
in any account an amount sufficient to make all necessary payments
from that account, the funds available shall be prorated and the
unpaid portion shall be paid as soon thereafter as funds become
available. The association shall pay claims in any order which it
deems reasonable, including the payment of claims as such are
received from the claimants or in groups or categories of claims.
The association may exempt or defer, in whole or in part, the
assessment of any member insurer, if the assessment would cause
the member insurer's financial statement to reflect amounts of
capital or surplus less than the minimum amounts required for a
certificate of authority by any jurisdiction in which the member
insurer 1is authorized to transact insurance; provided, however,
that during the period of deferment, no dividends shall be paid to
shareholders or policyholders. Deferred assessments shall be paid
when such payment will not reduce capital or surplus below
required minimums. Such payments shall be refunded to those compa-
nies receiving larger assessments by virtue of such deferment, or
at the election of any such company, credited against future
assessments. Each member insurer may set off against any assess-
ment, authorized payments made on covered claims and expenses
incurred in the payment of such claims by the member insurer 1if
they are chargeable to the account for which the assessment is
made.

(d) Investigate claims brought against the association and
adjust, compromise, settle, and pay covered claims to the extent
of the association's obligation and deny all other claims and may
review settlements, releases and judgments to which the insolvent
insurer or its insureds were parties to determine the extent to
which such settlements, releases and judgments may be properly
contested.

(e) Notify such persons as the director directs under section
41-3610(2)(a), Idaho Code.

(f) Handle claims through its employees or through one (1) or
more insurers or other persons designated as servicing facilities.
Designation of a servicing facility is subject to the approval of
the director, but such designation may be declined by a member
insurer.

(g) Reimburse each servicing facility for obligations of the
association paid by the facility and for expenses incurred by the
facility while handling claims on behalf of the association and
shall pay the other expenses of the association authorized by this
act.

(2) The association mays

(a) Employ or retain such persons as are necessary to handle
claims and perform other duties of the association.

(b) Borrow funds necessary to effect the purposes of this act in
accord with the plan of operation.
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(c) Sue or be sued.

(d) Negotiate and become a party to such contracts as are neces-
sary to carry out the purpose of this act.

(e) Perform such other acts as are necessary or proper to effec-
tuate the purpose of this act.

(f) Refund to the member insurers in proportion to the contribu-
tion of each member insurer to that account that amount by which
the assets of the account exceed the liabilities, if, at the end
of any calendar year, the board of directors finds that the assets
of the association in any account exceed the liabilities of that
account as estimated by the board of directors for the coming
year.

SECTION 2. That Section 41-3613, Idaho Code, be, and the same 1is
hereby amended to read as follows:

41-3613. PREVENTION OF INSOLVENCIES. To aid in the detection and
prevention of insurer insolvencies:

(1) The board of directors shall, upon majority vote:

(a) Make recommendations to the director for the detection and

prevention of insurer insolvenciesj and

(b) Respond to requests by the director to discuss and make rec-—

ommendations regarding the status of any member insurer whose

financial condition may be hazardous to policyholders or the pub-
lic. Such recommendations shall not be considered public docu-
ments.

(2) The board of directors shall, at the conclusion of any domes-
tic 1insurer insolvency in which the association was obligated to pay
covered claims, prepare a report on the history and causes of such
insolvency, based on the information available to the association and
submit such report to the director.

(3) All domestic insurance companies subject to tKe coverage of
this chapter must maintain the paid-up capital stock or basic surplus
and the additional surplus set forth in section 41-313, Idaho Code.

(4) Domestic reciprocal insurance companies issuing only fully
assessable worker's compensation policies are not subject to coverage
of this chapter but must meet the requirements of section 41-313A,
Idaho Code.

SECTION 3. That Section 41-313, Idaho Code, be, and the same is
hereby amended to read as follows:

41-313. CAPITAL FUNDS REQUIRED -- FOREIGN INSURERS AND NEW DOMES-
TIC INSURERS. (1) To qualify for and maintain authority to transact
any one (1) kind of insurance (as defined in chapter 5) or combination
of kinds of insurance as shown below, a foreign insurer, or a domestic
insurer apptyting--for--tts--originat-certificate-of-authority-in-this
statej;—-or-any-insurer-reapptytng-for-a—-certtficate—-—of--authority-—in
thts-state-after-having-withdrawn-from-this-state-for-any-cause; shall
possess and thereafter maintain unimpaired paid-up capital stock (if a
stock insurer) or unimpaired basic surplus (if a mutual insurer or
reciprocal insurer), and shall possess and thereafter maintain addi-
tional funds in surplus as follows:
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Kind or kinds Paid-up capital stock Additional
of insurance or basic surplus surplus
Lif@ eeeeececcncsecncscancncnnnsens $400,000 $400,000
Disability ecececceccccsccccscccosse 400,000 400,000
Life and disability eeeeeeeccecoees 500,000 500,000
Property ccccececccccccscccccsscnce 400,000 400,000
General casualty c.ceccecceccccccns 500,000 500,000
Marine and transportation cccecececes 450,000 450,000
\'[ S 58 6565000 00000000008000d30 400,000 400,000
SUTELY oeeeeeencneccsccsasncnosenns 500,000 500,000

Any two of the following
kinds of insurance:
Property, marine and
transportation, general
casualty, vehicle, surety,
disability cecececcecccccccss 550,000 550,000
TItLE teeeeenesceneseccascancananns 100,000 100,000
Multiple lines (all insurance
except life and
title insurance) cececececccccnas 650,000 650,000

(2) An insurer holding a valid certificate of authority to trans-
act insurance in this state immedtately-prior-to-the-effective-date-of
thts--act; shall have-—a-pertod-of-two-{2)-years-from-and-after-sach
effective-date-within-which-to comply with any-{increase-in) the paid-
up capital stock or basic surplus and additional surplus requirements
set forth in subsection (1) of this section. The director shall not
grant such an insurer authority to transact any other or additional
kinds of insurance unless it then fully complies with the requirements
as to paid-up capital stock and additional surplus (if a stock
insurer) or basic surplus and additional surplus (if a mutual or for-
eign reciprocal insurer) as applied to all the kinds of insurance
which it then proposes to transact.

(3) capital and surplus requirements are based upon all the kinds
of insurance transacted by the insurer in any and all areas in which
it operates or proposes to operate, whether or not only a portion of
such kinds are to be transacted in this state.

(4) As to surplus required for qualification to transact one or
more kinds of insurance and thereafter to be maintained, domestic
mutual insurers hereafter-formed are also subject to chapter 28 of
this code and domestic reciprocal insurers hereafter-formed are also
subject to chapter 29.

SECTION 4. That Section 41-3603, Idaho Code, be, and the same is
hereby amended to read as follows:

41-3603. APPLICATION OF ACT. This act shall apply to all kinds of
direct insurance, but shall not be applicable to the following:

(1) Life, annuity, health or disability insurance;

(2) Residual value, mortgage guaranty, financial guaranty or
other forms of insurance offering protection against investment risksj;

(3) Fidelity or surety bonds, or any other bonding obligations;

(4) Credit insurance, vendors' single interest insurance, or col-
lateral protection insurance or any similar insurance protecting the
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interests of a creditor arising out of a creditor-debtor transactionj;

(5) Insurance of warranties or service contracts;

(6) Title insurance;

(7) Ocean marine insurance;

(8) Any transaction or combination of transactions between a per-
son (including affiliates of such person) and an insurer (including
affiliates of such insurer) which involves the transfer of investment
or credit risk unaccompanied by transfer of insurance risk;

(9) Any insurance provided by or guaranteed by government includ-
ing, but not limited to the state insurance fund, created pursuant to
chapter 9, title 72, Idaho Code, and the Idaho petroleum clean water
trust fund, created pursuant to chapter 49, title 41, Idaho Code;

(10) Any insurance provided by or through any reciprocal insurer
which exclusively insures members who are governmental entities; eor

(11) Insurance written on a retroactive basis to cover known
losses for which a claim has already been made and the claim is known
to the insurer at the time the insurance is boundj or

(12) Domestic reciprocal insurers with fewer than seven (7) sub-
scribers which insure only worker's compensation risks and which only
issue fully assessable policies.

SECTION 5. That Chapter 3, Title 41, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 41-313A, Idaho Code, and to read as
follows:

41-313A. DOMESTIC RECIPROCAL INSURERS WITH FEWER THAN SEVEN SUB-
SCRIBERS. Domestic reciprocal insurers with fewer than seven (7) sub-
scribers which insure only worker's compensation risks and which only
issue fully assessable policies are required, in lieu of the paid-up
capital stock or basic surplus and additional surplus requirements of
section 41-313, Idaho Code, to meet the security for payment of com-
pensation standards set forth in section 72-301, Idaho Code; provided
however, the securities required pursuant to this section shall be
deposited with the director of the department of insurance as opposed
to the industrial commissionj provided further, all other rules, regu-
lations or statutory requirements applicable to domestic reciprocal
insurers administered by the director of the department of insurance
remain applicable to reciprocal insurers meeting the requirements of
this section.

Approved March 29, 1993.

CHAPTER 280
(H.B. No. 236)

AN ACT
RELATING TO APPOINTMENT OF RECEIVERS; AMENDING CHAPTER 6, TITLE 8,
IDAHO CODE, BY THE ADDITION OF A NEW SECTION 8-601A, IDAHO CODE,
TO PROVIDE ADDITIONAL GROUNDS FOR APPOINTMENT OF RECEIVERS.
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Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 6, Title 8, Idaho Code, be, and the same
is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 8-601A, Idaho Code, and to read as
follows:

8-601A. ADDITIONAL GROUNDS FOR APPOINTMENT OF RECEIVERS. (1) At
any time after the filing for record of a notice of default and elec-
tion to sell real property under a power of sale contained in a deed
of trust, in accordance with the provisions of section 45-1505(3),
Idaho Code, the trustee or beneficiary of the deed of trust may apply
to the district court for the county in which the property or any part
of the property is located for the appointment of a receiver of such
property and of any personal property subject to the deed of trust or
to related security documents.

(2) A receiver may be appointed, pursuant to the provisions of
subsection (1) of this section, or of section 8-601, Idaho Code, where
it appears that personal property subject to the deed of trust or
mortgage, or to related security documents, is in danger of being
lost, removed, concealed, materially injured or destroyed, that real
property subject to the deed of trust or mortgage is in danger of sub-
stantial waste or that the income therefrom is in danger of being
lost, or that the property is or may become insufficient to discharge
the debt which it secures.

Approved March 31, 1993.

CHAPTER 281
(H.B. No. 237)

AN ACT
RELATING TO PROCEEDINGS IN FORECLOSURE; AMENDING SECTION 6-101, IDAHO
CODE, TO PROVIDE GUIDELINES FOR CONSTRUING THE LAW REGARDING FORE-
CLOSURE PROCEEDINGS, AND DEFINING THE TERM "ACTION"; AND AMENDING
SECTION 45-1503, IDAHO CODE, TO PROVIDE FOR EXCLUDED ACTIONS, AND
TO CORRECT A CODIFIER'S ERROR.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 6-101, Idaho Code, be, and the same is
hereby amended to read as follows:

6-101. PROCEEDINGS IN FORECLOSURE -- CONSTRUCTION OF SECTION --
MEANING OF "ACTION" -- EFFECT OF FORECLOSURE ON HOLDER OF UNRECORDED
LIEN. (1) There can be but one action for the recovery of any debt, or
the enforcement of any right secured by mortgage upon real estate
which action must be in accordance with the provisions of this chap-
ter. In such action the court may, by its judgment, direct a sale of
the incumbered property (or so much thereof as may be necessary) and
the application of the proceeds of the sale to the payment of the
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costs of the court and the expenses of the sale, and the amount due to
the plaintiff; and sales of real estate under judgments of foreclosure
of mortgages and liens are subject to redemption as in the case of
sales under execution; (and if it appear from the sheriff's return
that the proceeds are insufficient, and a balance still remains due,
judgment can then be docketed for such balance against the defendant
or defendants personally liable for the debt), and it becomes a lien
on the real estate of such judgment debtor, as in other cases on which
execution may be issued.

(2) The provisions of this section must be construed in order to
permit a secured creditor to realize upon collateral for a debt or
other obligation agreed upon by the debtor and creditor.

(3) As used in this section, an "action" does not include any of
the following acts or proceedings:

(a) To appoint a receiver for, or obtain possession of, any real

or personal property collateral for the debt or other obligation;

(b) To enforce a security interest in, or the assignment of, any

rents, issues, profits or other income of any real or personal

property;

(c) To enforce a mortgage or other lien upon any real or personal

property collateral located outside of the state which is security

for the same debt or other obligationj}

(d) To secure a judgment outside of this state on a debt or other

obligation secured by real property in this state and by real or

personal property collateral located outside this state;

(e) For the exercise, pursuant to section 45-1505, Idaho Code, of

a power of sale conferred pursuant to section 45-1503, Idaho Code;

(f) For the exercise of any right or remedy authorized by:

(i) The Idaho uniform commercial code, title 28, Idaho
Code, except the securing of a judgment on theé secured debt,
including a deficiency judgment, in a court in Idahoj or

(ii) The uniform commercial code as enacted in any other
statej

(g) For claim and delivery of personal property pursuant to chap-

ter 3, title 8, Idaho Codej}

(h) For the exercise of any right to set off a deposit account,

or to enforce a pledge in a deposit account pursuant to a written

agreement or pledge or to enforce a banker's lien;

(i) To draw under a letter of credit}

(j) To collect any debt, or enforce any obligation or right,

secured by a mortgage or other lien on real property if the prop-

erty has been sold to a person other than the creditor to satisfy,
in whole or in part, a debt or other obligation or right secured
by a senior mortgage or other senior lien on the property;

(k) Relating to any proceeding in bankruptcy, including the fil-

ing of a proof of claim, seeking relief from an automatic stay and

any other action to determine the amount or validity of a debt or
other obligation}

(1) For filing a claim |pursuant to the Idaho uniform probate

code, title 15, Idaho Code, or to enforce such a claim which has

been disallowed}

(m) Which does not include the collection of the debt or enforce-

ment of the obligation or realization of the collateral securing
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the debt or other obligationj

(n) Which is exempted from the provisions of this section by spe-

cific statute;

(o) To recover costs of suit, costs and expenses of sale, attor—

ney fees and other incidental relief in connection with any action

authorized in this subsection.

(4) No person holding a conveyance from or under the mortgagor of
the property mortgaged, or having a lien thereon, which conveyance or
lien does not appear of record in the proper office at the commence-
ment of the action, need be made a party to such actionj and the judg-
ment therein rendered, and the proceedings therein had, are as conclu-
sive against the party holding such unrecorded conveyance or lien as
if he had been made a party to the action.

SECTION 2. That Section 45-1503, Idaho Code, be, and the same is
hereby amended to read as follows:

45-1503. TRANSFERS IN TRUST TO SECURE OBLIGATION —-- FORECLOSURE.
(1) Transfers in trust of any estate in real property as defined in
section 45-1502(5), Idaho Code, may hereafter be made to secure the
performance of an obligation of the grantor or any other person named
in the deed to a beneficiary. Where any transfer in trust of any
estate in real property is hereafter made to secure the performance of
such an obligation, a power of sale is hereby conferred upon the
trustee to be exercised after a breach of the obligation for which
such transfer is security, and a deed of trust executed in conformity
with this act may be foreclosed by advertisement and sale in the man-
ner hereinafter provided, or, at the option of beneficiary, by fore-
closure as provided by law for the foreclosure of mortgages on real
property. If any obligation secured by a trust deed is breached, the
beneficiary may not institute a judicial action against the grantor or
his successor in interest to enforce an obligation owed by the grantor
or his successor in interest unless:

(a) The trust deed has been foreclosed by advertisement and sale

in the manner provided in this chapter and the judicial action is

brought pursuant to section 45-1512, Idaho Codej; or

(b) The action is one for foreclosure as provided by law for the

foreclosure er of mortgages on real property; or

(c) The beneficiary's interest in the property covered by the

trust deed is substantially valueless as defined in subsection (2)

of this section, in which case the beneficiary may bring an action

against the grantor or his successor in interest to enforce the
obligation owed by grantor or his successor in interest without
first resorting to the securityj or

(d) The action is one excluded from the meaning of "action" under

the provisions of section 6-101(3), Idaho Code.

(2) As used in this section, "substantially valueless" means that
the beneficiary's interest in the property covered by the trust deed
has become valueless through no fault of the beneficiary, or that the
beneficiary's interest in such property has little or no practical
value to the beneficiary after taking into account factors such as the
nature and extent of the estate in real property which was transferred
in trust; the existence of senior liens against the property; the cost
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to the beneficiary of satisfying or making current payments on senior
liens; the time and expense of marketing the property covered by the
deed of trustj the existence of liabilities in connection with the
property for clean up of hazardous substances, pollutants or
contaminants; and such other factors as the court may deem relevant in
determining the practical value to the beneficiary of the
beneficiary's interest in the real property covered by the trust deed.

(3) The beneficiary may bring an action to enforce an obligation
owed by grantor or his successor in interest alleging that the
beneficiary's interest in the property covered by the trust deed is
substantially valueless without affecting the priority of the lien of
the trust deed and without waiving his right to require the trust deed
to be foreclosed by advertisement and sale and the beneficiary may,
but shall not be required to, plead an alternative claim for foreclo-
sure of the trust deed as a mortgage in the same action. If the court
finds that the property is not substantially valueless, the benefi-
ciary may seek judicial foreclosure of the trust deed, or he may dis-
miss the action and foreclose the trust deed by advertisement and sale
in the manner provided in this chapter. If the court finds that the
beneficiary's interest in the property covered by the trust deed is
substantially valueless and enters a judgment upon the obligation,
when tnat judgment becomes final the beneficiary shall execute a writ-
ten request to the trustee to reconvey to the grantor or his successor
in interest the estate in real property described in the trust deed.
If the beneficiary obtains judgment on an obligation secured by a
trust deed pursuant 'to subsection (1)(c) of this section, the lien of
the judgment shall not relate back to the date of the lien of the
trust deed.

Approved March 31, 1993.

CHAPTER 282
(H.B. No. 248)

AN ACT
RELATING TO THE UNIFORM UNINCORPORATED NONPROFIT ASSOCIATION ACT;
AMENDING TITLE 53, IDAHO CODE, BY THE ADDITION OF A NEW CHAPTER 7,
TITLE 53, IDAHO CODE, TO PROVIDE DEFINITIONS, TO PROVIDE FOR SUP-
PLEMENTARY GENERAL PRINCIPLES OF LAW AND EQUITY, TO PROVIDE FOR
TERRITORIAL APPLICATION, TO PROVIDE THAT A NONPROFIT ASSOCIATION
MAY ACQUIRE, HOLD, ENCUMBER OR TRANSFER AN ESTATE OR INTEREST 1IN
REAL OR PERSONAL PROPERTY AND MAY BE A LEGATEE, DEVISEE OR BENEFI-
CIARY OF A TRUST OR CONTRACT, TO PROVIDE FOR A STATEMENT OF
AUTHORITY TO TRANSFER AN ESTATE OR INTEREST IN REAL PROPERTY IN
THE NAME OF THE NONPROFIT ASSOCIATION, TO SPECIFY THE LIABILITY OF
A NONPROFIT ASSOCIATION IN CONTRACT AND TORT, TO PROVIDE FOR A
NONPROFIT ASSOCIATION'S CAPACITY TO ASSERT AND DEFEND CLAIMS, TO
PROVIDE THE EFFECT OF A JUDGMENT OR ORDER AGAINST A NONPROFIT
ASSOCIATION, TO PROVIDE FOR DISPOSITION OF THE PERSONAL PROPERTY
OF AN INACTIVE NONPROFIT ASSOCIATION, TO PROVIDE FOR THE APPOINT-
MENT OF AN AGENT TO RECEIVE SERVICE OF PROCESS, TO PROVIDE THAT A
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CLAIM AGAINST A NONPROFIT ASSOCIATION IS NOT ABATED BY A CHANGE OF
MEMBERS OR OFFICERS, TO PROVIDE FOR VENUE, TO PROVIDE FOR UNI-
FORMITY OF APPLICATION AND CONSTRUCTION OF THE CHAPTER, TO PROVIDE
A SHORT TITLE, TO PROVIDE FOR THE EFFECT OF THE CHAPTER UPON OTHER
LAWS, TO PROVIDE FOR TRANSITION CONCERNING REAL AND PERSONAL PROP-
ERTY, AND TO PROVIDE A SAVINGS CLAUSE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Title 53, Idaho Code, be, and the same is hereby
amended by the addition thereto of a NEW CHAPTER, to be known and des-
ignated as Chapter 7, Title 53, Idaho Code, and to read as follows:

CHAPTER 7
UNIFORM UNINCORPORATED NONPROFIT ASSOCIATION ACT

53-701. DEFINITIONS. (1) "Member" means a person who, under the
rules or practices of a nonprofit association, may participate in the
selection of persons authorized to manage the affairs of the nonprofit
association or in the development of policy of the nonprofit associa-
tion.

(2) "Nonprofit association" means an unincorporated organization
consisting of two (2) or more members joined by mutual consent for a
common, nonprofit purpose. However, joint tenancy, tenancy in common,
or tenancy by the entireties does not by itself establish a nonprofit
association, even if the co-owners share use of the property for a
nonprofit purpose.

(3) "Person" means an individual, corporation, business trust,
estate, trust, partnership, association, joint venture, government,
governmental subdivision, agency, or instrumentality, or any other
legal or commercial entity.

(4) "State" means a state of the United States, the District of
Columbia, the Commonwealth of Puerto Rico, or any territory or insular
possession subject to the jurisdiction of the United States.

53-702. SUPPLEMENTARY GENERAL PRINCIPLES OF LAW AND EQUITY. Prin-
ciples of law and equity supplement this chapter unless displaced by a
particular provision of it.

53-703. TERRITORIAL APPLICATION. Real and personal property in
this state may be acquired, held, encumbered and transferred by a non-
profit association, whether or not the nonprofit association or a mem—
ber has any other relationship to this state.

53-704. REAL AND PERSONAL PROPERTY -- NONPROFIT ASSOCIATION AS
LEGATEE, DEVISEE OR BENEFICIARY. (1) A nonprofit association in its
name may acquire, hold, encumber or transfer an estate or interest in
real or personal property.

(2) A nonprofit association may be a legatee, devisee or benefi-
ciary of a trust or contract.

53-705. STATEMENT OF AUTHORITY AS TO REAL PROPERTY. (1) A non-
profit association may execute and record a statement of authority to
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transfer an estate or interest in real property in the name of the
nonprofit association.

(2) An estate or interest in real property in the name of a non-
profit association may be transferred by a person so authorized in a
statement of authority recorded in the office in the county in which a
transfer of the property would be recorded.

(3) A statement of authority must set forth:

(a) The name of the nonprofit associationj

(b) The address in this state, including the street address, if

any, of the nonprofit association, or, if the nonprofit associa-

tion does not have an address in this state, its address out of
state;

(c) The name or title of a person authorized to transfer an

estate or interest in real property held in the name of the non—

profit association; and

(d) The action, procedure or vote of the nonprofit association

which authorizes the person to transfer the real property of the

nonprofit association and which authorizes the person to execute
the statement of authority.

(4) A statement of authority must be executed in the same manner
as a deed by a person who is not the person authorized to transfer the
estate or interest.

(5) The county recorder may collect a fee for recording the
statement of authority in the amount authorized for recording a trans-
fer of real property.

(6) An amendment, including a cancellation, of a statement of
authority must meet the requirements for execution and recording of an
original statement. Unless cancelled earlier, a recorded statement of
authority or its most recent amendment is cancelled by operation of
law five (5) years after the date of the most recent recording.

(7) 1I1f the record title to real property is in the name of a non-
profit association and the statement of authority is recorded in the
office of the county in which a transfer of real property would be
recorded, the authority of the person named in a statement of author-
ity is conclusive in favor of a person who gives value without notice
that the person lacks authority.

53-706. LIABILITY IN CONTRACT AND TORT. (1) A nonprofit associa-
tion is a legal entity separate from its members for the purposes of
determining and enforcing rights, duties, and liabilities in contract
and tort.

(2) A person is not liable for a breach of a nonprofit
association's contract merely because the person is a member, is
authorized to participate in the management of the affairs of the non-
profit association or is a person considered to be a member by the
nonprofit association.

(3) A person is not liable for a tortious act or omission for
which a nonprofit association is liable merely because the person is a
member, is authorized to participate in the management of the affairs
of the nonprofit association or is a person considered to be a member
by the nonprofit association.

(4) A tortious act or omission of a member or other person for
which a nonprofit association 1is liable is not imputed to a person
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merely because the person is a member of the nonprofit association, is
authorized to participate in the management of the affairs of the non-
profit association or is a person considered to be a member by the
nonprofit association.

(5) A member of, or a person considered to be a member by, a non-
profit association may assert a claim against the nonprofit associa-
tion. A nonprofit association may assert a claim against a member or a
person considered to be a member by the nonprofit association.

53-707. CAPACITY TO ASSERT AND DEFEND -- STANDING. (1) A non-
profit association, in its name, may institute, defend, intervene or
participate in a judicial, administrative or other governmental pro-
ceeding or in an arbitration, mediation or any other form of alterna-
tive dispute resolution.

(2) A nonprofit association may assert a claim in its name on
behalf of its members if one (1) or more members of the nonprofit
association have standing to assert a claim in their own right, the
interests the nonprofit association seeks to protect are germane to
its purposes and neither the claim asserted nor the relief requested
requires the participation of a member.

53-708. EFFECT OF JUDGMENT OR ORDER. A judgment or order against
a nonprofit association is not by itself a judgment or order against a
member or a person considered to be a member by the nonprofit associa-
tion.

53-709. DISPOSITION OF PERSONAL PROPERTY OF INACTIVE NONPROFIT
ASSOCIATION. If a nonprofit association has been inactive for three
(3) years or longer, a person in possession or control of personal
property of the nonprofit association may transfer the property:

(1) If a document of the nonprofit association specifies a person
to whom transfer is to be made under those circumstances, to that per-
sonj or

(2) If no person is so specified, to a nonprofit association or
nonprofit corporation pursuing broadly similar purposes or to a gov-
ernment, governmental subdivision, agency, or instrumentality.

53-710. APPOINTMENT OF AGENT TO RECEIVE SERVICE OF PROCESS. (1) A
nonprofit association may file in the office of the secretary of state
a statement appointing an agent authorized to receive service of proc-
ess.

(2) A statement appointing an agent must set forth:

(a) The name of the nonprofit associationj

(b) The address in this state, including the street address, if

any, of the nonprofit association, or, if the nonprofit associa-

tion does not have an address in this state, its address out of
statej and

(c) The name of the person in this state authorized to receive

service of process and the person's address, including the street

address, in this state.

(3) A statement appointing an agent must be signed by a person
authorized to manage the affairs of a nonprofit association. The
statement must also be signed by the person appointed agent, who
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thereby accepts the appointment. The appointed agent may resign by
filing a resignation in the office of the secretary of state and giv-
ing notice to the nonprofit association.

(4) The secretary of state may collect a fee for filing a state-
ment appointing an agent to receive service of process, an amendment
or a resignation in the amount charged for filing similar documents.

(5) An amendment to a statement appointing an agent to receive
service of process must meet the requirements for execution of an
original statement.

53-711. CLAIM NOT ABATED BY CHANGE OF MEMBERS OR OFFICERS. A
claim for relief against a nonprofit association does not abate merely
because of a change in its members, persons authorized to manage the
affairs of the nonprofit association, or a person considered by the
nonprofit association to be a member.

53-712. VENUE. For purposes of venue, a nonprofit association 1is
a resident of a county in which it has an office.

53-713. UNIFORMITY OF APPLICATION AND CONSTRUCTION. The provi-
sions of this chapter shall be applied and construed to effectuate its
general purpose to make uniform the law with respect to the subject of
this chapter among states enacting it.

53-714. SHORT TITLE. This chapter may be known and cited as the
"Uniform Unincorporated Nonprofit Association Act."

53-715. EFFECT OF CHAPTER UPON OTHER LAWS. This chapter replaces
exigting law with respect to matters covered in this chapter but does
not affect other law respecting nonprofit associations.

53-716. TRANSITION CONCERNING REAL AND PERSONAL PROPERTY. (1) If,
before the effective date of this chapter, an estate or interest in
real or personal property was purportedly transferred to a nonprofit
association, on the effective date of this chapter the estate or
interest vests in the nonprofit association, unless the parties had
treated the transfer as ineffective.

(2) 1f, before the effective date of this chapter, the transfer
vested the estate or interest in another person to hold the estate or
interest as a fiduciary for the benefit of the nonprofit association,
its members, or both, on or after the effective date of this chapter
the fiduciary may transfer the estate or interest to the nonprofit
association in its name or the nonprofit association, by appropriate
proceedings, may require that the estate or interest be transferred to
it in its name.

53-717. SAVINGS CLAUSE. This chapter does not affect any right
accrued before this chapter takes effect or any action or proceeding
then pending.

Approved March 31, 1993.
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CHAPTER 283
(H.B. No. 294)

AN ACT

RELATING TO MOTOR VEHICLE TITLES; AMENDING SECTION 49-510, IDAHO CODE,
TO EXEMPT REGULATED LENDERS AND LICENSED MOTOR VEHICLE DEALERS
FROM THE NOTARIZATION REQUIREMENT ON A TRANSACTION TO CREATE OR
PERFECT A LIEN ON ANY VEHICLE REGISTERED UNDER THE LAWS OF THE
STATE OF IDAHO; SAVING CERTAIN NONNOTARIZED OR IMPROPERLY NOTA-
RIZED TRANSACTIONS INVOLVING SUCH LENDERS OR DEALERS WHICH MAY
HAVE OCCURRED UNDER THE PRIOR LAW; AND DECLARING AND EMERGENCY.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 49-510, Idaho Code, be, and the same 1is
hereby amended to read as follows:

49-510. LIENS AND ENCUMBRANCES -- FILING -- FEE -- NOTATION ON
CERTIFICATE -- CONSTRUCTIVE NOTICE. (1) No lien or encumbrance on any
vehicle registered under the laws of this state created subsequent to
December 31, 1986, irrespective of whether such registration was
effected prior or subsequent to the creation of the lien or encum-
brance, shall be perfected as against creditors or subsequent pur-
chasers or encumbrancers without notice until the holder of the lien
or encumbrance, or his successor or assignee, has complied with the
requirements of section 49-504, Idaho Code, and has filed the properly
completed title application and all required supporting documents with
the department or an agent of the department.

When the holder of a lien or encumbrance, his successor or
assignee, has filed with the department or agent of the department a
properly completed title application and supporting documents as
required by section 49-504, Idaho Code, it shall be the duty of the
department or agent of the department to file the same, indorsing on
the title application the date and hour of the creation of the lien or
encumbrance. A lien is perfected as of the time of its creation if the
transaction is notarized and if the filing is completed with the
department or an agent of the department within thirty (30) calendar
days thereafter; otherwise, as of the date of the filing with the
department or an agent of the department. If the title application is
incomplete or if the supporting documents are incomplete or missing,
the title application and supporting documents as submitted will be
returned to the lien holder or his successor or assignee for correc-
tion and, if the application is not resubmitted in a complete form,
including completed supporting documents, to the department or to the
agent of the department within twenty (20) days of their having been
returned to the lien holder or his successor or assignee, the original
date and hour of receipt by the department or agent of the department
shall be void.

When the department is satisfied as to the genuineness and regu-
larity of the documents submitted, it shall issue a new certificate of
title which shall contain the name of the owner of the vehicle, the
name and address of each holder of a lien or encumbrance, and a state-
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ment of all liens or encumbrances which have been filed with the
department, together with the date of each lien or encumbrance and the
date and hour received by the department or agent of the department.
The filing of a lien or encumbrance and the notation of it upon the
certificate of title shall be a condition of perfection and shall con-
stitute constructive notice of the lien or encumbrance and 1its con-
tents to creditors and subsequent purchasers and encumbrancers. All
liens or encumbrances so filed with the department and noted upon the
certificate of title shall be perfected and take priority according to
the order of time in which the same are noted upon the certificate of
title by the department.

(2) The notarization requirement set out in the second paragraph
of subsection (1) of this section shall not apply to transactions
involving a lien in favor of a regulated lender, as defined in section
28-41-301(37), Idaho Code, or a motor vehicle dealer licensed by the
Idaho transportation department.

SECTION 2. It 1is hereby declared that the Idaho Legislature
intends not only to exempt regulated lenders and licensed motor vehi-
cle dealers from the the "notarization" requirement for transactions
occurring on and after the effective date of this act, but also to
save and validate any transactions involving such lenders and dealers
which occurred on and after July 1, 1992, up to and including the
effective date of this act, to the extent that such transactions might
be deemed to have failed the "notarization" requirement. It is hereby
declared that the perfection of liens, and the timing of such perfec-
tion, in all such transactions involving such lenders and dealers is
and was not affected by the fact that any such transaction may have
been improperly notarized, or not notarized at all.

SECTION 3. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.

Approved March 31, 1993.

CHAPTER 284
(H.B. No. 404)

AN ACT
RELATING TO CORPORATE INCOME TAX; AMENDING SECTION 63-3002, IDAHO
CODE, TO CLARIFY THAT THE INTENT OF THE CHAPTER TO CONFORM IDAHO'S
INCOME TAX LAWS TO THE FEDERAL INTERNAL REVENUE CODE IS SUBJECT TO
MODIFICATIONS IN IDAHO LAW INCLUDING THOSE APPLICABLE TO UNITARY
GROUPS OF CORPORATIONS AND, TO MAKE TECHNICAL CORRECTIONS; AMENDING
SECTION 63-3022, IDAHO CODE, TO PROVIDE STATUTORY REFERENCES;
AMENDING SECTION 63-3027, IDAHO CODE, TO PROVIDE FOR COMBINED
REPORTING OF TAXABLE INCOME OF UNITARY GROUPS OF CORPORATIONS, TO
PROVIDE FOR THE DETERMINATION OF INCOME OF A CORPORATION TO BE
INCLUDED IN A COMBINED REPORT AND TO PROVIDE FOR THE DETERMINATION
OF TAXABLE INCOME OR LOSS! OF A CORPORATION, INCLUDING A WORLDWIDE
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GROUP OF CORPORATIONS CONSIDERED TO BE A SINGLE CORPORATION UNDER
THE SECTION AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION
63-3027B, IDAHO CODE, TO PROVIDE THAT A TAXPAYER WHO MAKES A
WATER'S-EDGE ELECTION SHALL TAKE INTO ACCOUNT THE INCOME AND
APPORTIONMENT FACTORS OF ONLY CERTAIN AFFILIATED CORPORATIONS IN A
UNITARY RELATIONSHIP WITH THE TAXPAYER AND WHICH EITHER FILE A
FEDERAL INCOME TAX RETURN UNDER THE INTERNAL REVENUE CODE OR ARE
ELIGIBLE TO BE INCLUDED IN A FEDERAL CONSOLIDATED RETURN, TO
STRIKE INAPPLICABLE LANGUAGE AND TO PROVIDE THAT ANY COMBINED
RETURN SHALL INCLUDE ONLY CORPORATIONS THE VOTING STOCK OF WHICH
IS MORE THAN FIFTY PERCENT OWNED DIRECTLY OR INDIRECTLY BY A COM-
MON OWNER OR OWNERS AND TO MAKE TECHNICAL CORRECTIONS; AMENDING
SECTION 63-3027C, IDAHO CODE, TO CONFORM THE SECTION WITH THE
AMENDMENTS TO SECTION 63-3027B, IDAHO CODE, AND TO CORRECT A
CODIFIER'S ERROR; AMENDING SECTION 63-3027E, IDAHO CODE, TO PRO-
VIDE THE CONDITIONS UNDER WHICH A TAXPAYER MAY FOREGO FILING A
SPREADSHEET; DECLARING AN EMERGENCY, PROVIDING A RETROACTIVE
APPLICATION DATE, AND TO PROVIDE FOR A TAXPAYER ELECTION TO APPLY
SECTIONS 1 THROUGH 3 OF THIS ACT TO TAX YEARS PRIOR TO JANUARY 1,
1993, AS TO WHICH THE PERIOD OF LIMITATIONS FOR ASSESSMENT AND
COLLECTION OF TAX HAS NOT EXPIRED.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 63-3002, Idaho Code, be, and the same is
hereby amended to read as follows:

63-3002. DECLARATION OF INTENT. It is the intent of the legisla-
ture by the adoption of this act, insofar as possible to make the pro-
visions of the Idaho act identical to the provisions of the Federal
Internal Revenue Code relating to the measurement of taxable income,
to the end that the taxable income reported each taxable year by a
taxpayer to the internal revenue service shall be the identical sum
reported to this state, subject only to modifications contained in the
Idaho law; to achieve this result by the application of the various
provisions of the Federal Internal Revenue Code relating to the defi-
nition of income, exceptions therefrom, deductions (personal and
otherwise), accounting methods, taxation of trusts, estates, partner-
ships and corporations, basis and other pertinent provisions to gross
income as defined therein, resulting in a final amount called "taxable
income" in the Internal Revenue Codej to impose a tax on residents of
this state measured by taxable income wherever derived and on the
income of nonresidents which is the result of activity within or
derived from sources within this state. All of the foregoing is sub-
ject to modifications in Idaho law including, without limitation, mod-

ifications applicable to unitary groups of corporations, which include
corporations incorporated outside the United States.

SECTION 2. That Section 63-3022, Idaho Code, be, and the same is
hereby amended to read as follows:

63-3022. TAXABLE INCOME. The term "taxable income' means "taxable
income" as defined in section 63 of the Internal Revenue Code,
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adjusted as provided in this chapter, including ad justments under and
subject to the provisions of subsections (s) and (u) of section
63-3027, Idaho Code, and sections 63-3027B through 63-3027E, Idaho
Code:

(a) Add interest and dividends received or accrued during the
taxable year from foreign securities and from securities issued by
states and other political subdivisions, other than those issued by
the state of Idaho, its cities and political subdivisions, exempt from
federal income tax under the Internal Revenue Code, less applicable
amortization.

(1) In the case of a corporation whose income is taxable under
this chapter, no deduction shall be allowed for interest on
indebtedness incurred or continued to purchase after January 1,
1983, or to carry obligations acquired after January 1, 1983, the
interest of which is wholly exempt from the taxes imposed under
this chapter. The amount of interest on indebtedness thus incurred
or continued shall be an amount which bears the same ratio to the
aggregate amount allowable (determined without regard to this sec-
tion) to the taxpayer as a deduction for interest for the taxable
year as the taxpayer's average adjusted basis of the obligations
mentioned in the preceding sentence bears to such average adjusted
basis for all assets of the taxpayer, or, at the option of the
taxpayer, an amount which bears the same ratio to the aggregate
amount allowable (determined without regard to this section) to
the taxpayer as a deduction for interest for the taxable year as
the taxpayer's interest income from the obligations mentioned in
the preceding sentence bears to the taxpayer's total income for
the taxable year.
(2) In the case of a corporation whose income is computed pursu-
ant to section 63-3027, Idaho Code, the interest expense deduct-
ible shall be an amount equal to interest and dividend income sub-
ject to apportionment, plus the amount, if any, by which the bal-
ance of interest expense exceeds interest and dividend income not
subject to apportionment. Interest expense not included in the
preceding sentence shall be directly offset against interest and
dividend income not subject to apportionment. This provision shall
not apply to dividend income excluded pursuant to section
63-3027C(c) and (e), Idaho Code.

(b) Add any state taxes, measured by net income, paid or accrued
during the taxable year adjusted for state tax refunds used in arriv-
ing at taxable income as defined in section 63 of the Internal Revenue
Code.

(c) Add the net operating loss deduction used in arriving at tax-
able income as defined in section 63 of the Internal Revenue Code.

(d) (1) A net operating loss for any taxable year commencing on

or after January 1, 1983, but prior to January 1, 1990, shall be a

net operating loss carryover to each of the ten (10) taxable years

following the taxable year of such loss; provided, however, such
net operating loss shall be subtracted in each succeeding year in
order but the total subtracted in the succeeding taxable years
shall not exceed the total of such net operating loss; provided,
further, that a net operating loss not to exceed one hundred thou-
sand dollars ($100,000) arising in a taxable year commencing on or
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after January 1, 1983, but prior to January 1, 1990, may, at the
election of the taxpayer, be carried back to the three (3) immedi-
ately preceding taxable years, and if such loss is not entirely
absorbed by the income of those years, the amount of loss not
exhausted may be subtracted from taxable income arising in the
next ten (10) years succeeding the taxable year in which the loss
arises in order until exhausted. A net operating loss for any tax-
able year commencing on and after January 1, 1990, shall be a net
operating loss carryback not to exceed one hundred thousand dol-
lars ($100,000) to the three (3) immediately preceding taxable
years, and any loss not entirely absorbed by the income of those
years may be subtracted from taxable years arising in the next
fifteen (15) years succeeding the taxable year in which the loss
arises in the order until exhausted. At the election of the tax-
payer, the three (3) year carryback may be foregone and the loss
subtracted from taxable years arising in the next fifteen (15)
years succeeding the taxable year in which the loss arises in
order until exhausted. The election shall be made as under section
172(b)(3)(c) of the Internal Revenue Code. An election under this
subsection must be in the manner prescribed in the regulations of
the state tax commission and once made is irrevocable for the year
in which it is made. In the event that the taxpayer elects to
carryback any loss arising in a year commencing on or after Janu-
ary 1, 1983, but prior to January 1, 1990, any loss not exhausted
may be subtracted from taxable income arising in the next succeed-
ing ten (10) taxable years in order until exhausted.

(2) Net operating losses incurred by a corporation during a year

in which such corporation had no Idaho business situs may not be

subtracted. Net operating losses incurred by a person, other than

a corporation, in business activities not taxable by Idaho may not

be subtracted.

(e) In the case of a corporation, add the amount deducted under
the provisions of sections 243(a) and (c) and 244 of the Internal Rev-
enue Code (relating to dividends received by corporations) as limited
by section 246(b)(1l) of said code.

(f) In the case of a corporation, subtract an amount equal to the
percentage determined under section 246(b)(3) of the Internal Revenue
Code of the amount received during the taxable year as dividends, as
limited by the rules of section 246(b)(1) of the Internal Revenue
Code, from any corporation which has shown to the satisfaction of the
state tax commission that more than fifty per cent (50%) of its tax-
able income for the taxable year immediately preceding the declaration
of such dividends was taxable by the state of Idaho under the provi-
sions of this act.

(g) Subtract the amount of any income received or accrued during
the taxable year which is exempt from taxation by this state, under
the provisions of any other law of this state or a law of the United
States, if not previously subtracted in arriving at taxable income, as
defined by section 63 of the Internal Revenue Code.

(h) In the case of a corporation with more than fifty per cent
(50%) of its income taxable within this state, the salary, fee or
other compensation of its nonresident officers or directors shall be
treated as income from sources within the state. Whether or not any
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personal services have been performed by such nonresident officers or
directors in this state, they shall be deemed to have a business situs
in this state. If such salary, fee or other compensation 1is not
reported to this state as income, such corporation shall not deduct as
part of its expenses for the taxable year any part of such salary, fee
or other compensation in computing taxable income. When the salary,
fee or other compensation paid to such nonresident officer is reported
to this state as income by such nonresident officer, it shall be
apportioned by applying to the total of such income the apportionment
factor of the corporation paying the salary, fee or other compensa-
tion, as such factor is reported on the corporation's income tax
return computed pursuant to section 63-3027, Idaho Code, or as subse-
quently modified. Provided, however, reasonable compensation paid to
such nonresident officers or directors for personal services actually
performed outside the state of Idaho shall not be included as income
earned from Idaho sources.

(i) For the purpose of determining the taxable income of the ben-
eficiary of a trust or of an estate, distributable net income as
defined for federal tax purposes shall be corrected for the other
adjustments required by this section. In the event that a nonresident
beneficiary of a trust or estate fails to file an Idaho income tax
return reporting all or any part of distributable net income taxable
in Idaho or fails to pay any tax due thereon, the trust or estate mak-—
ing the payment or distribution shall be taxable upon the amount of
such distribution or payment at the rates established by section
63-3024, Idaho Code.

(j) In the case of an individual who is on active duty as a
full-time officer, enlistee or draftee, with the armed forces of the
United States, which full-time duty is or will be continuous and unin-
terrupted for one hundred twenty (120) consecutive days or more,
deduct compensation paid for services performed outside this state by
the armed forces of the United States, only to the extent such income
is included in "taxable income," as defined in section 63 of the
Internal Revenue Code, and provided that appropriate adjustments shall
be made in his standard deduction amount and exemptions as described
in section 63-3027A, Idaho Code.

(k) In the case of a corporation, add any capital loss deducted
which loss was incurred during any year in which such corporation had
no Idaho business situs. In the case of persons, other than corpora-
tions, add any capital loss deducted which was incurred in business
activities not taxable by Idaho at the time such loss was incurred. In
the case of a corporation having income from Idaho sources and having
elected to file federal income tax returns thereon pursuant to
Subchapter-S of the Internal Revenue Code, or a partnership having
income from Idaho sources, salaries, wages, fees, and other compensa-
tion paid to nonresident shareholders or partners, and the items of
income, loss, deduction, and credit allocated to each nonresident
shareholder or partner shall be treated as having sources within the
state. Whether or not any personal services have been performed in
this state by such nonresident shareholders or partners, they shall be
deemed to have a business situs in this state. When the salaries,
wages, fees, and other compensations paid to such nonresident share-
holders or partners or items of income, loss, deduction, and credit,
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or allocated to such shareholders or partners is reported to this
state as taxable income pursuant to this subsection, such income shall
be apportioned by applying to the total of such income the apportion-
ment factor of the corporation or partnership. The apportionment fac-
tor of the corporation or partnership shall be computed pursuant to
the provisions of section 63-3027, Idaho Code. If such items of
income, loss, deduction, or credit, salaries, wages, fees or other
compensation are not reported to this state by the nonresident share-
holders or partners, such corporation or partnership shall report the
same to this state and be taxable thereon at the corporate rate. Pro-
vided, however, reasonable compensation paid to such nonresident
shareholders or partners for personal services actually performed out-
side the state of Idaho shall not be included as income earned from
Idaho sources. In computing the income taxable to the corporation or
partnership under this subsection, deduction shall not be allowed for
a carryover or carryback of a net operating loss provided for in sub-
section (d) of this section or a capital loss provided for in section
1212 of the Internal Revenue Code.

(1) In the case of natural persons, there shall be allowed as
deductions from gross income either (1) or (2) at the option of the
taxpayer:

(1) a. The standard deduction as defined by section 63, Internal
Revenue Code, plus contributions made to the state of Idaho
for credit to the medical assistance account, if such contri-
butions were not previously subtracted in arriving at taxable
income, plus
b. Itemized expenditures of not to exceed one thousand dol-
lars ($1,000) per cared for member incurred in providing per-
sonal care services to or for an immediate member of the
taxpayer's family; such services may be provided either in
the taxpayer's home or the family member's home; personal
care services shall be as defined in chapter 56, title 39,
Idaho Code, but the cared for member need not be medicaid
eligible for the purposes of this section only, if he sub-
stantially meets all of the other requirements of chapter 56,
title 39, Idaho Code; in order for the deduction wunder this
paragraph to be allowed, the expenditures claimed must not
have been reimbursed by medicare, medicaid or private insur-
ance, and such expenditures must not have been previously
subtracted in arriving at taxable income.

(2) a. Itemized deductions as defined in section 63 of the
Internal Revenue Code except state income taxes as specified
in section 164 of the Internal Revenue Code, plus
b. Contributions made to the state of Idaho for credit to
the medical assistance account, if such contributions were
not previously subtracted in arriving at taxable income, plus
c. Itemized expenditures of not to exceed one thousand dol-
lars ($1,000) per cared for member incurred in providing per-
sonal care services to or for an immediate member of the
taxpayer's family; such services may be provided either in
the taxpayer's home or the family member's home; personal
care services shall be as defined in chapter 56, title 39,
Idaho Code, but the cared for member need not be medicaid
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eligible for the purposes of this section only, if he sub-
stantially meets all of the other requirements of chapter 56,
title 39, Idaho Code; in order for the deduction under this
paragraph c. to be allowed, the expenditures claimed must not
have been reimbursed by medicare, medicaid or private insur-
ance, and such expenditures must not have been previously
subtracted in arriving at taxable income.

(m) Deduct any amounts added to gross income under section 87 of
the Internal Revenue Code for tax credits allowable to the taxpayer
under section 40 of the Internal Revenue Code.

(n) Add the taxable amount of any lump sum distribution deducted
from gross income pursuant to section 402(e)(3) of the Internal Reve-
nue Code. The taxable amount will include the ordinary income portion
and the amount eligible for the capital gain election.

(o) Deduct any amounts included in gross income under the provi-
sions of section 86 of the Internal Revenue Code relating to certain
social security and railroad benefits.

(p) In the case of a self-employed individual, deduct the actual
cost of premiums paid to secure worker's compensation insurance for
coverage in Idaho, if such cost has not been deducted in arriving at
taxable income.

(q) Add the amount claimed as a credit under section 63-3029G,
Idaho Code, if previously deducted in arriving at taxable income.

SECTION 3. That Section 63-3027, Idaho Code, be, and the same is
hereby amended to read as follows:

63-3027. COMPUTING TAXABLE INCOME OF CORPORATIONS. The Idaho tax-
able income of any corporation with a business situs in this 1tate
shall be computed and taxed in accordance with the rules set forth in
this section:

(a) As used in this section, wunless the context otherwise
requiress

(1) "Business income' means income arising from transactions and
activity in the regular course of the taxpayer's! trade or busi-
ness and includes income from the acquisition, management, or dis-
position of tangible and intangible property when such acquisi-
tion, management, or disposition constitute integral or necessary
parts of the taxpayer's! trade or business operations. Gains or
losses and dividend and interest income from stock and securities
of any foreign or domestic corporation shall be presumed to be
income from intangible property, the acquisition, management, or
disposition of which constitute an integral part of the
taxpayer's! trade or business; such presumption may only be over-
come by clear and convincing evidence to the contrary.

(2) "Commercial domicile" means the principal place from which

the trade or business of the taxpayer is directed or managed.

(3) '"Compensation" means wages, salaries, commissions and any

other form of remuneration paid to employees for personal ser-

vices.

(4) "Nonbusiness income" means all income other than business

income.

(5) "Sales" means all gross receipts of the taxpayer not allo-
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cated under subsections (d) through (h) of this section.

(6) '"State" means any state of the United States, the District of

Columbia, the Commonwealth of Puerto Rico, any territory or pos-

session of the United States, and any foreign country or political

subdivision thereof.

(b) Any taxpayer having income from business activity which is
taxable both within and without this state shall allocate and appor-
tion such net income as provided in this section.

(c) For purposes of allocation and apportionment of income under
this section, a taxpayer is taxable in another state if:

(1) In that state he is subject to a net income tax, a franchise

tax measured by net income, a franchise tax for the privilege of

doing business, or a corporate stock tax, or

(2) That state has jurisdiction to subject the taxpayer to a net

income tax regardless of whether, in fact, the state does or does

not.

(d) Rents and royalties from real or tangible personal property,
capital gains interest, dividends, or patent or copyright royalties,
to the extent that they constitute nonbusiness income, shall be allo-
cated as provided in subsections (e) through (h) of this section.

(e) (1) Net rents and royalties from real property located in

this state are allocable to this state.

(2) Net rents and royalties from tangible personal property are

allocable to this state:

(i) if and to the extent that the property is utilized in
this state, or

(ii) in their entirety if the taxpayer's commercial domicile
is 1in this state and the taxpayer is not organized under the
laws of or taxable in the state in which the property is uti-
lized.

(3) The extent of utilization of tangible personal property in a

state is determined by multiplying the rents and royalties by a

fraction, the numerator of which is the number of days of physical

location of the property in the state during the rental or royalty
period in the taxable year and the denominator of which 1is the
number of days of physical location of the property everywhere
during all rental or royalty periods in the taxable year. If the
physical 1location of the property during the rental or royalty
period is unknown or unascertainable by the taxpayer, tangible
personal property 1is utilized in the state in which the property
was located at the time the rental or royalty payer obtained pos-

session. .

(f£) (1) cCapital gains and losses from sales of real property

located in this state are allocable to this state.

(2) capital gains and losses from sales of tangible personal

property are allocable to this state if:

(i) the property had a situs in this state at the time of
the sale, or

(ii) the taxpayer's commercial domicile is in this state and
the taxpayer is not taxable in the state in which the prop-
erty had a situs.

(3) capital gains and losses from sales of intangible personal

property are allocable to this state if the taxpayer's commercial
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domicile is in this state, unless such gains and losses constitute

business income as defined in this section.

(g) Interest and dividends are allocable to this state if the
taxpayer's commercial domicile is in this state unless such interest
or dividends constitute business income as defined in this section.

(h) (1) Patent and copyright royalties are allocable to this

state:

(i) if and to the extent that the patent or copyright is
utilized by the payer in this state, or

(ii) if and to the extent that the patent or copyright is
utilized by the payer in a state in which the taxpayer is not
taxable and the taxpayer's commercial domicile is in this
state.

(2) A patent is utilized in a state to the extent that it is
employed in production, fabrication, manufacturing, or other proc-
essing in the state or to the extent that a patent product is pro-
duced in the state. If the basis of receipts from patent royalties
does not permit allocation to states or if the accounting proce-
dures do not reflect states of utilization, the patent is utilized
in the state in which the taxpayer's commercial domicile is
located.
(3) A copyright is utilized in a state to the extent that print-
ing or other publication originates in the state. If the basis of
receipts from copyright royalties does not permit allocation to
states or if the accounting procedures do not reflect states of
utilization, the copyright is utilized in the state in which the
taxpayer's commercial domicile is located.

(i) All business income shall be apportioned to this state by
multiplying the income by a fraction, the numerator of which 1is the
property factor plus the payroll factor plus the sales factor, and the
denominator of which is three (3).

(j) The property factor is a fraction, the numerator of which is
the average value of the taxpayer's real and tangible personal prop-
erty owned or rented and used in this state during the tax period and
the denominator of which is the average value of all the taxpayer's
real and tangible personal property owned or rented and used during
the tax period.

(k) Property owned by the taxpayer is valued at its original
cost. Property rented by the taxpayer is valued at eight (8) times the
net annual rental rate. Net annual rental rate is the annual rental
rate paid by the taxpayer less any annual rental rate received by the
taxpayer from subrentals.

(1) The average value of property shall be determined by averag-
ing the values at the beginning and ending of the tax period, but the
state tax commission may require the averaging of monthly values dur-
ing the tax period if reasonably required to reflect properly the
average value of the taxpayer's property.

(m) The payroll factor is a fraction, the numerator of which is
the total amount paid in this state during the tax period by the tax-
payer for compensation, and the denominator of which is the total com-
pensation paid everywhere during the tax period.

(n) Compensation is paid in this state if:

(1) The individual's service is performed entirely within the
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statej or

(2) The individual's service is performed both within and without

the state, but the service performed without the state 1is inci-

dental to the individual's service within the state} or

(3) Some of the service is performed in the state and

(i) the base of operations or, if there is no base of opera-
tions, the place from which the service is directed or con-
trolled is in the state, or

(ii) the base of operations or the place from which the ser-
vice is directed or controlled is not in any state in which
some part of the service is performed, but the individual's
residence is in this state.

(o) The sales factor is a fraction, the numerator of which is the
total sales of the taxpayer in this state during the tax period, and
the denominator of which is the total sales of the taxpayer everywhere
during the tax period.

(p) Sales of tangible personal property are in this state if:

(1) The property is delivered or shipped to a purchaser, other

than the United States government, within this state regardless of

the f.o.b. point or other conditions of the sale, or

(2) The property is shipped from an office, store, warehouse,

factory, or other place of storage in this state and

(i) the purchaser is the United States government or
(ii) the taxpayer is not taxable in the state of the pur-
chaser.

(q) Sales, other than sales of tangible property, are in this
state, if:

(1) The income-producing activity is performed in this state; or

(2) The income-producing activity is performed both in and out-

side this state and a greater proportion of the income-producing

activity is performed in this state than in any other state, based
on costs of performance.

(r) If the allocation and apportionment provisions of this sec-
tion do not fairly represent the extent of the taxpayer's business
activity in this state, the taxpayer may petition for or the state tax
commission may require, in respect to all or any part of the
taxpayer's business activity, if reasonable:

(1) Separate accounting, provided that only that portion of gen-

eral expenses clearly identifiable with Idaho business operations

shall be allowed as a deductionj}

(2) The exclusion of any one (1) or more of the factors;

(3) The inclusion of one (1) or more additional factors which

will fairly represent the taxpayer's business activity in this

statej or

(4) The employment of any other method to effectuate an equitable

allocation and apportionment of the taxpayer's income.

(s) For purposes of this section chapter two (2) or more corpora-
tions, wherever incorporated, the voting stock of which is more than
fifty percent (50%) owned directly or indirectly by a common owner or
owners may, when necessary to accurately reflect income, be considered
a single corporation, in which event:

(1) The "taxable income" of any corporation subject to taxation

in this state shall be determined by use of a combined report
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which includes the income, determined under subparagraph (2) of

this subsection, of all corporations which are members of a uni-

tary business, allocated and apportioned using apportionment fac-
tors for all corporations included in the combined report and
methods set out in this section.

(2) The income of a corporation to be included in a combined

report shall be determined as follows:

(i) for a corporation incorporated in the United States,
the income to be included in the combined report shall be the
taxable income for the corporation as defined in section
63-3022, Idaho Code}

(11) for a corporation incorporated outside the United
States, the income 'to be included in the combined report
shall be the net income before income taxes of such corpora-
tion stated on the profit and loss statements of such corpo-
ration which are included within the consolidated profit and
loss statement prepared for the group of related corporations
of which the corporation is a member, which statement is pre-
pared for filing with the United States securities and
exchange commission. If the group of related companies is not
required to file such profit and loss statement with the
United States securities and exchange commission, the profit
and loss statement prepared for reporting to shareholders and
subject to review by an independent auditor may be used to
obtain net income before income taxes. In the alternative,
and subject to reasonable substantiation and consistent
application by the | group of related companies, adjustments
may be made 'to the profit and loss statements of the corpora-
tion incorporated outside the United States, if necessary, to
conform such statements to tax accounting standards as
required by the Internal Revenue Code as if such corporation
were incorporated in the United States and required to file a
federal income tax return, subject to appropriate adjustments
under the provisions of section 63-3022, Idaho Code; and
(1iii) if the income computation for a group under paragraphs
(i) and (ii) of this subsection results in a loss, such loss
shall be taken into account in other years, subject to the
provisions of subsections (c) and (d) of section 63-3022,
Idaho Code.

(t) If compensation is paid in the form of a reasonable cash fee
for the performance of management services directly for the United
States government at the Idaho national engineering laboratory, sepa-
rate accounting for that part of the business activity without regard
to other activity of the taxpayer in the state of Idaho or elsewhere
shall be required; provided that only that portion of general expenses
clearly identifiable with Idaho business operations of that activity
shall be allowed as a deduction.

(u) In the case of a corporation subject to this section, includ-
ing a group of corporations considered to be a single corporation
under the provisions of subsection (s) of this section, taxable income
or loss shall be determined as follows:

(1) From the amount of taxable income otherwise determined under

this section for such corporation, subtract nonbusiness income, or
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add nonbusiness loss, whichever is applicable.

(2) Multiply the amounts determined under paragraph (1) of this
subsection by the Idaho apportionment percentage defined in sub-
section (i) of this section, taking into account, where applica-
ble, the property, payroll and sales of all corporations, wherever
incorporated, which are included in a combined report. The result-
ing product shall be the apportioned business income or loss.

(3) To the amount determined as apportioned business income or
loss under paragraph (2) of this subsection, add nonbusiness
income allocable entirely to Idaho under the provisions of this
section or subtract nonbusiness loss allocable entirely to Idaho

under this section. The resulting figure is the taxable income or
loss for a corporation subject to the provisions of this section.

SECTION 4. That Section 63-3027B, Idaho Code, be, and the same is
hereby amended to read as follows:

63-3027B. WATER'S:EDGE ELECTION. (a) Notwithstanding the provi-
sions of subsections (r) and (s) of section 63-3027, Idaho Code, a
qualified taxpayer, as defined in paragraph (3) of subsection (b) of
this section whose income is subject to the tax imposed under this
chapter, may elect to determine its income derived from or attribut-
able to sources within this state pursuant to a water's-edge election
in accordance with the provisions of this chapter, as modified by sec-
tions 63-3027B through 63-3027E, Idaho Code. A taxpayer who makes a
water's-edge election shall take into account the income and appor-
tionment factors of the-fotitowing-entities only+
€#)--Any affiliated corporations incorporated-in-the-tnited-States
in a unitary relationship with the taxpayer other than corpora-
tions filing elections under section 936 of the Internal Revenue
Code and which either file a federal income tax return under the
Internal Revenue Code or are eligible to be included in a federal
consolidated returnjy-except—for-corporations—inctuded-in-such-con-
sottdated-return-with-etghty-per-cent-€(80%)-or-more-of-the-average
of-thetr-payrotit-and-property-assignabte-to—a-tocation-outside-the
fifey--€50)--states-and-Bistrict-of-Gotumbta;-as-described-in-sec~
ttons-1501-through-1+505-0f-the-internat-Revenue-Gode;-as--modified
by-paragraph-{i}-of-subsection-{b}-of-this-sections
€2)--Bomestic--internationat--sates--corporations;-as-described-in
sections-99t-through-994-of-the-Internat-Revenue-Gode-and--foreign
sates--corporations;-—as--described-in-sections-92i-through-927-of
the-¥nternat-Revenue—Gode=
€3)--Export-trade--corporatitons;--as--described-~in--secttons--970
through-972-of-the-internat-Revenue-€odes
€4)--Foretgn-corporattons-dertving-gatn-or-toss-from-a-dtsposttion
of--a—-United-States-reat-property-interest-to-the-extent-provided
by-section—-897-of-the-Internat-Revenue-€odes
€5)--Any-affittated-corporation-with-activities-tn-or-tocated-tn-a
tax-haven-country;-as-defined-in-paragraph-{2)-of--subsection--tb?
of-this-section;-1£2
€A)--Pifety-percent-{50%}-or-more-of-etther-of-tts-sates;-pur-
chases;-income;-or-expenses;-exctusive-of-payments-for-intan-
gibte-property;-or-eighty-per—-cent-€80%3)-of-att-expenses;-are
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made-or-tncurred-dtrectty-or-indirectiy-to-or-with-respect-to
one-or-more-members-of-the-water!s-edge-combtned-groups-or
€B)--The~-corporation-performs-no-signtficant—economic—acttv-
ttys-However;-the-corporatton-shatt-—-not--be-—tnctuded--under
this--paragraph—-tf--the--taxpayer--shows-that-no-signifiecant
business-or-economic-interdependence-exists-between-the--cor-
poration-and-the-waterls-edge-combined-groups
€6)--Any--corporation--tncorporated--outside--the-ntted-9tates-zf
over-frfety-per-cent-€(50%)-0f-tts-voting-stock-ts-owned-directty-or
tndirectliy-by-the-taxpayer—and-if-more-than-twenty-per-cent—-€20%}
of--the--average--of--tts--payroti-and-property-ts—-assignabte-to-a
tocation-within-the-United-States.
(b) For purposes of this section:
(1) The phrase "over fifty per cent (50%) of the voting stock
directly or indirectly owned or controlled" shall be substituted
for the phrase "at least 8@ eighty per cent (80%)" each place it
appears in section 1504 of the Internal Revenue Code.
(2) A--Yeax--havenl-ts-any-country;-inctuding-territortes-or-pos-
sessions-of-the-Hnited-9tates;-if-tt-etther-does—not-impose-a--tax
measured--by-itncome-or-i+f-its-maximum-statutory-income-tax-rate-ts
tess-than-sixty-five-per-cent-€65%)-of-the-maximum--Untted--States
corporate-—income--tax-rate Any combined return shall include only
corporations the voting stock of which is more than fifty per cent
(50%) owned directly or indirectly by a common owner or owners.
(3) A "qualified taxpayer" is a corporation which files, with the
state income tax return on which the water's-edge election is
made, a consent to the reasonable production of documents within
the taxing jurisdiction. The consent shall remain in effect so
long as the water's-—edge election is in effect.
(4) '"Water's-edge combined group" shall mean all corporations or
entities tnectuded properly includable in the election of a tax-
payer in subsection (a) of this section.
(5) An--Yaffittated-corporationl-is-onej-more-than-fifey-per-cent
€50%)-of-the-voting-stock-of-which-ts-owned-directiy-or-indirectty
by-another-corporate-member-of-the-waterls-edge-combined-group The
only income of a foreign sales corporation to be taken into
account shall be the income subject to federal taxation, taking
into account the provisions of section 921 of the Internal Revenue
Code.
€6)--Por-purposes-of-paragraphs-€i}-and-€6)-of-subsectton--€a)--of
this-sectton;-the-tocatton-of-payroti-and-property-is-to-be-deter—
mined--under--the-indtviduat-statels-taw-and-regutattons-which-set
forth-the-apportionment-formutas-used-to-asstgn-net—income-subject
to-taxes-on-or-measured-by-net-incomer-if-a-state-does-not--impose
a--tax-on-or-measured-by-net-incomej;-the-rutes-provided-in-section
63-3023;-fdaho-Bode;-shati-appty~
(c) A water's-edge election may be disregarded, and the income of
the taxpayer determined without regard to the provisions of this sec-
tion pursuant to those conditions which may be required by the state
tax commission under subsection (b) of section 63-3027C, Idaho Code,
if any corporation fails to comply with:
(1) The domestic disclosure spreadsheet filing requirements
defined in section 63-3027E, Idaho Code; or
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(2) This state's legal and procedural requirements.

SECTION 5. That Section 63-3027C, Idaho Code, be, and the same is
hereby amended to read as follows:

63-3027C. ELECTION IS BINDING -- TREATMENT OF DIVIDENDS. (a) A
water's-edge election shall be made in the original return for a year
and shall be binding for all years thereafter, except as follows:

(1) 1f, in the future, the United States supreme court or the
supreme court of the state of Idaho rules that there is a state or
federal constitutional right for a group of corporations to use
the worldwide unitary method, a water's-edge combined group of
corporations may, without permission of the tax commission, change
its future filing to the worldwide unitary method.

(2) Any changes to use of the water's-edge method or any other

changes beyond those described in paragraph (1) of this subsection

may only occur with the written permission of the tax commission.

(3) No water's-edge election shall be made for an income year

beginning prior to the operative date of sections 63-3027B through

63-3027E, Idaho Code.

(b) When disregarding an election or granting a change of elec—
tion, the tax commission shall impose conditions which are necessary
to prevent the avoidance of tax or to clearly reflect income for the
period the election was made.

(c) For purposes of this section:

(1) Dividends received from payors incorporated outside the fifty

(50) states and District of Columbia, to the extent taxable, shall

be treated as income subject to apportionment.

(2) The net income of corporations exectuded-in-paragraph-—¢i)--of

subsection--¢a)--of--section--63-3027B5~idaho-Eode;-and-possession

corporations—described-in filing elections under sections--93%

through 9367 of the Internal Revenue Code shall be deemed divi-

dends received from payors incorporated outside the fifty (50)

states and District of Columbia.

(3) Eighty-five per cent (85%) of all such dividends shall be

excluded from income subject to apportionment.

(4) The dividends subject to tax apportionment shall be in lieu

of any expenses attributable to such dividend income.

(d) Any dividend from any payor required to be combined under the
water's-edge election shall be eliminated from the calculation of
apportionable income.

(e) For purposes of this section:

(1) Amounts included in income by reference to subpart F of part

III of subchapter N of chapter 1 of the Internal Revenue Code

shall constitute dividends from payors outside the fifty (50)

states and District of Columbiaj and

(2) Deemed distributions defined by Section 78 of the Internal

Revenue Code shall be excluded from the income of the water's-edge

combined group.

SECTION 6. That Section 63-3027E, Idaho Code, be, and the same is
hereby amended to read as follows:
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63-3027E. OPERATIVE DATES. (a) Sections 63-3027B through
63-3027E, Idaho Code, shall be operative for the computation of taxes
for the earlier of either of the following:

(1) Taxable years beginning on or after January 1, 1988.

(2) Taxable years beginning on or after January 1 of the year

after the year in which the board of examiners, upon advice of the

attorney general, certifies to the tax commission that action has
been taken by the United States, whether by statute, regulation,
executive order, or any other means as may be appropriate, to com-
ply substantially with the following:
(A) A requirement that any corporation required to file a
United States tax return or which could be included in a con-
solidated federal tax return be required to file with the
Internal Revenue Service a domestic disclosure spreadsheet if
its payroll, property, or sales in a foreign country exceeds
one million dollars ($1,000,000). The spreadsheet shall pro-
vide for full disclosure as to the income reported to each
state, the state tax liability, and the method used for
apportioning or allocating income to the states, and any
other information as provided for by regulations as may be
necessary to determine properly the amount of taxes due to
each state and to identify the water's-edge corporate group
and those of its affiliates of which more than twenty per
cent (20%) of the voting stock is directly or indirectly
owned or controlled by a common owner or owners.
(B) That the information filed pursuant to paragraph (2)(A)
of this subsection will be available to qualified states. A
"qualified . state" is any state that does not require the use
of the worldwide unitary method of taxation except in circum-
stances substantially similar to those authorized in subsec-
tion (c) of section 63-3027B, Idaho Code.
(C) That qualified states are authorized access to all mate-
rial developed by the Internal Revenue Service in its exami-
nation of multinational operations.

(b) If sections 63-3027B through 63-3027E, Idaho Code, become
operative pursuant to paragraph (1) of subsection (a) of this sectionm,
the tax commission may require, and taxpayers described in this sub-
section must file with the Idaho income tax return, a spreadsheet to
provide full disclosure as to the income reported to each state for
the year, the tax liability for each state, and the method used for
allocating or apportioning income to the states, and to identify the
water's-edge corporate group and those of its affiliates of which more
than twenty per cent (20%Z) of the voting stock is directly or indi-
rectly owned or controlled by a common owner or owners. The provisions
of this subsection shall apply only to corporations which both make a
water's-edge election and have during the taxable year, payroll, prop-
erty or sales in a foreign county country which exceeds one million
dollars ($1,000,000). Notwithstanding the requirement to file a
spreadsheet in any tax year, a taxpayer may forego filing such a
spreadsheet by submitting to the state tax commission a written decla-
ration of its intention to forego filing such spreadsheet for such
year. In the event such declaration is filed in any tax year, no
spreadsheet shall be required of such taxpayer and the percentage to
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be applied under section 63-3027C(c)(2) for such year shall be eighty
per cent (80%) rather than eighty-five per cent (85%).

SECTION 7. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval, and retroactively to January 1,
1993; provided however, that by written election filed by a taxpayer
with the state tax commission, Sections 1 through 3 of this act shall
apply to such taxpayer for all tax years beginning prior to January 1,
1993, as to which the period of limitations for assessment and collec-
tion of tax has not expired.

Approved March 31, 1993.

CHAPTER 285
(H.B. No. 226, As Amended, As Amended in the Senate)

AN ACT
RELATING TO RECREATION DISTRICTS; AMENDING CHAPTER 43, TITLE 31, IDAHO
CODE, BY THE ADDITION OF A NEW SECTION 31-4318A, IDAHO CODE, TO
PROVIDE FOR THE IMPOSITION OF A FEE IN LIEU OF THE TAX AUTHORIZED
IN SECTION 31-4318, IDAHO CODE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 43, Title 31, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 31-4318A, Idaho Code, and to read as
follows:

31-4318A. FEE IN LIEU OF TAXES. (1) The board is empowered to
impose and provide for the collection of a uniform fee from the resi-
dents of the district to provide funds for the uses and purposes of
the district which would otherwise be derived from the tax levy autho-
rized in section 31-4318, Idaho Code. Any fee imposed pursuant to this
section shall be in lieu of and not in addition to the tax levy pro-
vided for in section 31-4318, Idaho Code.

(2) The fee shall be certified and collected in the same manner
as the tax provided for in section 31-4318, Idaho Code, would be cer-
tified and collected.

Approved March 29, 1993.

CHAPTER 286
(S.B. No. 1024)

AN ACT
RELATING TO REGISTRATION OF RECREATIONAL VEHICLES, DISPOSITION OF REC-
REATIONAL VEHICLE LICENSE FEES, AND THE PERCENTAGE OF RECREATIONAL
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VEHICLE ACCOUNT FUNDS THAT CAN BE USED FOR PROGRAM ADMINISTRATION;
AMENDING SECTION 49-445, IDAHO CODE, TO REQUIRE THAT THE RECRE-
ATIONAL VEHICLE LICENSE BE PLACED ON THE REAR OF THE RECREATIONAL
VEHICLE, AND DELETING REPETITIVE LANGUAGE; AMENDING SECTION
49-448, IDAHO CODE, TO REAPPORTION RECREATIONAL VEHICLE FUNDS FROM
THE COUNTIES TO THE RECREATIONAL VEHICLE ACCOUNTj; AMENDING SECTION
67-4223, IDAHO CODE, TO REDUCE THE PERCENTAGE OF RECREATIONAL
VEHICLE ACCOUNT FUNDS THAT CAN BE USED FOR PROGRAM ADMINISTRATION,
AND TO MAKE TECHNICAL CORRECTIONS; AND PROVIDING AN EFFECTIVE
DATE.

Be It Enacted by the Legislature of the State of Idaho:

SEC