
TITLE 42
IRRIGATION AND DRAINAGE -- WATER RIGHTS AND RECLAMATION

CHAPTER 52
GROUND WATER DISTRICTS

42-5201. SHORT TITLE -- TITLE OF DISTRICTS -- DEFINITIONS. This chapter
is known as the "Ground Water District Act"; the districts created hereunder
may be termed "ground water districts." When used in this chapter, and unless
otherwise specified, the following terms shall be defined as follows:

(1) "Board" means the board of directors of a ground water district or-
ganized pursuant to this chapter.

(2) "Corporation" means a corporation or limited liability company.
(3) "County commission" means the board of county commissioners or any

other governing board or authority for a county, as provided by law.
(4) "Department" means the Idaho department of water resources.
(5) "Director" means the director of the department of water resources.
(6) "District" means a ground water district established, or to be es-

tablished, pursuant to this chapter.
(7) "Ground water" when used in this chapter means water under the

surface of the ground whatever may be the geologic structure in which it is
standing or moving, as provided in section 42-230(a), Idaho Code.

(8) "Ground water user" means the legal or beneficial owner of a ground
water right, or the user of a ground water right pursuant to lease or contract
of a ground water right to divert ground water of the state for a beneficial
use or purpose, except for those diverting under rights used solely for do-
mestic or stock use as defined by sections 42-111 and 42-1401A, Idaho Code,
and provided, that for purposes of this chapter, the term ground water user
shall not include any ground water right held by or on behalf of an Indian
tribe or by tribal members for diversion and use within an Indian reserva-
tion, ground water rights held by the United States or ground water rights
held by the state of Idaho. A ground water user is within the boundary of a
ground water district if the well or other point of diversion used by that
ground water user is within the boundary. A husband and wife together di-
verting ground water pursuant to right shall constitute one (1) ground water
user. Ground water user includes both a ground water irrigator and a nonir-
rigator as defined in this chapter.

(9) "Ground water irrigator" means a ground water user holding a ground
water right for irrigation purposes within a ground water district.

(10) "Land" or "lands," when used in the context of the property of a
ground water user subject to district assessment under this chapter, means
the real property where ground water is diverted or placed to beneficial use,
including the facilities in or through which a ground water user makes bene-
ficial use of ground waters.

(11) "Nonirrigator" means a ground water user holding a ground water
right for commercial, municipal, or industrial purposes within a ground
water district. A ground water user will be deemed a nonirrigator for pur-
poses of this chapter even though: (a) some component of the user's ground
water use is for irrigation; or (b) the user holds a ground water right for
irrigation that is incidental to, or normally associated with, the user's
commercial, municipal or industrial purpose.
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(12) "Member" means a ground water user whose lands, facilities and/or
water rights are included in and subject to a ground water district and its
policies.

(13) "Mitigation plan" means a plan to prevent or compensate for mate-
rial injury to holders of senior water rights caused by the diversion and use
of water by the holders of junior priority ground water rights who are par-
ticipants in the mitigation plan.

(14) "Person" means an individual, partnership, trust, estate, associ-
ation, corporation, municipal corporation, the state of Idaho and any of its
agencies, the United States, an Indian tribe, a public corporation, or any
other public or private entity.

(15) "Public corporation" means counties, city and counties, cities,
school districts, municipal water districts, irrigation districts,
recharge districts, water districts, park districts, subdistricts, and all
other governmental agencies of this state, having the power of levying or
providing for the levy of general or special taxes or special assessments,
and any political subdivision of another state of the United States.

(16) "Water right" means the legal right to divert and beneficially use
the public waters of the state of Idaho where such right is evidenced by a
decree, a permit or a license issued by the department, a beneficial or con-
stitutional use right evidenced by an adjudication claim or claim based on
section 42-243, Idaho Code, or a right based on federal law.

[42-5201, added 1995, ch. 290, sec. 1, p. 983; am. 1997, ch. 374, sec.
7, p. 1203; am. 2005, ch. 367, sec. 1, p. 1155.]

42-5202. ESTABLISHMENT OF GROUND WATER DISTRICTS. Whenever fifty (50)
or a majority, whichever is less, of the ground water users in a particular
geographic area desire to organize a ground water district, they may propose
the organization of a district and the election of its initial board of di-
rectors under this chapter.

[42-5202, added 1995, ch. 290, sec. 1, p. 985.]

42-5203. PETITION FOR ORGANIZATION -- MAP -- BOND. (1) A petition shall
be first presented to the county commission of the county in which the great-
est proportion of cubic feet per second of ground water rights of the pro-
posed district is situated, which petition shall:

(a) Be signed by the required number of ground water users in such pro-
posed district;
(b) State that the petitioners desire to have their lands included
within and subject to the assessments of the district for purposes
consistent with this chapter;
(c) Set forth and describe by township, range and section, with the
degree of certainty required by law in a tax roll, the boundary of the
area where, if a ground water user is located within that boundary,
that ground water user would be included in a ground water district, and
shall request that the area described be organized into a ground water
district;
(d) Propose a name for the district;
(e) Be accompanied by a list, identifying the ground water users within
such proposed district by name, address, ground water right number,
point of diversion, and cubic feet per second per ground water right,
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certified by the director of the department of water resources as
accurately reflecting the records of the department;
(f) Be accompanied by a map which shall indicate the proposed bound-
aries of the district, and which may propose division boundaries as
specified in section 42-5208, Idaho Code;
(g) Propose between three (3) and seven (7) divisions and division
boundaries;
(h) Include nominations for a director for each division, each of which
shall be signed by not less than six (6) ground water users in the pro-
posed district;
(i) Be accompanied by bond, to be approved by the county commission, in
double the amount of the probable cost to the county and the department
of organizing such district, conditioned that the bondsmen will pay all
said costs, in case organization of the district is unsuccessful.
(2) The petition, together with all maps and papers filed therewith,

shall, during the county's office hours, be open to public inspection at the
office of the county clerk between the date of filing and the date of the fi-
nal hearing thereon. The boundaries specified in the petition shall be pro-
posed in such manner that the greatest distance between two (2) wells in the
district shall be no more than thirty (30) miles unless good cause is shown to
the county commission for including a larger area.

(3) Lands of ground water users do not have to be contiguous within a
ground water district, and such district may be organized even though its
boundaries may overlap with other districts formed pursuant to title 43,
Idaho Code, or other titles of the Idaho Code.

(4) If the district is organized, the costs of organization shall be as-
sessed against the members of the district.

[42-5203, added 1995, ch. 290, sec. 1, p. 985.]

42-5204. NOTICE OF PRESENTATION TO COUNTY COMMISSION. The petition may
be filed with the county clerk, upon verifying with the county assessment
roll or other evidence of entitlement whether the petition is valid, at any
time, and upon such filing the clerk forthwith shall cause a notice to be pub-
lished in a newspaper printed within the county (counties) within the bound-
aries specified in the petition, or if no newspaper is printed in any of the
affected counties, then in newspapers of general circulation in the affected
county (counties). The notice shall state that (giving the first name on the
petition) and others have filed a petition for the organization of a ground
water district. The notice shall state the numbers of the townships, ranges,
and sections where, if a ground water user is within those townships, ranges,
and sections, that ground water user would be within the proposed district.
The notice shall further state the time at which such petition will be pre-
sented to the county commission, which time shall be during a regular meeting
of the commission or a special meeting called for that purpose, and the no-
tice shall be published at least once a week for two (2) consecutive weeks
before the day on which the petition is to be presented.

[42-5204, added 1995, ch. 290, sec. 1, p. 986.]

42-5205. NOTICE OF COUNTY COMMISSION HEARING. When the petition is pre-
sented, the county commission shall set a time for a hearing on the peti-
tion, which shall not be less than four (4) nor more than eight (8) weeks from
the date of presentation, unless extended by the county commission for good
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cause. A notice of the time of such hearing shall be published by the county
clerk, at the direction of the commission, at least three (3) weeks before
the time of such hearing, in a newspaper or newspapers as required in section
42-5204, Idaho Code.

[42-5205, added 1995, ch. 290, sec. 1, p. 986.]

42-5206. EXAMINATION BY DEPARTMENT OF WATER RESOURCES -- REPORT TO
COUNTY COMMISSION -- AMENDMENT OF PLAN. (1) A copy of the petition and
all maps and other papers filed with the county commission shall be filed
with the department on the same day the petition is filed with the county
commission.

(2) The department shall examine the petition, maps and other papers
submitted in support of it, and, taking into account hydrological factors,
patterns of ground water use, or other attributes of the area that may aid
the county commission, prepare a report upon the boundaries proposed for
the district and submit the report to the county commission at least two (2)
weeks before the meeting set for the commission to hear the petition.

[42-5206, added 1995, ch. 290, sec. 1, p. 986.]

42-5207. ORGANIZATION HEARING BEFORE COUNTY COMMISSION -- ORDER OF
COUNTY COMMISSION. (1) After receiving the report of the department of water
resources, the county commission shall conduct a hearing on the petition.
If the county commission determines that the requisite number of signatures
were not gathered on the petition, the board shall adjourn the hearings for
two (2) weeks for the purpose of enabling the petitioners to gather addi-
tional signatures. The petitioners may amend the boundaries of the proposed
district at the hearing to include or exclude lands of those ground water ir-
rigators who provide written notice or who appear at the hearing requesting
that their lands be either included or excluded, to meet the recommendations
of the department, or as they may find advisable to achieve suitable district
boundaries. The county commission shall accept any additional nominations
of persons to be directors at the hearing or the nominations may be filed with
the county clerk. The nominations must be signed by at least six (6) ground
water users from the proposed district.

(2) When the county commission has determined to proceed with the pe-
tition, it may adjourn the hearing from time to time, not exceeding four (4)
weeks in all, and on final hearing, the county commission:

(a) May make such other changes in the proposed boundaries of the dis-
trict and divisions within the district as it may find proper; and
(b) Shall make an order on its records describing the area which it
shall have determined to include in the district, and stating that lands
of ground water users within such area will be organized into a ground
water district if the vote of the electors accepts organization of the
district.
(3) The county commission shall notify the department of the final

action by mailing or faxing a copy of the order to the department within seven
(7) days of the board's decision. If the boundaries of the proposed ground
water district differ from the boundaries contained in the department's
original report, the department shall prepare a revised list of the ground
water users within such proposed district by name, address, ground water
right number, point of diversion, and cubic feet per second per ground water
right and return it to the county commission.

https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5204
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[42-5207, added 1995, ch. 290, sec. 1, p. 987.]

42-5208. DIVISIONS OF DISTRICT FOR ELECTION OF DIRECTORS. The county
commission shall also make an order dividing the district into not less than
three (3) nor more than seven (7) divisions, each division to contain approx-
imately the same amount, measured in cubic feet per second, of ground water
rights as each other division. The divisions shall be numbered first, sec-
ond, third, etc., and one (1) director, who shall be a ground water user in
the division, shall be elected from each division of the district at large.
The number of divisions into which the district shall be divided shall be
specified in the petition for the organization of the district, and if not
otherwise specified shall be three (3).

[42-5208, added 1995, ch. 290, sec. 1, p. 987.]

42-5209. NOTICE OF ELECTION. The county commission shall give notice
of an election to be held in accordance with section 34-106, Idaho Code, in
the proposed district for the purpose of determining whether the district
shall be organized under this chapter, and, if so, who shall be its initial
directors. The notice shall describe the area, with the certainty required
in an ordinary deed, where, if a ground water user is located within that
area, that ground water user would be included in the district and shall
state the name of the proposed district as designated by the commission,
and shall state that a map showing the area of the district is on file in
the office of the county clerk, which map, if not previously made, shall
be made by the petitioners after the determination of the commissioners of
the boundary of the proposed district, and shall state the names of those
individuals who have been nominated for director's positions. The notice
shall be published for four (4) weeks prior to such election, in a newspaper
or newspapers as required in section 42-5204, Idaho Code. The notice shall
require the electors to cast ballots which shall contain the words "ground
water district--yes," or "ground water district--no," and also to cast
ballots for at least one (1) person from each division for director of the
district.

[42-5209, added 1995, ch. 290, sec. 1, p. 988.]

42-5210. QUALIFICATIONS OF VOTERS FOR DISTRICT ELECTIONS. (1) Any
ground water irrigator, and any nonirrigator who is a member for all pur-
poses, within the proposed district shall be entitled to vote at any election
held under the provisions of this chapter. The production of documentation
of a water right as described in section 42-5201(16), Idaho Code, shall be
sufficient evidence of ground water use for purposes of acting as an elector
under this chapter. A representative of a ground water user shall be so
designated by written proxy signed by the ground water user except that
the vote of a state, city or county government may be cast by an elected
or appointed official of the agency, or his designee. A corporation or
partnership shall vote or otherwise act by a single individual who is autho-
rized by the corporation or partnership to act on its behalf. A corporation
or partnership must furnish the election officials a written designation
stating the name of the individual who is authorized to vote and otherwise
act for the corporation or partnership.

(2) Any ground water user who becomes a member of a district solely for
mitigation purposes:

https://legislature.idaho.gov/statutesrules/idstat/Title34/T34CH1/SECT34-106
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(a) Shall be entitled to vote only in those district elections con-
cerning whether to incur indebtedness as specified in section 42-5234,
Idaho Code; and
(b) Shall be ineligible to nominate directors or officers of the dis-
trict, to serve in such capacities, or otherwise to participate in the
governance of the district.
(3) A nonirrigator may participate in the election to determine whether

a district will be formed only according to the following provisions:
(a) The nonirrigator shall notify the judges of election in writing at
least ten (10) working days prior to the date of the election that such
person supports the formation of the district, elects to become either
a member for all purposes, or a member only for mitigation purposes as
described in section 42-5214, Idaho Code, should it be formed, and, by
such notice, casts its vote(s) in favor of formation.
(b) The notification shall contain a legal description of the land
through which the nonirrigator places ground waters to beneficial use,
a statement of the amount of such person's ground water right in cubic
feet per second of diversions, and a copy of the ground water right
documentation described in section 42-5201(16), Idaho Code.
(c) Once the judges of election have accepted the notification de-
scribed in subsection (3)(b) of this section, they shall duly record the
nonirrigator's vote(s) in favor of district formation in the canvassing
of votes carried out pursuant to section 42-5213, Idaho Code.
(d) If the voting results in the formation of the district, the nonirri-
gator who provided such notification thereafter shall be a full member
or member for mitigation purposes of such district, whichever the case
may be, and shall have all obligations, rights, and limitations attach-
ing thereto.
(4) Each ground water user shall have one (1) vote for each cubic foot

per second, or proportion thereof (rounded to the nearest tenth of a cubic
foot per second), for which such ground water user holds a ground water right
whose point of diversion is within the proposed district boundaries.

[42-5210, added 1995, ch. 290, sec. 1, p. 988; am. 1996, ch. 298, sec.
4, p. 981; am. 2005, ch. 367, sec. 2, p. 1157.]

42-5211. CONDUCT OF ELECTIONS. (1) Elections shall be conducted as
nearly as practicable in accordance with the general laws of the state;
provided, no particular form of ballot shall be required, and that the
provisions of the election laws as to the form and distribution of ballots
shall not apply.

(2) The county commission shall establish one (1) or more election
precincts, not exceeding seven (7), as may be necessary, and define the
boundaries thereof, which boundaries, when the district is divided into
precincts, shall be the same as the division boundaries above-provided for
and which said precincts may thereafter be changed by the board of directors
of such district as may be necessary; provided, that districts shall have not
less than three (3), nor more than seven (7) voting precincts.

(3) The county commission shall also appoint three (3) judges of elec-
tion for each such election precinct, who shall perform the same duties as
near as may be as judges of election, under the general laws of the state.

[42-5211, added 1995, ch. 290, sec. 1, p. 989.]
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42-5212. REGISTRATION NOT REQUIRED. No registration shall be required
in any ground water district election, but in lieu thereof the judges of
election shall require every elector to subscribe to an elector's oath as
prerequisite to casting his vote, and such oath shall be the usual elector's
oath with the following words added thereto, "I am a resident of ..........
county, and I am a ground water user within the ....... (proposed) ground
water district, or I am a representative of a ground water user within the
....... (proposed) ground water district" and present evidence of such
ground water use pursuant to section 42-5201(16), Idaho Code, if they do not
appear on the department's list as provided in section 42-5206, Idaho Code.

[42-5212, added 1995, ch. 290, sec. 1, p. 989; am. 2005, ch. 367, sec.
3, p. 1158.]

42-5213. CANVASS OF VOTES -- COMPLETION OF ORGANIZATION. (1) Immedi-
ately after any election for voting upon the organization of a ground water
district, the judges of the election shall forward the official results of
said election to the county clerk. The county commission shall meet within
ten (10) days after the election returns are received, and canvass the votes
cast. If it appears that two-thirds (2/3) of the votes cast are "ground wa-
ter district--yes," the commission shall, by order entered on its minutes,
declare such territory duly organized as a ground water district, under the
name designated, shall declare that a map showing the area of the district is
on file in the office of the county clerk and shall declare the persons re-
ceiving respectively the highest number of votes for director from each di-
vision to be duly elected as directors. The county commission shall cause
a copy of such order, duly certified, to be immediately filed for record in
the office of the county recorder of each county in which any portion of such
district is situated, and shall mail a certified copy of the order to the di-
rector.

(2) If it shall appear, however, that more than one-third (1/3) of the
votes cast are "ground water district--no," then a record of that fact shall
be duly entered upon the minutes of the board, and all proceedings in regard
to the organization of the district shall be void, and the expenses prop-
erly incurred thereunder may be collected on the bond provided for in section
42-5203, Idaho Code.

[42-5213, added 1995, ch. 290, sec. 1, p. 990.]

42-5214. GROUND WATER USERS INCLUDED WITHIN THE DISTRICT -- NOTICE AND
HEARING FOR MEMBERS INCLUDED IN DISTRICT AFTER MARCH 31, 2005 -- ORDER -- AP-
PEAL AND CONCLUSIVENESS. (1) All ground water irrigators within the bound-
aries of the district shall be members of the district and subject to assess-
ments, rights and responsibilities established by the district as set forth
in this chapter, notwithstanding any change in the ownership or control of
the property of the water user, whether by way of transfer, exchange, con-
veyance, assignment, lease, or otherwise, to which the water right or rights
used to determine assessments are appurtenant, unless excluded from the dis-
trict pursuant to sections 42-5251 through 42-5257, Idaho Code. Except as
provided in section 42-5276, Idaho Code, any ground water irrigator who pre-
viously was not a member as of March 31, 2005, shall be included as a member
effective upon order of the board finding and confirming that inclusion of
such ground water irrigator is in the best interests of the district and that
such ground water irrigator shall receive benefits from such inclusion as a

https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5201
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member. Such order may be made only after the board shall have caused a no-
tice of such hearing to be published in the manner of notices of elections,
which notice shall state that all persons interested in or that may be af-
fected by such inclusion as a member shall appear at the time and place named
in the notice and show cause in writing why they should not be included as a
member. The board, at the time mentioned in said notice shall hear any ob-
jections to inclusion. The failure of any person to file with the district
office an objection to inclusion as a member prior to the noticed hearing
shall be taken as an assent on his part to such inclusion as a member of the
district. Any order confirming the inclusion of ground water irrigators as
members of the district shall be certified by the board president and sec-
retary and filed for record in the recorder's office of each county within
which are situated any lands of the district and notice of the order shall
be published in the manner of notices of elections. Any person who properly
has filed an objection to inclusion as a member shall have the right to ap-
peal to the district court of the county in which such person's ground water
right is situated, provided such appeal shall be made within thirty (30) days
from the date of publication of the order confirming such inclusion. After
said thirty (30) day appeal period, no one shall have any cause or right of
action to contest the legality, formality or regularity of said order of in-
clusion for any reason whatsoever, and thereafter, said inclusion and the
constitution and validity of the district shall be considered valid and in-
contestable without limitation. Any ground water irrigator who previously
was not a member of the district as of March 31, 2005, that is included as a
member upon order of the board shall be liable for his proportionate share
of all costs of the district incurred after such date, including his propor-
tionate share of all bonded, warrant or other indebtedness incurred prior to
March 31, 2005, but only the proportionate share of such prior indebtedness
applicable to the period after March 31, 2005.

(2) All nonirrigators within the boundaries of the district who voted
according to notice as provided in section 42-5210(3), Idaho Code, are mem-
bers of the district as specified in such notice.

(3) A nonirrigator also may become a member of a district by provid-
ing, within sixty (60) days after the date on which the district is formed,
written notice to the district board that the nonirrigator wishes to join
the district either as a member for all purposes or as a member for mitiga-
tion purposes only. Upon providing such notice, the nonirrigator shall be
either a member for all purposes or a member for mitigation purposes only, as
specified in the notice, and shall be subject to assessment accordingly as
provided in this chapter. After such sixty (60) day period, a nonirrigator
may become a member of a district only through the annexation procedure de-
scribed in sections 42-5245 through 42-5249, Idaho Code.

(4) Except as provided for nonirrigators as defined in subsection (11)
of section 42-5201, Idaho Code, any person whose permit, license, or other
entitlement to appropriate ground water was acquired after the formation of
the district, or who appropriates ground water for uses not requiring a per-
mit after the formation of the district, but qualifies as a ground water user
under subsection (8) of section 42-5201, Idaho Code, within the area of the
district in all other respects, shall be deemed included within and subject
to assessment by the district, if benefitted either directly or indirectly
by the district as of the date the permit, license, or entitlement is ac-
quired.

https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5210
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[42-5214, added 1995, ch. 290, sec. 1, p. 990; am. 1996, ch. 298, sec.
5, p. 982; am. 2005, ch. 367, sec. 4, p. 1158; am. 2006, ch. 355, sec. 1,
p. 1085.]

42-5215. LIMITATION ON PROCEEDINGS AFFECTING VALIDITY. No action shall
be commenced or maintained, or defense made affecting the validity or organ-
ization of the district, more than two (2) years from and after the county
commission enters on its minutes the order directing the formation of the
district.

[42-5215, added 1995, ch. 290, sec. 1, p. 991.]

42-5216. ORGANIZATIONAL MEETING OF BOARD. From and after the date
the county commission files its order declaring the district to be formed
by election, the organization of the district shall be complete and those
ground water users specified in section 42-5214, Idaho Code, shall be
included within the district. The officers and directors of the district
shall be entitled to enter immediately upon the duties of their respective
offices, upon qualifying according to law, and shall hold such offices
respectively, until their successors are elected and qualified. The board
of directors so elected shall meet within thirty (30) days after their
election and elect a chairman, and appoint a secretary and treasurer, who
shall perform the duties imposed upon such officers under this chapter.

[42-5216, added 1995, ch. 290, sec. 1, p. 991; am. 1996, ch. 298, sec.
6, p. 983.]

42-5217. TREASURER'S OFFICIAL BONDS. The treasurer shall on his
appointment execute and file with the secretary an official bond in such
amount as may be fixed by the district board of directors, which shall not be
less than five thousand dollars ($5,000); and shall thereafter from time to
time execute and file such further bonds as may be required by the board in
amounts fixed by it, which amounts shall be of at least fifty percent (50%)
of the maximum probable amount of money in the treasurer's hands at any one
(1) time. All such official bonds shall be executed by a lawfully qualified
surety company.

[42-5217, added 1995, ch. 290, sec. 1, p. 991.]

42-5218. ELECTION, TERM OF OFFICE, NOMINATIONS AND QUALIFICATIONS. (1)
One (1) year following the organization of the district, an election shall
be held in accordance with section 34-106(1), Idaho Code, at which shall be
elected one (1) director for each division of the district by the electors
of the district at large. Following the election, the term of office of the
directors shall be selected by lot so that as nearly as may be, one-third
(1/3) of the number shall hold office for the term of one (1) year, one-third
(1/3) for the term of two (2) years, and the balance for the term of three (3)
years. An election shall be held in the district in accordance with section
34-106(1), Idaho Code, for each year thereafter, at which directors shall
be elected to succeed those whose terms expire, to hold office for a term of
three (3) years, or until their successors are elected and qualified. Every
director must be a ground water user and a member of the district in the di-
vision of the director whom he is to succeed in office. Written nominations
for the office of director must be signed by at least six (6) members in dis-

https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5214
https://legislature.idaho.gov/statutesrules/idstat/Title34/T34CH1/SECT34-106
https://legislature.idaho.gov/statutesrules/idstat/Title34/T34CH1/SECT34-106
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tricts having less than one hundred (100) members and by at least twelve (12)
members in districts having more than one hundred (100) members, and filed
with the secretary of the district not less than twenty-eight (28) days nor
more than forty-two (42) days before the date of election; and the names of
the persons so nominated shall be placed upon official ballot to be furnished
by the district.

(2) The board of directors may provide that any elections conducted un-
der this chapter may be conducted by mail as long as the ballots are mailed
not later than fourteen (14) days prior to the election and received by the
secretary of the district by 8:00 p.m. on the date of the election.

[42-5218, added 1995, ch. 290, sec. 1, p. 991; am. 1996, ch. 298, sec.
7, p. 983.]

42-5218A. WHEN ELECTION NOT REQUIRED. In any election for directors if,
after the expiration of the date for filing written nominations for the of-
fice of director, it appears that only one (1) qualified candidate has been
nominated thereby for each position to be filled, it shall not be necessary
to hold an election, and the board of directors shall, within five (5) days
after expiration of the date for filing written nominations, declare such
candidate elected as director. The procedure set forth in this section shall
not apply to any other district election.

[(42-5218A) 42-5219, added 1995, ch. 290, sec. 1, p. 992; am. and re-
desig. 2005, ch. 367, sec. 5, p. 1159.]

42-5218B. NOTICE OF ELECTION. The secretary of the district shall give
notice of all elections in the district by posting the same in five (5) pub-
lic places in each county in which a part of the district is situated and in
the office of the board of directors at least four (4) weeks before the day of
such election, or by publication of the notice once a week for four (4) suc-
cessive weeks in a newspaper or newspapers published in each of said counties
or in a newspaper of general circulation therein. Notices shall state the
time of the election and the location of polling places within the district
and the directors to be elected or other question to be voted upon, as the
case may be.

[(42-5218B) 42-5220, added 1995, ch. 290, sec. 1, p. 992; am. and re-
desig. 2005, ch. 367, sec. 6, p. 1160.]

42-5218C. CONDUCT OF ELECTIONS. The election shall be conducted as
nearly as practicable in accordance with the general laws of the state; pro-
vided that no particular form of ballot shall be required and the provisions
of the election laws as to the form and distribution of ballots shall not
apply and each ballot must indicate the number of cubic feet per second asso-
ciated with the ballot cast. The board of directors shall designate polling
places in such number as it may deem necessary. At least ten (10) days before
the holding of any election, the board shall appoint three (3) electors to
serve as judges of election at each polling place. The judges shall perform
the same duties as near as may be, as judges of election under the general
laws of the state. Immediately after the election, the judges of election
shall forward the official results to the secretary of the district.
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[(42-5218C) 42-5221, added 1995, ch. 290, sec. 1, p. 992; am. and re-
desig. 2005, ch. 367, sec. 7, p. 1160.]

42-5218D. CANVASS OF RETURNS -- DECLARATION OF WINNERS. On the first
Monday after each election, or at a time designated by the board of direc-
tors, the board shall meet at its usual place of meeting and proceed to can-
vass the returns. By order entered on its minutes, the board shall declare
elected the person or persons having the highest number of votes for each of-
fice.

[(42-5218D) 42-5222, added 1995, ch. 290, sec. 1, p. 992; am. and re-
desig. 2005, ch. 367, sec. 8, p. 1160.]

42-5219. DIRECTORS AT LARGE. In the event a district is divided into six
(6) or fewer divisions, the district is authorized to elect one (1) to two
(2) directors at large. Directors at large shall be elected at the annual
meeting of the district by a two-thirds (2/3) majority of the members present
at the meeting. Every director at large elected pursuant to the provisions
of this section shall be a ground water user in the district. Directors at
large shall hold office for a term of two (2) years, or until their succes-
sors are elected and qualified. Provided however, that in no event shall a
district have more than a total of seven (7) directors serving at any time
whether elected pursuant to the provisions of section 42-5218, Idaho Code,
or pursuant to this section.

[42-5219, added 2005, ch. 367, sec. 9, p. 1160.]

42-5223. BOARD OF DIRECTORS -- OFFICERS -- MEETINGS -- COMPENSATION --
VACANCIES. (1) The board of directors annually shall elect a chairman from
their number and shall appoint a secretary and a treasurer to hold office at
the pleasure of the board. Upon appointment the treasurer shall execute and
file with the secretary an official bond in such amount as may be fixed by the
board of directors, and shall thereafter from time to time execute and file
such further bonds as may be required by the board in amounts fixed by it,
which amounts shall be at least fifty percent (50%) of the maximum probable
amount of money in the treasurer's hands at any one (1) time. All such offi-
cial bonds shall be executed by a lawfully qualified surety company.

(2) The board of directors shall designate an office of the district.
(3) The board of directors shall hold a regular monthly meeting in the

district's office on the first Tuesday in every month or such date each month
as it shall fix by resolution, and such special meetings as may be required
for the proper transaction of business. Special meetings may be held on sev-
enty-two (72) hours' notice of the chairman or a majority of the members. A
majority shall constitute a quorum for the transaction of business and the
concurrence of a majority of the members shall be necessary to constitute
the action of the board. All meetings of the board shall be public and all
records of the board shall be open to the inspection of any member water user,
or representative thereof during business hours.

(4) The members of the board of directors shall fix the compensation
board members shall receive for each day spent attending the meetings,
or while engaged in official business under the order of the board, to-
gether with actual and necessary expenses. The term "actual and necessary
expenses" shall include all traveling and lodging expenses necessarily
incurred by any director when absent from his residence in the performance

https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5218
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of the duties of his office. The board shall fix the compensation to be paid
to the other officers of the district.

(5) In case of a vacancy in the office of director occurring otherwise
than by the expiration of a term, the remaining members of the board of direc-
tors shall fill such vacancy by appointing a ground water user who is a member
of the district or a representative thereof, possessing full voting qual-
ifications under this chapter and the qualifications of the director whose
office has become vacant to serve the remainder of the term.

[42-5223, added 1995, ch. 290, sec. 1, p. 992.]

42-5224. POWERS AND DUTIES OF BOARD OF DIRECTORS. The board shall, in
addition to any other powers and duties provided in this chapter, and pro-
vided that nothing in this chapter shall abrogate or impair the right of any
person to take any action necessary to acquire, protect, challenge or defend
any water right, have the following powers and duties:

(1) To acquire, and/or construct, operate, control or use by appro-
priation, grant, purchase, bequest, devise, contract or lease works or
facilities, water rights, water permits or licenses, well-drilling permits,
wells, pipelines, ditches and any other real and personal property (includ-
ing easements and rights-of-way) or contract entitlement within or without
the district necessary or convenient to fully exercise its powers;

(2) To sell, lease, encumber, alienate, or otherwise dispose of works
or facilities, water, water rights, wells, pipelines, ditches, reservoirs,
recharge facilities, and any other real and personal property owned by the
district within or without its boundaries, and to incur indebtedness on be-
half of the district as specified in this chapter;

(3) To enter into contracts and agreements, cooperative and otherwise,
including contracts with the United States of America and any of its agencies
or instrumentalities, and tribes, and contracts with corporations, public
or private, municipalities, or governmental subdivisions necessary or con-
venient to fully exercise its powers;

(4) To hire and retain agents, employees, engineers, hydrologists, ge-
ologists, and attorneys as shall be necessary and convenient to transact the
district's business and to represent the district's interests;

(5) To levy assessments for the operation of the district and its pro-
grams;

(6) To represent district members, with respect to their individual wa-
ter rights, in general water rights adjudications and other legal and admin-
istrative proceedings or before political bodies, provided that the board
may levy assessments for these matters against only those members who have
given written consent for the representation;

(7) To represent district members in proceedings or meetings of a water
district established by the director of the department notwithstanding any
provision to the contrary in chapter 6, title 42, Idaho Code. Provided how-
ever, that the board shall not be authorized to cast a vote in any proceeding
or meeting of a water district established pursuant to chapter 6, title 42,
Idaho Code, on behalf of any district member who has, prior to such proceed-
ing or meeting, given written notice to the board and to the water district
that such district member intends to vote on his own behalf, or on behalf
of any district member who attends such meeting or proceeding and intends to
vote on his own behalf. The board shall provide a verified list of the water
rights that it represents at any water district proceeding or meeting to the
chairman of the water district proceeding or meeting;

https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH6
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH6
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(8) To appropriate, develop, store, and transport water within the
state;

(9) To acquire stock in canal companies, water companies, and water
users' associations;

(10) To invest any surplus money in the district treasury pursuant to
the public depository law as contained in chapter 1, title 57, Idaho Code;

(11) To develop, maintain, operate and implement mitigation plans de-
signed to mitigate any material injury caused by ground water use within the
district upon senior water uses within and/or without the district;

(12) To finance the repair or abandonment of wells in the ground water
district which have experienced or are experiencing declines in water level
or water pressures because of reasons including, but not limited to, flow,
leakage, and waste from improper construction, maintenance, and operation
of wells;

(13) To have and exercise the power of eminent domain in the manner pro-
vided by law for the condemnation of private property for easements, rights-
of-way, and other rights of access to property necessary to the exercise of
the mitigation powers herein granted, both within and without the district;

(14) To sue and be sued, and be a party to suits, actions and proceed-
ings;

(15) To enter into joint powers agreements and/or memoranda of under-
standing with other districts, governmental or quasi-public entities;

(16) To develop and acquire water rights for, and operate, aquifer stor-
age or recharge projects;

(17) To monitor, measure, study, and implement programs in the inter-
ests of the district's members regarding the protection of ground water di-
versions, depth of water in wells, aquifer water levels and characteristics;

(18) To adopt and amend bylaws not in conflict with the constitution and
laws of the state for carrying on the business, objects and affairs of the
board and of the district and to establish a fiscal year;

(19) To enter upon land to make surveys, locate district property,
works, or facilities, and to otherwise conduct the affairs of the district;

(20) To make, record and report annually to the director sufficient mea-
surements of diversions and water levels of district members to allow the
district to be excluded from any water measurements district created pur-
suant to sections 42-705 through 42-715, Idaho Code;

(21) To manage and conduct the affairs of the district and to have and
exercise all rights and powers necessary or incidental to or implied from the
specific powers granted herein. Such specific powers shall not be consid-
ered as a limitation upon any power necessary or appropriate to carry out the
purposes and intent of this chapter.

[42-5224, added 1995, ch. 290, sec. 1, p. 993; am. 1996, ch. 298, sec.
8, p. 984; am. 2003, ch. 137, sec. 1, p. 400; am. 2005, ch. 367, sec. 10,
p. 1161.]

42-5225. AUTHORITY TO CONSTRUCT AND OPERATE GROUND WATER RECHARGE OR
STORAGE PROJECT. Any ground water district organized under the laws of this
state is authorized in section 42-234, Idaho Code, to file an application
with the department to acquire water rights or to appropriate the unappro-
priated waters of the state for the purpose of storing waters in, or recharg-
ing, ground water basins within the district to aid in the efficient irri-
gation of district lands, to serve domestic, commercial, municipal or in-
dustrial uses within the district, or to carry out a mitigation plan. Upon

https://legislature.idaho.gov/statutesrules/idstat/Title57/T57CH1
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH7/SECT42-705
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH7/SECT42-715
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH2/SECT42-234
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approval of the application for permit by the director, the district shall
proceed in the manner provided by law to construct and operate the ground
water storage or recharge project. The construction and operation of the
project shall be subject to such additional conditions and limitations as
shall be imposed by the director pursuant to sections 42-203A, 42-222 and
42-234, Idaho Code.

[42-5225, added 1995, ch. 290, sec. 1, p. 995; am. 2009, ch. 242, sec.
4, p. 744.]

42-5226. INTERSECTIONS WITH STREETS, RAILROADS, WATERCOURSES. The
board of directors shall have power to construct the works necessary to im-
plement an approved mitigation plan across any stream of water, watercourse,
street, avenue, highway, railway, canal, ditch or flume which the works
may intersect or cross, in such manner as to comply with the requirements
of the stream channel alteration act, chapter 38, title 42, Idaho Code,
and to afford security for life and property, provided that the board shall
restore the same when so crossed or intersected, to its former state as
near as may be, or in a sufficient manner not to have impaired unnecessarily
its usefulness; and every company whose railroad shall be intersected or
crossed pursuant to this section, shall unite with the board in forming
the intersections and crossings and grant the privileges aforesaid; and if
such railroad company and the board, or the owners and controllers of the
property, thing or franchise to be crossed, cannot agree upon the amount
to be paid therefor, or upon the points or the manner of said crossings or
intersections, the same shall be ascertained and determined in all respects
as herein provided in respect to the taking of land.

[42-5226, added 1995, ch. 290, sec. 1, p. 995.]

42-5227. OFFICERS MUST NOT BE INTERESTED IN CONTRACTS. No director or
any other officer named in this chapter shall in any manner be interested,
directly or indirectly, in any contract awarded or to be awarded by the
board, or in the profits to be derived therefrom, except as a member of the
district; and for any violation of this provision such officers shall be
deemed guilty of a misdemeanor, and such conviction shall work a forfeiture
of his office, and he shall be punished by a fine not exceeding five hundred
dollars ($500), or by imprisonment in the county jail not to exceed six (6)
months, or by both such fine and imprisonment.

[42-5227, added 1995, ch. 290, sec. 1, p. 995.]

42-5228. INDEMNIFICATION OF OFFICERS, DIRECTORS, EMPLOYEES AND
AGENTS. The indemnification provisions of section 43-204A, Idaho Code,
shall apply to ground water districts in the same manner as for irrigation
districts.

[42-5228, added 1995, ch. 290, sec. 1, p. 996.]

42-5229. REPORT TO DEPARTMENT OF WATER RESOURCES. At least as often as
once a year after organization, the board of directors shall make a report to
the department of the condition of the work of any mitigation plans developed
by the district, as to capacity, stability and permanency, and whether or not
any such mitigation plans are being successfully carried out, and whether or

https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH2/SECT42-203A
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH2/SECT42-222
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH2/SECT42-234
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH38
https://legislature.idaho.gov/statutesrules/idstat/Title43/T43CH2/SECT43-204A
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not in the opinion of the board the funds available will complete and main-
tain the mitigation plans. Upon the receipt of such report by the depart-
ment, it may make such suggestions and recommendations to such board of di-
rectors as it deems advisable for the best interest of the district.

[42-5229, added 1995, ch. 290, sec. 1, p. 996.]

42-5230. STATEMENT OF FINANCIAL CONDITION. On or before the second
Tuesday of February of each year the board of directors of each ground water
district organized under this chapter shall publish in at least one (1) issue
of a newspaper published in the county or counties in which such district
is situated, a full, true and correct statement of the financial condition
of the district, at the end of the last preceding fiscal year, giving all
liabilities and assets of the district, in a form to be prescribed by the
controller of the state of Idaho.

[42-5230, added 1995, ch. 290, sec. 1, p. 996.]

42-5231. COUNTY COMMISSION TO HAVE ACCESS TO BOOKS. Any district board,
or the secretary thereof, shall at any time allow any member of the county
commission, when acting under resolution of the commissioners, to have ac-
cess to all books, records and vouchers of the district which are in posses-
sion or control of the board of directors or secretary of the board.

[42-5231, added 1995, ch. 290, sec. 1, p. 996.]

42-5232. LEVY OF ASSESSMENTS. (1) The secretary of the board shall be
the assessor of the district, and on or before August 1 of each year shall
prepare an assessment book containing a full and accurate list of all lands
within the district that are subject to assessment under this chapter.

(2) At a regular meeting of the board between August 1 and November 1 of
each year, the board of directors shall determine the amount necessary to be
raised for payment of the annual payment on any and all indebtedness of the
district for the following year. Money received in payment of such assess-
ments shall be deposited in a separate fund to be known as the debt retirement
fund.

(3) The board shall, in addition, determine the assessments necessary
to pay, without limitation, the expenses of developing, operating or main-
taining any mitigation plan established by the district and the cost of con-
tracts with any person for mitigation plans, or evaluation of proposed con-
tracts. Money received in payment of such assessments shall be deposited in
a separate fund to be known as the mitigation expense fund.

(4) The board shall, in addition, determine the assessments necessary
to pay maintenance and operation of the district not related to mitigation
plans or purposes. These operation and maintenance duties include making
the assessment book, giving notice of assessments and making collections
thereof, and other duties, programs or projects of the district to the
extent such duties, programs or projects are not attributable to mitigation
plans or purposes. Money received in payment of such assessments shall be
deposited in a separate fund of the district to be known as the operating
expense fund.

(5) If, after levying the regular assessments described in this sec-
tion, the board determines that the money held in such fund is inadequate or
prior to the next regular assessment is likely to become inadequate to pay
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the expenses for which such fund exists, the board may levy an emergency as-
sessment to pay such additional expenses; provided, that the board shall, at
least fourteen (14) days prior to the meeting at which the board determines
the amount necessary to pay such expenses, mail written notice of the board's
intent to levy an emergency assessment to each member of the district at the
address on file with the district.

(6) If a mitigation plan has been approved and a district member fails
to operate in accordance with the plan, the board may take action to mitigate
such member's noncompliance and levy a special assessment against such mem-
ber equal to one hundred twenty-five percent (125%) of all costs incurred by
the district to mitigate such member's noncompliance. If the noncompliance
constitutes excess water use, the board may alternatively levy a special as-
sessment equal to one hundred dollars ($100) per acre-foot of excess water
use.

(7) Any ground water user who becomes a member of a district for mit-
igation purposes shall be subject to no assessment beyond his proportional
share of the costs, including administrative costs and other reasonable ex-
penses, of any mitigation plan or actions or activities in furtherance of the
district's mitigation plans or purposes.

(8) No assessment made pursuant to this chapter shall be a lien against
any municipal property.

(9) Except as otherwise provided in this chapter, each member shall
pay a proportionate share of the total of all amounts to be assessed for the
purposes aforementioned, which share shall be based on (a) the ratio which
the quantity of water the member is authorized to divert under the member's
ground water right(s) bears to the total quantity of water authorized for
diversion under the ground water rights of all members of the district, or
(b) the ratio which the number of acres the member is authorized to irrigate
under the member's ground water right bears to the total number of acres
authorized for irrigation under the ground water rights of all members of
the district; provided, that the board shall be entitled to levy assessments
that adjust a member's proportionate share to take into consideration
priority dates, consumptive use under the members' respective ground water
rights, other attributes of the ground water rights appurtenant to the
assessed lands, and/or the benefits the member derives from a mitigation
plan or other activity of the district. Any nonirrigator who is a member
of a ground water district, or whose ground water rights are appurtenant to
property located within a ground water district, and who has adopted and
implemented a mitigation plan that has been approved by the director and that
is not inconsistent with such a plan approved by the director and adopted and
implemented by the ground water district, shall be entitled to an assessment
credit for the contribution made by that nonirrigator's mitigation plan
toward the district's mitigation obligation as determined by the director.

[42-5232, added 1995, ch. 290, sec. 1, p. 996; am. 2006, ch. 355, sec.
2, p. 1087; am. 2016, ch. 112, sec. 1, p. 317; am. 2019, ch. 33, sec. 1, p.
93.]

42-5233. POWER TO INCUR INDEBTEDNESS -- ASSESSMENTS TO SECURE RE-
PAYMENT -- WARRANTS. (1) In order to secure funds for the mitigation plan
or plans for the district, the board of directors may, by resolution duly
adopted and entered upon the minutes, incur indebtedness by contract with
a money lending institution; provided however, that the term of such in-
debtedness shall not exceed thirty (30) years. To secure the repayment of
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any indebtedness so incurred, the board shall levy assessments over the
term of the indebtedness in amounts sufficient to repay the interest and
principal as it falls due. Such assessments shall be levied in the manner
and shall be subject to the limitations set forth in section 42-5232, Idaho
Code. Assessments to repay debt with a term exceeding one (1) year may be
levied only if the indebtedness has been approved at an election pursuant to
sections 42-5234 through 42-5238, Idaho Code.

(2) Notwithstanding the provisions of subsection (1) of this section,
the board of directors may, before the collection of the first assessment,
incur indebtedness for the purpose of organization, or for any of the pur-
poses of this chapter, and cause warrants of the district to issue therefor,
provided that the total dollar amount of the warrants authorized to be issued
shall not exceed three dollars ($3.00) for each acre of land authorized to be
irrigated with ground water within the district, or for each two-hundredths
(.02) of a cubic foot per second of ground water authorized to be diverted
and used upon lands or facilities located within the district. Following the
collection of the first assessment, the board of directors may at any time
issue warrants of the district for the purpose of paying claims of indebted-
ness against the district, including salaries of officers and employees, not
to exceed the district's anticipated revenue.

(3) The warrants herein authorized shall be in form and substance the
same as county warrants or as nearly the same as may be practicable and shall
be signed by the chairman and attested by the secretary of said board. All
such warrants shall be presented by the holder thereof to the treasurer of
the district for payment who shall endorse thereon the day of presentation
for payment with the additional endorsement thereon, in case of nonpayment,
that they are not paid for want of funds, and such warrants shall draw in-
terest at a rate to be established by the board of directors from the date
of their presentation to the treasurer for payment as aforesaid until such
warrants are paid. No warrants shall be issued in payment of any indebted-
ness of such district for less than face or par value. It shall be the duty of
the treasurer from time to time when sufficient funds are available for that
purpose to advertise in a newspaper in the county in which the district is
situated requiring the presentation to the treasurer for payment of as many
of the outstanding warrants as are able to be paid. Ten (10) days after the
first publication of said notice by the treasurer calling in any of said out-
standing warrants, said warrants shall cease to bear interest, which shall
be stated in the notice. Said notice shall be published two (2) weeks con-
secutively and said warrants shall be called in and paid in the order of their
endorsement.

[42-5233, added 1995, ch. 290, sec. 1, p. 997; am. 2005, ch. 367, sec.
11, p. 1163; am. 2015, ch. 309, sec. 1, p. 1214; am. 2016, ch. 112, sec. 2,
p. 318; am. 2016, ch. 113, sec. 1, p. 321.]

42-5234. ELECTION FOR INDEBTEDNESS -- REFERENDUM PETITION. (1) The
board may by resolution adopted by a two-thirds (2/3) majority of the board,
determine that the interest of the district and the public interest and
necessity demand the development and operation of a mitigation plan and
shall set forth the amount of obligation or contract indebtedness proposed
to be issued by the district under the provisions of this chapter for
the development of such mitigation plan. If any obligation or contract
indebtedness has a repayment term exceeding one (1) year, the board shall
submit the obligation or contract indebtedness in the proposed resolution

https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5232
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5234
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5238
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to a vote of the qualified electors of the district as defined in section
42-5210, Idaho Code, at an election to be held only if within fifteen (15)
days after the passage of such resolution a referendum petition signed by
qualified electors of the district whose aggregate ground water rights equal
not less than ten percent (10%), measured in cubic feet per second or acres
irrigated, of the aggregate ground water rights of all qualified electors of
the district, shall be filed with the secretary of the district requesting
that an election upon the issuance of the contract indebtedness be held
and conducted under the provisions of this section. Any election required
to be held pursuant to a referendum petition filed in accordance with this
section for the purpose of submitting any proposition or propositions of
incurring such obligation or indebtedness shall be held in accordance with
section 34-106, Idaho Code. The resolution, in addition to such declaration
of public interest or necessity, shall recite the objects and purposes for
which the indebtedness is proposed to be incurred, the estimated cost of the
mitigation plan, the amount of principal of the indebtedness to be incurred
therefor, and the sources of the revenues and assessments pledged to the
payment of the indebtedness. The separate election upon the assessments,
shall be held at the same time as and shall be combined with any such election
required to be held upon the indebtedness question pursuant to a referendum
petition.

(2) Any election for indebtedness required to be held hereunder shall
be called by resolution, which resolution shall also fix the date upon which
such election shall be held, the manner of holding the same and the method
of voting for or against the incurring of the indebtedness. Such resolu-
tion shall also fix the compensation to be paid the officers of the election
and shall designate the precincts and polling places and shall appoint for
each polling place, from each precinct from the electors thereof, the of-
ficers of such election, which officers shall consist of three (3) judges,
one (1) of whom shall act as clerk, who shall constitute a board of election
for each polling place. The description of precincts may be made by refer-
ence to any order or orders of the county commission of the county or coun-
ties in which the district or any part thereof is situated, or by reference
to any previous order, or resolution of the board or by detailed description
of such precincts. Precincts established by the county commissions of the
various counties may be consolidated for special elections held hereunder.
In the event any such election shall be called to be held concurrently with
any other election or shall be consolidated therewith, the resolution call-
ing the election hereunder need not designate precincts or polling places
or the names of officers of election, but shall contain reference to the act
or order calling such other election and fixing the precincts and polling
places and appointing election officers therefrom. The resolution calling
the election shall prescribe an official notice of election, which notice
shall be published once a week for two (2) consecutive weeks, the last publi-
cation of which shall be at least ten (10) days prior to the date set for said
election, in a newspaper of general circulation printed and published within
the district, and no other or further notice of such election or publication
of the names of election officers or of the precincts or polling places need
be given or made.

(3) The respective election boards shall conduct the election in their
respective precincts in the manner prescribed by law for the holding of dis-
trict elections to the extent the same shall apply and shall make their re-
turns to the district secretary. At any regular or special meeting of the

https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5210
https://legislature.idaho.gov/statutesrules/idstat/Title34/T34CH1/SECT34-106


19

board held not earlier than five (5) days following the date of such elec-
tion, the returns shall be canvassed and the results declared.

(4) If no referendum petition is filed, or if so filed, if it shall ap-
pear from the returns that the qualified electors of the district represent-
ing two-thirds (2/3) of the aggregate ground water rights of the district,
such fraction computed according to cubic feet per second, have voted in fa-
vor of the proposition, the district thereupon shall be authorized to incur
such indebtedness or obligations, or enter into such contracts, all for the
purposes provided for in the proposition submitted in the resolution, and
in the amount so provided. Submission of the proposition of incurring such
obligation or other indebtedness at such an election shall not prevent or
prohibit submission of the same or other propositions at subsequent election
or elections called for such purpose.

[42-5234, added 1995, ch. 290, sec. 1, p. 998; am. 2016, ch. 112, sec.
3, p. 319; am. 2016, ch. 113, sec. 2, p. 322.]

42-5235. JUDICIAL EXAMINATION. (1) Prior to the incurring of indebt-
edness with a repayment term exceeding one (1) year, the board shall file a
petition in the district court of the county in which the office of the board
is located, pursuant to the provisions of sections 43-406 through 43-408,
Idaho Code, as if the district were an irrigation district. Whenever any
district which is required to file a petition hereunder has or proposes to
enter into a contract or contracts with one (1) or more districts pursuant
to law, and such other district or districts is authorized or required to
bring a confirmation proceeding or proceedings pursuant to the provisions
of section 43-406 or section 43-1808, Idaho Code, with respect to such
contracts or the levy of assessments or the apportionment of costs, the
boards of each of such other districts shall join in the filing of such
petition, and the district court in which such petition is filed shall have
jurisdiction to hear the petition and to grant the relief prayed for therein.
Each such petition shall pray for a judicial examination and determination
of any power conferred hereby or by any amendment hereto or of any assessment
levied or of any apportionment of costs or of any act, proceeding or contract
of the district or districts, whether or not said contracts shall have
been executed, including, without limitation, proposed contracts for the
reconstruction, rehabilitation, replacement and improvement of any well
and other related structures and works and appurtenances, falling water
contracts, contracts with other districts and contracts with other public
and private persons, firms, corporations and associations. Such petition
shall set forth the facts whereon the validity of such powers, assessments,
apportionments, acts, proceedings or contracts is founded. Notice of the
filing of said petition shall be given by the clerk of the court by mailing,
and by publication in at least one (1) newspaper published and of general
circulation within the boundaries of each district joining in the petition,
or if no newspaper is so published within any district, then in a newspaper
published in the same county in which any part of such district is located
which is of general circulation in such district, pursuant to and in accor-
dance with the requirements of section 43-407, Idaho Code, as if the district
were an irrigation district under the seal thereof, stating in brief outline
the contents of the petition and showing where a full copy of any contract or
contracts, therein mentioned, may be examined.

(2) Any ground water user in any district joining in the petition or any
other person interested in the contracts or proposed contracts may appear
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and answer the petition at any time prior to the date fixed for the hearing
or within such further time as may be allowed by the court; and the peti-
tion shall be taken as confessed by all persons who fail so to appear. The
said petition and notice shall be sufficient to give the court jurisdiction
and, upon hearing, the court shall examine into and determine all matters and
things affecting the question submitted, shall examine all of the proceed-
ings of all of the districts as set forth in the petition, shall hear all
objections either filed in the proceeding or brought up from the hearings
before any of the boards, shall correct all errors in the assessments and
apportionments of costs, shall ratify, approve and confirm all apportion-
ments of costs and assessments levied, shall make such findings with refer-
ence thereto and render a judgment and decree thereon approving and confirm-
ing all of the powers, assessments, apportionments, acts, proceedings and
contracts of each of the districts as set forth in the petition as the case
warrants. Costs may be divided or apportioned among the contesting parties
in the discretion of the trial court. Review of the judgment of the court
may be had as in other similar cases. The Idaho rules of civil procedure
shall govern in matters of pleading and practice where not otherwise spec-
ified herein. The court shall disregard any error, irregularity or omission
which does not affect the substantial rights of the parties. Except as pro-
vided herein, the provisions of sections 43-406 through 43-408, Idaho Code,
shall apply to the proceeding herein authorized as though the ground water
district were an irrigation district.

[42-5235, added 1995, ch. 290, sec. 1, p. 1000; am. 2016, ch. 113,
sec. 3, p. 323.]

42-5236. JUDICIAL PROCEEDINGS TO TEST VALIDITY. If any official re-
quired to participate in any act leading to the calling or holding of the
required election or the execution of any required contract shall refuse to
perform such act alleging as his reason illegality of the proposed election
or the proposed contract, the board may institute judicial proceedings to
compel such steps to be taken and legality of the election or the contract to
be determined. All cases in which there may arise a question of the validity
of any proceeding under this act shall be advanced as a matter of immediate
public interest and concern, and heard at the earliest practicable moment.
The courts shall be open at all times for the purposes of this act.

[42-5236, added 1995, ch. 290, sec. 1, p. 1001.]

42-5237. TAX EXEMPTION. Interim notes, and the interest thereon, is-
sued pursuant to the authority contained in this chapter shall be exempt from
taxation under the Idaho income tax law.

[42-5237, added 1995, ch. 290, sec. 1, p. 1001.]

42-5238. LIBERAL CONSTRUCTION. Any restrictions, limitations or regu-
lations relative to the execution of such contracts pursuant to the author-
ity herein contained in any other act shall not apply to the execution of
such contracts pursuant to the authority herein contained. Any act incon-
sistent herewith shall be deemed modified to conform with the provisions of
this chapter for the purpose of this chapter only. This chapter being neces-
sary to secure and preserve the public health, safety, convenience and wel-

https://legislature.idaho.gov/statutesrules/idstat/Title43/T43CH4/SECT43-406
https://legislature.idaho.gov/statutesrules/idstat/Title43/T43CH4/SECT43-408


21

fare, and for the security of public and private property, it shall be liber-
ally construed to effect the purposes of this chapter.

[42-5238, added 1995, ch. 290, sec. 1, p. 1001.]

42-5239. LENDING INSTITUTIONS -- RIGHT TO COMPEL ASSESSMENTS -- ALTER-
NATIVE REMEDY. If in any year the board of directors fails to levy assess-
ments for the repayment of indebtedness in amounts sufficient to meet a pay-
ment or payments falling due, the lender may bring an action in the district
court of any county in which the district is situated to compel the board to
levy assessments in amounts sufficient to insure the payment thereof. In the
event that the annual assessment to meet a payment or payments falling due
will be unreasonably high, the district court may, in the alternative, enter
an order requiring that moneys received by the district in payment of assess-
ments for all purposes be first expended for the repayment of that portion of
the indebtedness falling due.

[42-5239, added 1995, ch. 290, sec. 1, p. 1001.]

42-5240. LIEN OF ASSESSMENT. From and after January 1 of any year, all
assessments, other than those levied against municipalities, shall be liens
against the land of ground water users to which the water rights used to
determine assessments are appurtenant, and notwithstanding anything to the
contrary in this chapter or any provisions incorporated therein by refer-
ence, shall be superior to the lien of any mortgage or deed of trust, whether
prior in time or not, provided that notice of the assessment delinquency is
sent to the mortgage or deed of trust holder at least sixty (60) days prior
to any foreclosure sale of the property. Said assessment liens shall not
be removed until the assessments are paid or the property is sold for the
payment thereof, and shall constitute such lien until paid. Upon any sale of
the property the purchaser at such sale shall take the property subject to
any annual assessments of the district subsequent in time to the assessment
for which the foreclosure occurred. Nothing in this section alters or
affects any liens of water related districts or entities authorized pursuant
to Idaho law.

[42-5240, added 1995, ch. 290, sec. 1, p. 1002; am. 2011, ch. 325,
sec. 1, p. 950.]

42-5241. PAYMENT OF ASSESSMENTS -- WHEN DELINQUENT -- INTEREST AND
PENALTIES. (1) District assessments levied pursuant to subsections (2)
through (4) of section 42-5232, Idaho Code, shall be billed and collected in
one (1) of the following ways:

(a) On or before the first day of December, the treasurer of the dis-
trict shall mail an assessment bill to each water user and shall publish
a notice for a period of not less than two (2) weeks in a newspaper
published or having general circulation in each of the counties in which
any part of the district is situated, which bill and notice shall set
forth the date by which assessments must be paid and the times and places
at which payment may be made. Assessments collected by the ground water
district shall be due and payable on or before December 31 of each year,
after which date each unpaid assessment shall be delinquent; shall bear
interest at the rate of interest established for money due on judgments
until paid; shall entitle the district to take any appropriate action
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to collect the assessment, including suit and the foreclosure of liens
as provided in this chapter; and, in addition, shall be subject to
a penalty in the amount of fifteen dollars ($15.00) per delinquent
assessment; or
(b) The board of directors of any ground water district organized under
the laws of this state desiring to provide for the collection of dis-
trict assessments by the county treasurer instead of the district trea-
surer may do so by adopting a resolution providing for collection by the
county treasurer, and furnishing a copy of the resolution to the county
auditor of each county in which any of the district lands are located;
provided that the county commissioners of the county or counties must
first approve the ground water district resolution by a proper resolu-
tion of the board of county commissioners adopted by a majority of the
county commissioners and made and entered upon the minutes of the board
or boards of county commissioners. The board of county commissioners'
resolution may provide for collection fees and for any additional fee
against the ground water district for the cost of transferring records
and initiating the collection process. The board of county commission-
ers of any county, having determined that the collection of ground wa-
ter district assessments is an undue burden upon the county and shall no
longer be provided, shall notify the board of directors of the ground
water district by December 1 in the year preceding the year for which the
action shall first be effective by providing to the board of directors
a certified copy of the majority decision of the board of county commis-
sioners.
If the ground water district board determines to issue assessments

through the respective counties, the treasurer of the ground water district
first shall prepare a list containing the legal description, the assessor's
parcel number, the name and last known address of the owner of record, and
the amount of the assessment for each parcel. The sum assessed and charged
against each parcel shall be entered by the ground water district as the
operation and maintenance assessment of the (name of district) ground water
district. On or before the third Tuesday of July of each year, the list shall
be certified by the treasurer of the ground water district to the county au-
ditor of the county in which the lands are located, and the county treasurer
shall enter the same upon the tax rolls, as provided by law for the entry of
taxes, against the land of each of the persons named in the list, together
with the amounts thereof; and the same shall be subject to the same interest
and penalties in case of delinquency as in the case of property taxes and
shall be collected in the same manner as taxes and subject to the same right
of redemption, and the lands sold for the collection of delinquency shall
be subject to the same right of redemption as the sale of land for property
taxes.

When a ground water district includes lands in more than one (1) county,
the treasurer of the ground water district shall prepare separate lists for
the county assessor for each county. When a parcel lies partly in one county
and partly in another county, only the portion in a county shall be included
on the list for that county. If the legal description of any parcel on any
such list differs from the legal description as shown by the assessor's
records, the assessor shall notify the district treasurer of the discrepancy
and the district treasurer shall submit to the county assessor an addendum
changing the description to conform with the assessor's records; provided,
that where the discrepancy between the descriptions occurs because a portion
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of the parcel lies outside the district, no change in description shall
be required and the district assessments shall be effective only as to the
portions of any parcel that are within district boundaries.

Assessments shall be due and payable on the date specified in the
county's tax notice, shall be collected and accounted for by the county
treasurer in the same manner as property taxes, and shall be paid over to
the ground water district treasurer together with any penalties or interest
collected. The county shall enforce the collection of assessments in the
same manner as it enforces the collection of taxes of the county, and failure
to pay the assessment shall be subject to the same penalties. The collection
of a ground water district's assessments by the county treasurer shall not
make the district's obligations respecting any bond, contract, debt, or
interest the obligation of the county.

(2) District assessments levied pursuant to subsection (5) or (6) of
section 42-5232, Idaho Code, shall be billed and collected in one (1) of the
ways as provided in subsection (1) of this section, provided that assess-
ments billed and collected pursuant to subsection (1)(a) of this section may
be mailed at any time of the year and shall be due and payable within thirty
(30) days after mailing.

[42-5241, added 1995, ch. 290, sec. 1, p. 1002; am. 1996, ch. 298,
sec. 9, p. 985; am. 2019, ch. 33, sec. 2, p. 94.]

42-5242. ENTRY OF DELINQUENT ASSESSMENTS -- FILING OF DELINQUENCY
LIST. (1) On or before the 15th day of January of each year the treasurer
shall enter the amount of all delinquent assessments upon the assessment
book, which entry shall be considered to be dated as of the first day of Jan-
uary. Such entry shall have the force and effect of a sale to the treasurer of
the district as grantee in trust for the district of all property to which a
lien has attached as a result of such unpaid assessments.

(2) The treasurer shall compile a list of such delinquency entries
which shall contain the names of the persons or entities to whom the assess-
ments were directed and the amount of such delinquent assessments together
with the amount of the penalties to be added thereto. A certified copy of the
delinquency list, duly acknowledged by the treasurer, shall be filed with
the county recorder of each county in which the properties affected by such
delinquent assessments are located, and the treasurer shall then provide by
certified mail a notice of delinquency to each ground water user having a
delinquent assessment.

(3) Upon the payment in full of any delinquent assessment and penalty
that was entered on a recorded delinquency list, the treasurer shall file
with the county recorder of each county in which the list of delinquent as-
sessments was recorded an acknowledged notice that the delinquent assess-
ment and any penalty owed has been paid in full. The treasurer shall file any
notices of payment of delinquent assessments with the county recorders, as
required, on at least a monthly basis.

[42-5242, added 1995, ch. 290, sec. 1, p. 1002; am. 2005, ch. 367,
sec. 12, p. 1163.]

42-5243. REDEMPTION AND SALE OF PROPERTY SUBJECT TO DELINQUENT ASSESS-
MENTS. The manner in which property subject to a lien for nonpayment of as-
sessments may be redeemed, and if not redeemed, shall be sold as provided in
sections 43-712, 43-715 through 43-721, 43-724 and 43-726, Idaho Code, to
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the extent that the provisions thereof are in keeping with the provisions of
this chapter.

[42-5243, added 1995, ch. 290, sec. 1, p. 1002.]

42-5244A. APPORTIONMENT OF MITIGATION PLAN OBLIGATIONS. (1) The board
of directors may apportion among district members mitigation plan obliga-
tions requiring district members to limit the amount of water diverted under
their respective ground water rights or perform other actions to mitigate
material injury to senior priority water rights caused by ground water use
within the district.

(2) Each member shall bear a proportionate share of the district's to-
tal mitigation obligation. The proportionate share shall be based on:

(a) The ratio which the quantity of water the member is authorized to
divert under the member's ground water right(s) bears to the total quan-
tity of water authorized for diversion under the ground water rights of
all members of the district; or
(b) The ratio which the number of acres the member is authorized to ir-
rigate under the member's ground water right bears to the total number
of acres authorized for irrigation under the ground water rights of all
members of the district.
(3) The board shall adjust each member's proportionate share of the

district's obligation based on priority date, unless the mitigation plan
benefits all members equally. The board may additionally adjust a member's
proportionate share of the district's obligation based on consumptive use
under the member's ground water rights or other attributes of the member's
ground water rights.

(4) Any nonirrigator who is a member of a ground water district, or
whose ground water rights are appurtenant to property located within a
ground water district, may propose a separate mitigation plan to the di-
rector. If the director approves the nonirrigator's mitigation plan, and
the nonirrigator implements the mitigation plan, the nonirrigator shall
be entitled to a credit for the contribution made by that nonirrigator's
mitigation plan toward the district's mitigation obligation as determined
by the director.

[42-5244A, added 2019, ch. 261, sec. 2, p. 771.]

42-5244B. DELINQUENT ASSESSMENTS -- NONCOMPLIANCE WITH MITIGATION
PLAN. A water user who is delinquent in the payment of any assessment under
this chapter, or who has failed to comply with any apportionment of miti-
gation obligations imposed by the board under this chapter, shall not be
entitled to divert ground water until such delinquent assessment is paid in
full and noncompliance is remedied in full. To commence enforcement, the
district shall submit to the director a report documenting the delinquent
assessment or noncompliance with the apportionment of mitigation plan obli-
gations. For delinquent assessments, the report shall contain an accounting
of the basis for the assessment, the apportionment of those assessments
among district members, and the ground water user's delinquency in the
payment of those assessments. For noncompliance with the apportionment of
mitigation plan obligations, the report shall identify the mitigation plan
under which the mitigation plan obligations were apportioned, explain the
basis for the apportionment of those obligations among district members,
and document the water user's noncompliance with the apportioned mitigation
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obligations. If, after the director analyzes information in the report,
the director concludes that the district has reasonably apportioned those
assessments based on the factors set forth in section 42-5232(7), Idaho
Code, or has reasonably apportioned those mitigation plan obligations based
on the factors set forth in section 42-5244A, Idaho Code, the director shall
instruct the water master to curtail all ground water diversions by the
water user for which assessments are delinquent or for which the user has
not complied with the mitigation obligations apportioned to the user. Any
person aggrieved by the action of the director and who has not previously
been afforded an opportunity for a hearing on the matter shall be entitled
to a hearing before the director to contest the action pursuant to section
42-1701A(3), Idaho Code. No district shall commence enforcement under the
provisions of this section prior to January 1, 2020. The director shall
not curtail ground water diversions based on delinquent assessments levied
prior to April 1, 2019, or based on mitigation plan noncompliance that
occurred prior to April 1, 2019.

[42-5244B, added 2019, ch. 261, sec. 3, p. 772.]

42-5245. PETITION FOR ANNEXATION OF LAND. Any ground water user, as
defined in section 42-5201(8), Idaho Code, as well as any user of ground
water for domestic or stock use as defined by sections 42-111 and 42-1401A,
Idaho Code, may file with the board a petition in writing praying that the
land and/or facilities listed under the ground water user's ground water
right(s) may be annexed into the district. The petition shall contain a
legal description of the lands and any other information the district may
require, and the petitioner shall state under oath that petitioner holds the
title to said lands. If the ground water user is a nonirrigator, the petition
shall state if the ground water user is seeking to join the district solely
to participate in the district's mitigation plans and other mitigation
activities.

[42-5245, added 1995, ch. 290, sec. 1, p. 1003; am. 2005, ch. 367,
sec. 14, p. 1164; am. 2016, ch. 109, sec. 1, p. 314.]

42-5246. NOTICE OF PETITION. The board secretary shall cause a notice
of the filing of such petition to be published in the manner of notices of
elections. The notice shall state the filing of such petition, and the name
of the petitioner, a description of the lands mentioned in the said petition,
and it shall notify all persons interested in or that may be affected by such
change of boundaries of the district, to appear at the office of said board,
at a time named in said notice, and show cause in writing, if any they have,
why the lands mentioned should not be annexed to said district. The peti-
tioner shall advance to the secretary sufficient money to pay the estimated
costs of all proceedings under this chapter.

[42-5246, added 1995, ch. 290, sec. 1, p. 1003.]

42-5247. HEARING ON PETITION. The board, at the time mentioned in said
notice or at such other time to which the hearing may be adjourned, shall hear
the petition and all the objections thereto. The failure of any person to
appear and object shall be taken as an assent on his part to a change of the
boundaries of the district as requested in the petition, or to such a change
thereof as will include a part of the lands.
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[42-5247, added 1995, ch. 290, sec. 1, p. 1003.]

42-5248. ASSESSMENTS AGAINST ANNEXED LANDS. (1) The board of directors
may require, as a condition to the granting of an annexation petition, that
the petitioners shall severally pay to the district such respective sums, as
nearly as the same can be estimated, as said petitioners, or their grantors,
would have been required to pay such district, had such lands been included
in such district at the time it was originally formed, together with a pro-
portionate share of the expenses of the district accrued since formation.

(2) If the petition of a nonirrigator seeks only to participate in the
district's mitigation plans and other mitigation activities, the board may
require a proportionate sum of the mitigation expenses accrued since the
district was originally formed to be paid as a condition to the granting of
an annexation petition.

[42-5248, added 1995, ch. 290, sec. 1, p. 1003; am. 2016, ch. 109,
sec. 2, p. 314.]

42-5249. ORDER ACCEPTING OR REJECTING PETITION. (1) If the board of di-
rectors deems a proposed annexation not to be in the best interests of the
district to include the lands mentioned in the petition, the board shall re-
ject the petition. But if they deem it for the best interest of the district,
the board may order the lands mentioned in the petition or some part thereof
be annexed to the district.

(2) The order shall describe the lands to be annexed to said district
and the board may cause a survey thereof to be made if deemed necessary.
Thereafter the annexed land shall be subject to such assessments from time to
time as the board of directors shall deem right under the circumstances, and
such assessments shall be deemed to be assessments for benefits to said lands
by reason of their annexation to said district. The directors shall state
on their minutes at their next regular meeting which division and election
precinct in said district the said lands so annexed shall be attached, and,
if necessary, the board shall make an order redividing the district into
divisions and election precincts, in the same manner and to like effect, as
near as may be, as provided for that purpose on the formation of a district.

[42-5249, added 1995, ch. 290, sec. 1, p. 1004.]

42-5250. ORDER TO BE RECORDED. Upon a change of the boundaries of a
district becoming effective, a copy of the order of the board of directors
ordering such change, certified by the president and secretary of the
board, shall be filed for record in the recorder's office of each county
within which are situated any of the lands of the district, and thereupon
the district shall be and remain a ground water district, as fully and to
every intent and purpose as if the lands which are included in the district
by the change of the boundaries had been included therein at the original
organization of the district.

[42-5250, added 1995, ch. 290, sec. 1, p. 1004.]

42-5251. PETITION FOR EXCLUSION OF LANDS -- GROUND WATER IRRIGATED
LANDS -- LANDS OF NONIRRIGATOR -- LANDS MAY REMAIN IN THE DISTRICT FOR
MITIGATION PURPOSES. (1) Any district member who is an irrigator may file
with the district board a petition requesting that the member's irrigated
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lands be excluded from the district. The petition may request that the lands
either be excluded for all purposes or be excluded for all purposes except
mitigation. The petition shall be signed by each petitioner, and shall
state that continued inclusion of the irrigated lands in the district is
inappropriate or unwarranted:

(a) Because the diversions of ground water under the ground water irri-
gator's water right have no depletive effect on any water source, either
individually or cumulatively when considered in conjunction with other
similar diversions;
(b) Because the only ground water use associated with the lands sought
to be excluded by the petition is a domestic or stock water use as de-
fined by sections 42-111 and 42-1401A, Idaho Code;
(c) Because the exclusion of the lands will not impair the district's
ability to repay debt or carry out mitigation plans;
(d) Because the exclusion is in the best interests of the district and
its members; or
(e) For other compelling reasons.

The board shall consider the petition and, based on findings concerning such
factors, the board shall grant or deny the petition within ninety (90) days
of the date it is filed, unless the board, in its sole discretion, grants
a hearing on the petition within such time period, in which case the board
shall issue a final decision within sixty (60) days after the conclusion of
the hearing.

(2) Any district member who is a nonirrigator, may file with the dis-
trict board a petition requesting that the member's lands be excluded from
the district. The petition may request that the lands either be excluded for
all purposes or be excluded for all purposes except mitigation. The petition
shall be signed by each petitioner, but need not be acknowledged. The board
shall consider the petition and grant or deny the petition within ninety (90)
days of the date it is filed, unless the board, in its sole discretion, grants
a hearing on the petition within such time period, in which case the board
shall issue a final decision within sixty (60) days after the conclusion of
the hearing.

(3) All costs incurred by the district in carrying out an exclusion pro-
ceeding shall be assessed as provided in section 42-5253, Idaho Code. A per-
son purchasing land under a written contract shall be deemed to be the owner
of that land for purposes of this section.

[42-5251, added 1995, ch. 290, sec. 1, p. 1004; am. 2005, ch. 367,
sec. 15, p. 1165; am. 2006, ch. 355, sec. 4, p. 1088.]

42-5252. CONTENTS OF PETITION -- REPRESENTATIONS, CERTIFICATION AND
LIABILITY -- WAIVER OF BENEFITS UPON EXCLUSION. (1) A petition for exclusion
shall set forth or include the following:

(a) A description of the land and/or facilities of petitioner for which
exclusion is requested, together with such evidence of ownership of the
land and/or facilities as is satisfactory to the district board;
(b) A representation that no mortgagee or other person holds a lien of
record in the county where the land for which exclusion is requested
is located, for which the lienholder's consent to the exclusion is
required or that, if such consent is required, the consent has been
granted by the lienholder;
(c) If the member seeks exclusion for all purposes, an explicit written
waiver and relinquishment, on a form provided by the board or otherwise,
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of all right to rely upon or be covered by any program, plan, activity or
benefits of any kind provided by or through the district;
(d) If the member seeks to be excluded from the district for all pur-
poses except mitigation, an explicit written waiver and relinquishment
stating that the member recognizes and agrees that:

(i) The member no longer will be entitled to vote or participate
in the governance of the district, to nominate directors, or to
serve as a director of the district except as specified in this
chapter;
(ii) The member will remain subject to all assessments pertaining
to the district's mitigation program(s) or plans;
(iii) The member will be entitled to receive no benefits of any
kind from the district except those pertaining to mitigation pur-
poses.

(e) Regardless of whether the exclusion will be for all purposes or
for all except mitigation purposes, an explicit written statement, on
a form provided by the board or otherwise, that the member recognizes
and agrees that he will remain liable to the district, and subject to
assessment, for any financial indebtedness the member may have to the
district for indebtedness incurred before exclusion occurs.
(2) The district board shall return to the petitioner any petition not

accompanied by the information required in subsection (1) of this section,
and no further action shall be required of the board with respect to such pe-
tition. The petitioner shall be liable for any expenses or damages to lien-
holders or to other landowners or to the district resulting directly or in-
directly from wrongful exclusion of lands by reason of untrue or incorrect
statements in the petition.

(3) The petition for exclusion shall be signed by the member and be ac-
knowledged in front of a notary public in the same manner as for deeds of
land.

[42-5252, added 1995, ch. 290, sec. 1, p. 1004.]

42-5253. ORDER OF EXCLUSION. (1) In the event the district's board of
directors grants a petition for exclusion, the board shall, by resolution,
make an order forthwith excluding the lands described in the petition either
for all purposes or for only those purposes not related to mitigation. No
hearing is required prior to granting a petition for exclusion.

(2) At a minimum, the order of exclusion shall specify that:
(a) Lands excluded for all purposes shall not be a part of or be entitled
to receive any benefits from the district;
(b) Lands excluded only for purposes not related to mitigation, shall
continue to be part of the district for mitigation purposes only and
shall be assessed for these purposes as provided under this chapter;
(c) Any excluded lands are subject to the requirements of section
42-5257, Idaho Code.
(d) When the petition is filed on or before December 1 in any calendar
year, any assessment, other than those specified in section 42-5257,
Idaho Code, against the land for any calendar year subsequent to the
year in which the petition was filed shall not be valid and no lien for
any such attempted assessment shall attach under section 42-5240, Idaho
Code.

https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5257
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5257
https://legislature.idaho.gov/statutesrules/idstat/Title42/T42CH52/SECT42-5240


29

[42-5253, added 1995, ch. 290, sec. 1, p. 1005; am. 2005, ch. 367,
sec. 16, p. 1165.]

42-5254. SURVEY OF LAND TO BE EXCLUDED. The board of directors may cause
any survey to be made it deems necessary for the purpose of determining the
change in the district by reason of an exclusion or proposed exclusion. If
the land described in the petition is described in accordance with the public
survey or in accordance with a plat approved, filed and recorded as provided
by law, the cost of survey shall be borne by the district, otherwise the cost
shall be borne by petitioner.

[42-5254, added 1995, ch. 290, sec. 1, p. 1006.]

42-5255. COSTS OF EXCLUDING LAND. The costs of excluding any land as
provided in this chapter shall be borne by the petitioner or petitioners ex-
cept as provided in section 42-5254, Idaho Code. The board may require a
deposit of the estimated costs before granting the petition. If the actual
costs of completing the exclusion of the lands from the district are less
than the amount deposited by the petitioner, the balance shall be refunded
to the petitioner within fourteen (14) days after the final action for the
exclusion is completed. If the actual costs of the exclusion of the lands is
more than the deposit, the difference shall be paid to the district by the
petitioner within fourteen (14) days after receipt of a statement to that ef-
fect from the district, and the board's order of exclusion shall not be ef-
fective until the difference is paid.

[42-5255, added 1995, ch. 290, sec. 1, p. 1006.]

42-5256. CHANGES TO BE FILED FOR RECORD. Any decision and order of the
board of directors or the district court, in case of appeal, excluding the
petitioner's land and changing the boundaries of such ground water district
shall be filed for record in the recorder's office of the county or counties
within which are situated the lands of such ground water district.

[42-5256, added 1995, ch. 290, sec. 1, p. 1006; am. 2005, ch. 367,
sec. 17, p. 1166.]

42-5257. EXCLUSION -- EFFECT -- OBLIGATIONS OUTSTANDING -- ENFORCEMENT
-- PAYMENT -- CERTIFICATE. (1) Except as otherwise provided in this chap-
ter, land and/or facilities excluded from any ground water district shall
not thereafter be entitled to any of the rights and benefits of the district
and shall be deemed to have fully relinquished all such rights and benefits.

(2) Land and/or facilities fully excluded from a district and those
excluded only from nonmitigation purposes shall be subject to assessment
and be otherwise chargeable for the payment and discharge of all obligations
outstanding at the time of the entry of the exclusion order as fully as though
the land had not been excluded. Such obligations shall include, but are
not limited to, their proportionate share of any of the district's existing
indebtedness that was incurred for a project or activity that: (a) provided
a benefit to such lands prior to the exclusion and for which benefit the
excluded lands remain indebted; or (b) continues to benefit such lands even
after the exclusion. Where either of these circumstances exists, excluded
lands shall remain a part of the district for the purpose of discharging such
existing contract indebtedness, and otherwise shall be obligated to pay all
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regular and special assessments to retire such debt as if they had not been
excluded. The district's board of directors may allow any debt or obligation
against any excluded land and/or facility to be paid in installments or in
any other manner the board deems equitable.

(3) All provisions which could be used to compel the payment by excluded
land of its portion of the outstanding obligations had the exclusion not oc-
curred, may be used to compel the payment on the part of the land of the por-
tion of the outstanding obligations of the district for which it is liable.

(4) When any member obtaining the exclusion of land from a ground wa-
ter district has paid to the district all of the debts and obligations of the
district assessable, chargeable or allocable to the land and/or facility ex-
cluded, the district may issue its certificate of full payment executed by
the president and secretary of the district, and acknowledged so that the
certificate may be recorded in the records of the county wherein the land is
situate.

[42-5257, added 1995, ch. 290, sec. 1, p. 1006.]

42-5258. REINSTATEMENT OF LANDS. Where lands have been excluded from a
ground water district they may be reinstated to the district by following the
procedures provided in sections 42-5245 through 42-5250, Idaho Code, except
that the board of directors, in its discretion, may refuse for any reason to
annex such lands to the district.

[42-5258, added 1995, ch. 290, sec. 1, p. 1007.]

42-5259. PARTICIPATION BY NONMEMBER IN DISTRICT SOLELY FOR MITIGATION
PURPOSES. Upon written request from any ground water user who is not a member
of a district, a district board of directors may enter a contract with such
nonmember pursuant to which the nonmember shall be allowed to participate
fully in, and obtain all benefits of, any mitigation plan, purpose or activ-
ity the district currently has in force or is developing, pursuant to terms
and conditions acceptable to both parties, provided that:

(1) The board finds that the plan is likely to be effective in mitigat-
ing the effects of such nonmember's ground water use, and that including the
nonmember within the mitigation plan's coverage will not impair the plan's
effectiveness as to district members;

(2) If the district's mitigation plan has been approved by the direc-
tor, the board shall evaluate the contract request in accordance with any
conditions of the district's mitigation plan which address equitable par-
ticipation by ground water users who do not initially participate in such
mitigation plan;

(3) Before the contract may be effective, the board may collect from the
nonmember a payment adequate to compensate the district for the nonmember's
proportional share of the costs the district already has incurred in devel-
oping and implementing the mitigation plan;

(4) The board may include in the contract a provision requiring the non-
member to pay a reasonable surcharge, either annually or on some other basis,
to reimburse the district for such nonmember's proportional share of those
past or future costs of operating the district attributable to formulating
or implementing the mitigation plan or plans in which the nonmember is par-
ticipating;

(5) The board may require the nonmember to provide security to assure
the payment of all assessments and charges related to the contract.
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[42-5259, added 1995, ch. 290, sec. 1, p. 1007; am. 2005, ch. 367,
sec. 18, p. 1166; am. 2016, ch. 110, sec. 1, p. 315.]

42-5260. PETITION TO ANNEX STATE LAND. The state board of land commis-
sioners may, by resolution duly passed at any meeting of such state board and
recorded in its minutes, after due consideration in each specific case, au-
thorize the governor of the state of Idaho, as chairman of the board of land
commissioners, to sign a petition for the annexation of adjacent Idaho state
lands to a district, or sign a petition to exclude such state lands from a
district. The governor shall be deemed the owner of such state lands for the
purpose of signing any petition herein authorized, with like effect as the
owner of private lands.

[42-5260, added 1995, ch. 290, sec. 1, p. 1008.]

42-5261. PETITION FOR DISSOLUTION OF DISTRICT. Whenever a majority of
the members entitled and qualified to vote in district elections so desire,
they may petition the board to call a special election to submit to the quali-
fied district electors a proposal to vote on the dissolution of the district.
The petition shall set forth the reasons for such proposal. The petition for
dissolution of the district shall state that all the district's outstanding
legal and enforceable obligations of every nature whatsoever have been fully
satisfied and paid or shall set forth facts showing reasonable grounds for
the belief that the consent of the holders of all such district obligations
can be obtained, or that the district is able to satisfy all those not con-
senting.

[42-5261, added 1995, ch. 290, sec. 1, p. 1008.]

42-5262. CALL FOR ELECTION ON DISSOLUTION PETITION. It shall be the
duty of the said board of directors, if it approves the dissolution petition,
to call an election in accordance with section 34-106, Idaho Code, for the
purpose of submitting to the qualified electors of the district the proposal
for dissolution of the district.

[42-5262, added 1995, ch. 290, sec. 1, p. 1008.]

42-5263. NOTICE OF DISSOLUTION ELECTION. Notice of such election
must be given by posting notices in five (5) public places in each election
precinct in said district at least four (4) weeks before the date of said
election and by the publication thereof for the same length of time in some
newspaper published in each county in which the district or any part thereof
is located. Such notice must specify the time and place of holding such
election.

[42-5263, added 1995, ch. 290, sec. 1, p. 1008.]

42-5264. CONDUCT OF DISSOLUTION ELECTION. An election on a dissolution
petition shall be held in all respects as near as practicable in conformity
with the provisions of sections 42-5211 through 42-5213, Idaho Code. Those
district members who are qualified to vote pursuant to section 42-5210(1),
Idaho Code, shall be entitled to vote in the dissolution election. Upon the
ballots used at such elections shall be written or printed "For Dissolution-
-Yes" and "For Dissolution--No," depending upon the nature of the proposal
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to be voted upon. Each member qualified to vote in the election shall cast a
number of votes in proportion to that user's cubic feet per second of ground
water rights.

[42-5264, added 1995, ch. 290, sec. 1, p. 1008.]

42-5265. CANVASS OF RETURNS ON ELECTION FOR DISSOLUTION. On the first
Monday after any such election the board of directors of the district shall
meet at its usual place of meeting to canvass the returns, and when they shall
have declared the result the secretary shall make full entry in his record.

[42-5265, added 1995, ch. 290, sec. 1, p. 1009.]

42-5266. PETITION FOR CONFIRMATION OF DISSOLUTION BY DISTRICT
COURT. Immediately after such election, in case the proposal has carried
by a vote of members representing a majority of the ground water rights in
the district, measured by cubic feet per second, the board shall file in the
district court of the county in which the district's office is situated a
petition praying in effect that the proceedings for the dissolution of the
district be examined, approved and confirmed by the court. The petition
shall set forth a full description of the lands formerly embraced within the
district which is affected by the proceedings for the dissolution of such
district, shall set forth generally the proceedings taken with reference to
the petition and the election specified in the preceding sections of this
chapter, and shall set forth fully every item of legal and enforceable in-
debtedness of the district with the name and residence of the holder thereof
so far as known to the district secretary. In case any items of indebtedness
are in the hands of unknown owners, they shall be so listed.

[42-5266, added 1995, ch. 290, sec. 1, p. 1009.]

42-5267. CHARACTER OF PROCEEDINGS FOR CONFIRMATION. Dissolution
proceedings shall be in the nature of a suit to quiet title with respect to
so much of the land and/or facilities within the district as is affected by
the proposed dissolution. In such proceedings the board shall be the parties
plaintiff and the holders of any obligations of the district, including
obligations which are or might become liens against any of the lands, are
parties defendant. The provisions of section 5-326, Idaho Code, so far as
it can be made applicable, shall govern generally the force and effect of
the decree; provided, that the petition may be in form against all persons
having interest in or claim against the district, without naming them, and
the summons, directed in the same way, and setting forth briefly the purposes
of the petition, shall be by publication in the first instance or order of
the court or a judge thereof and service on all parties interested, whether
unknown owners, heirs, devisees, claimants or otherwise, shall be deemed
complete at the time prescribed by the order for publication; and, unless
answer be made by anyone interested in or making claim against said district
default may be entered.

[42-5267, added 1995, ch. 290, sec. 1, p. 1009.]

42-5268. DECREE OF CONFIRMATION. The court or judge shall set a day for
the hearing of such petition and if it appears to the court from the proof
that there is no such outstanding indebtedness of such district, or in case
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there is any such indebtedness outstanding that the holders thereof have
filed no objections to the proceedings, or have filed their consent thereto,
then the court shall enter its decree confirming the said proceedings, or
may hear and determine and make decree as to any controversy. The election
authorized by the preceding sections of this chapter shall have no force or
effect to dissolve any district until confirmed by the decree of court as
herein set forth.

[42-5268, added 1995, ch. 290, sec. 1, p. 1009.]

42-5269. DISSOLUTION WITHOUT ELECTION -- PETITION -- CONDITIONS. (1) A
ground water district may be dissolved without the holding of the election
provided for in this chapter upon complaint or petition of parties holding
and owning fifty percent (50%) or more, measured on the basis of cubic feet
per second, of all the ground water rights within the district.

(2) It must be made to appear to the satisfaction of the court, by such
complaint or petition, that any one (1) or more of the following conditions
exist in or as to said district:

(a) The district has been abandoned, or for two (2) or more years last
past has ceased to function, and there is little or no probability that
it ever will or can function in the future;
(b) No useful purpose exists for the further continuance of the organi-
zation of the district; or
(c) There are insufficient members to pay for the costs of operating the
district.

[42-5269, added 1995, ch. 290, sec. 1, p. 1010.]

42-5270. DISSOLUTION WITHOUT ELECTION -- PARTIES. In such petition the
petitioners or complainants shall be named as plaintiffs and the ground wa-
ter district, and its directors, if any there are, and all persons having in-
terest in or claim against the district, without naming them, shall be defen-
dants. In the course of the proceedings of said case, and at any time before
the final hearing thereof, any person interested may join in said case as a
party plaintiff or as a party defendant, or any party interested may inter-
vene in said case without order of the court.

[42-5270, added 1995, ch. 290, sec. 1, p. 1010.]

42-5271. DISSOLUTION WITHOUT ELECTION -- APPOINTMENT OF OFFICER TO
MARSHAL ASSETS -- DECREE. In the exercise of the jurisdiction given it by
this act, the court shall have the power to appoint such referee, master,
auditor, or receiver as may be considered necessary or proper to marshal the
assets, and protect or preserve them, or ascertain the true condition of the
district. After due hearing and consideration of the evidence submitted,
the court shall enter a decree establishing the legal and equitable rights,
interests and priorities of all parties and claimants, and may decree and
direct the sale of all or any part of the properties of the district, whether
real, personal or mixed, and direct the disbursement and application of the
proceeds and the payment of the costs of the proceeding, and may dissolve the
district, or may approve and confirm any settlement or agreement of settle-
ment made between the parties interested in such district, if a settlement
is agreed upon by them, or may direct the payment of the indebtedness of the
district in the order of priority determined and established by the decree,
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through assessments made as in the case of the dissolution of villages, or
may grant such other or further relief as may be equitable or proper on the
premises.

[42-5271, added 1995, ch. 290, sec. 1, p. 1010.]

42-5272. DISSOLUTION -- APPEAL. Each party to any proceeding for disso-
lution of a district under this act shall have the right of appeal as in other
civil cases.

[42-5272, added 1995, ch. 290, sec. 1, p. 1011.]

42-5273. CONSOLIDATION OF TWO OR MORE GROUND WATER DISTRICTS. Whenever
the boards of directors of any two (2) or more ground water districts which
together form a contiguous area determine that it is in the best interests of
their respective districts that the districts be consolidated into a single
ground water district and wish to proceed toward consolidation, the follow-
ing procedures shall be followed:

(1) Each board shall petition its respective county commission in the
counties identified by reference to section 42-5203, Idaho Code, for an or-
der for an election to vote upon the question of such consolidation, which
petition shall state in detail the terms upon which such consolidation is
proposed to be made, and also shall transmit a copy of the petition to the
department of water resources.

(2) Upon receiving the petitions, the department shall investigate
questions affecting such proposed consolidation, and it shall make a report
of the result of such investigations to each county commission with whom the
petitions were filed not more than ninety (90) days after the department
receives such petitions.

(3) After receiving the department's report, each county commission,
if it deems it advisable, shall make an order fixing the time for an election
in the districts to vote upon the question of proposed consolidation, which
time shall be at the first available date in accordance with section 34-106,
Idaho Code. Notice of the election shall be published as required for notice
of election in section 42-5209, Idaho Code, and the boards of directors shall
make all necessary arrangements for such election in their respective dis-
tricts as provided in this title for other elections. The ballots shall be
substantially as follows: "Consolidation--Yes." "Consolidation--No."

(4) The boards of directors shall canvass the returns of the election
as provided in case of usual ground water district elections, and shall im-
mediately thereafter transmit, by messenger or registered mail, certified
abstracts of the result of said election in their respective districts to the
clerk of the county commission. Within ten (10) days after such returns are
received by the clerk, the county commission shall meet and canvass the same.

(5) If it appears that a majority of all the votes cast in each of said
districts is "Consolidation--Yes." said board shall make an order, and enter
the same of record in its minutes, establishing said consolidated district,
giving its boundaries and designation, and in detail the terms under which
the consolidation has been effected, and dividing said consolidated dis-
tricts into three (3) divisions, and shall appoint some person qualified
under this title, to act as director for each of said divisions of said
district until the next general election for the election of officers, when
a board of directors shall be elected as provided in section 42-5218, Idaho
Code; provided however, that the organization of such district shall not
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take effect until the first Tuesday of the January following said order of
its establishment. If the date provided by law for the election of directors
shall come between the date of said order of the county commission and the
first Tuesday of January, then in making such order the board shall designate
the board of directors of one (1) of the consolidated districts as a board to
take charge of such election, and in that case a director shall be elected
for each such division of the consolidated district, and no appointment of
directors shall be made by the county commission.

(6) If, however, upon such canvass by the county commission, it appears
that a majority of the votes cast in any district thus proposed to be consol-
idated is "Consolidation--No," then a record of that fact shall be entered in
the same minutes of the county commission, and all the proceedings had under
the preceding sections of this chapter shall be void.

[42-5273, added 1995, ch. 290, sec. 1, p. 1011.]

42-5274. PROCEDURE FOR CONSOLIDATING ONE GROUND WATER DISTRICT WITHIN
ANOTHER HAVING SUBSTANTIALLY LARGER GROUND WATER DIVERSIONS. In those cases
where the cumulative total ground water diversions (excluding diversions
under domestic and stockwater rights) in one (1) district are less than
one-tenth (1/10) of such diversions in the larger district, and the boards
of directors deem it for the best interests of the respective districts that
the two (2) districts be consolidated into a single district, such boards may
seek to consolidate according to the following procedure as an alternative
to that described in section 42-5273, Idaho Code:

(1) The boards may propose a contract between them setting forth the
terms and conditions of consolidating the district having the smaller ground
water diversions into the other district, with the name and officers of the
district having the larger ground water diversions still retained.

(2) Once both boards have approved the contract, it shall be submit-
ted for approval by the members of the district having the smaller ground wa-
ter diversions, together with the question of whether the two (2) districts
shall be consolidated under the contract's terms, at a special election held
for that purpose in such district. Notice of the election shall be published
as required for notices of election for indebtedness. At the election should
two-thirds (2/3) of the electors voting, vote in favor of the contract and
the consolidation of the districts, the board of directors of the district
having the smaller ground water diversions shall petition the board of di-
rectors of the district having the larger ground water diversions, which no-
tice shall be published in a newspaper published within the county wherein
the office of the board of directors of the district having the larger ground
water diversions is situated, for such length of time and covering the same
matters as required by a petition to annex land and/or facilities into a dis-
trict.

(3) The law applicable to the annexation of land into a district after
the petition is filed and notice given, shall apply to the consolidation, in-
cluding an annexation of a smaller district into a larger district.

(4) After the board of directors of the district having the larger
ground water diversions has approved the resolution or other decision
including within its boundaries the district having the smaller ground water
diversions, the board shall file a petition in the district court within the
county wherein the principal office of its district is situated, asking for
an approval and confirmation of the proceedings thereunder, and the same
procedure shall be followed as provided in sections 43-406 through 43-408,
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Idaho Code, with reference to the confirmation of the proceedings within
irrigation districts. In such petition the prayer shall be that the proceed-
ings, together with the contract, may be examined and approved by the court;
that after the confirmation of said proceedings the order of the board of
directors admitting the smaller district into the district having the larger
ground water diversions, containing a description of all the land properly
certified by the secretary of the district, shall be filed for record in the
office of the recorder of both counties with which the petition was filed.

[42-5274, added 1995, ch. 290, sec. 1, p. 1012.]

42-5275. EXERCISE OF POWERS UNDER THIS CHAPTER BY IRRIGATION DISTRICTS
ORGANIZED UNDER TITLE 43. Any irrigation district organized and operating
pursuant to title 43, Idaho Code, may exercise the authorities provided un-
der this chapter to the extent doing so does not conflict with any provision
of title 43, Idaho Code.

[42-5275, added 1995, ch. 290, sec. 1, p. 1013.]

42-5276. INCLUSION OF IRRIGATION DISTRICTS ORGANIZED UNDER TITLE
43. Where the water supply for lands is ground water provided by an irri-
gation district established under title 43, Idaho Code, and such lands are
included in and subject to assessment by the irrigation district, such lands
shall be included in a ground water district organized under the provisions
of this chapter only if the board of the irrigation district serves notice in
the same manner as that provided for nonirrigators in section 42-5214(2) and
(3), Idaho Code.

[42-5276, added 1995, ch. 290, sec. 1, p. 1013.]
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